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REPORTS OF ALL DECISIONS 


> RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE SUPREME COURTS. 


“LIFE. 


OVERTON v. SOVEREIGN CAMP, W. O. W. (8 Div. 241.) 
(Supreme Court of Alabama. Nov. 3, 1921.) 
91 Southern Reporter 485. 


1. INSURANCE—MEMBER HELD TO LOSE RIGHTS AND BENE- 
FITS UNDER CERTIFICATE IPSO FACTO ON CONVICTION 
OF MURDER. 


Where the laws of a beneficiary society provide that a conviction of 
felony forfeits all rights to benefits and nullifies member’s certificate, a 
member loses all rights and benefits under such certificate ipso facto upon 
his conviction of murder. 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


2. INSURANCE—MEMBER, HAVING LOST RIGHTS IPSO FACTO 
UPON CONVICTION OF MURDER, WAS NO LONGER “IN 
GOOD STANDING,” WITHIN INCONTESTABILITY BY-LAW. 


A member of a fraternal benefiqiary society lost all rights and bene- 
fits under his certificate under its laws ipso facto upon his conviction of 
murder so that he was no longer a member “in good standing,” within sec- 
tion of the by-laws providing for ingontestability, where the certificate has 
been in force for five consecutive years immediately preceding’ the mem- 
ber’s death “while in good standing;” for the phrase “in good standing” 
not only implies that the insured should be a member of the order at the 
time of his decease, but that he should have a good reputation therein. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


Appeal from Circuit Court, Madison County; Robt. C. Brickell, Judge. 

Action by Sallie Normer Overton, against the Sovereign Camp, 
Woodmen of the World, on a beneficiary certificate issued by the de- 
fendant order to plaintiff's husband, D. A. Overton, upon his admission to 
membership therein, in the year 1905. Judgment for the defendant, and 
the plaintiff appeals. Affirmed. 


By the terms of the certificate the benefit is payable “subject to all 
the conditions on the back hereof, and subject to all of the laws, rules 


110231 





4 Insurance Law Journal, Vol. 60. [July, 1922 


and regulations of this fraternity now in force or that may hereafter be 
enacted ,and shall be null and void if said sovereign does not comply with 
all of said conditions and all of the laws, rules and regulations of the 
Sovereign Camp of the W. O, W.” 


One of the conditions referred to is the fourth, which is as follows: 


“If the member holding this certificate shall be convicted of a felony, 
or shall be expelled from the order, * * * or should he die, in conse- 
quence of * * * the violation or attempted violation of the laws of 
the state or of the United States, * * * this certificate shall be null 
and void, and of no effect, * * * and all rights and benefits which have 
accrued on acgount of this certificate, shall be absolutely ‘forfeited without 
notice or service. This condition is based upon section 66A of the consti- 
tution, laws and by-laws of the order of which it is a literal copy.” 


The same stipulation, condition and declaration of forfeiture is con- 
tained in the application for membership in the order. 

Section 68 of the constitution, laws ,and by-laws of the order is as 
follows: 


“When a beneficiary certificate has been in force for five consecutive 
years immediately preceding the death, while in good. standing of the 
member holding the same, the payment thereof shall not be contested on 
any grounds other than that his death was intentionally caused by the 
beneficiary or beneficiaries, or by the hands of justice or from the direct 
result of drinking intoxicating liquors, or from the use of opiates, cocaine, 
chloral, or other narcotics or poison, or shall die while engaged in war, 
except in defense of the United States of America.” 


By special plea defendant set up the forfeiture of the policy, by reason 
of the member’s conviction of felony, and by reason of his death while 
resisting and violating the law. To these pleas plaintiff first demurred, and 
then set up by way of replication the incontestability clause of the con- 
stitution. ; 

Demurrers to the special replication were sustained on the ground that 
they did not allege that said Overton was a member in good standing at 
the time of his death. The replications were amended’ by adding this ap- 
plication : 

On the trial it was shown without dispute that Overton from February, 
1905, until November, 1916, was continuously a member of the appellee, 
and had abided its rules and regulations, and had paid all assessments and 
dues against him in favor of the society; that he was convicted of murder 
on November 28, 1916, and sentenced to be hanged; that pending his appeal 
he escaped from Jefferson county jail and was slain by the officers while re- 
sisting arrest; that after November, 1916, Overton .offered to J. W. H. 
Peeden, clerk of Maple Leaf Camp of appellee, to which Overton belonged 
and to whom it was his duty to pay his assessments and dues, the amount 
of said assessments and dues, and that Peeden declined to accept the same; 
that this offer to pay and refusal to accept were made at or before the time 
the same were due, and were continuously and repeatedly offered and re- 
fused upon each monthly installment which Overton owed; that he died 
on March 20, 1917; that the appellee had refused to pay the amount due 
Sallie N. Overton, who was the wife and .beneficiary named by D. D. 
Overton, in said certificate, due thereunder, and that no part of said 
amount had been paid. 


The certificate was introduqed in evidence along with the by-laws and 
constitution of the appellee which were in effect at the time of the death 
and of the conviction of the said Overton. 


The court directed a verdict for the defendant. 
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R. E. Smith and Charles T. Grimmett, both of Huntsville, for ap- 
pellant. 
Cooper & Cooper, of Huntsville, for appellee. 


SoMERVILLE, J. [1] Under section 66a of the laws of the defendant 
order, any members conviction of a felony forfeits all rights and benefits 
under his certificate of membership, and nullifies his certificate, without 
notice to him. Obviously, the forfeiture and nullification thus declared are 
effective immediately upon the occurrence of the events or conditions 
promised, and do not wait upon the trial and expulsion of the member, 
since there could not be a trial without notice. Moreover, expulsion from 
the order is one of the alternative grounds of forfeiture, showing quite 
clearly that the other alternatives are effective by their own force without 
the sequel of expulsion. 

Authority is not needed, but a well-reasoned decision directly in point 
will be found in Sup. Council Royal Templars v. Curd, 111 Ill. 284, 289, 
and our own case of United Order Golden Cross v. Hooser, 160 Ala. 334, 
342, 343, 49 South. 354, would, by analogy, seem to be decisive. 

This rule is recognized also in Carlson v. Sup. Council Am. L. of H., 
115 Cal. 466, 47 Pac. 375, 35 L. R. A. 643, with a- quotation from Bor- 
graefe v. Sup. Lodge, K. & L. of H., 22 Mo. App. 127, wherein the subject 
is excellently discussed. 

It necessarily follows that the member Overton lost all rights and 
benefits under his certificate ipso facto upon his conviction of murder, 
unless the forfeiture was legally waived by the order (and there is no 
such contention), or unless it is prevented by section 68 of the laws 
which prescribes the conditions of incontestability. 

[2] In order to enjoy the protection of section 68, Overton’s certifi- 
cate must have been in force for five consecutive years immediately pre- 
ceding his death while in good standing; and the decisive question betore 
the court was whether Overton was “in good standing” at the time of his 
death—a question of law depending upon the meaning to be accorded to 
that phrase as used in section 68 of the laws. Appellant’s contention is 
that, inasmuch as the laws of the Order provide for the filing of charges 
against members who are guilty of certain offenses, or who violate the 
laws of the Order, looking to a trial of such members, and resulting con- 
tingently in some penalty, or in suspension or expulsion, a member must 
be regarded as being “in good standing” until the Order, acting through 
some authorized agency, has taken such action and passed such judgment 
upon the offender as would deprive him of that standing. We think that 
contention is unsound. To sustain it would be to destroy a clear and 
precise provision of the laws of the order by an implication which is 
remote and doubtful at best. The phrase “in good standing,” not only 
implies that the party should be a member of the Order at the time of his 
decease, but that he should have a good reputation therein. The words 
cannot in reason be so construed as to make a trial and conviction of the 
offending member a condition precedent to forfeiture. 

In the case of Sup. Council Royal Templars v. Curd, 111 IIl. 284, 
wherein the member’s offense was a breach of his pledge of total absti- 
nence, and under a forfeiture clause substantially like the one here shown, 
the court said: 

“The words are to be construed with reference to the language * * * 
of the certificate, and when this is done they manifestly mean not only 
good reputation, but good conduct; that is, freedom from a violation of 
the pledge of total abstinence,” etc. 


The violation of the pledge, therefore, and not the expulsion or sus- 
pension by reason thereof, is “a cause for forfeiture of rights and benefits 
under the certificate.” See, also, to the same effect, Smith v. Knights of. 
Father Mathew, 36 Mo. App. 184; Puhr v. Grand Lodge, etc., 77 Mo. 
App. 47, 63; McMurray v. Sup. Lodge, K. of H. (C. C.) 20 Fed. 107. 
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We hold that under the laws of the Order, to which we have referred, 
Overton’s conviction of murder ipso facto deprived him of his standing 
as a member of the order, and that he was not a member “in good stand- 
ing” at the time of his death, from which it results that the payment of 
the benefit was contestable, notwithstanding section 68 of the laws. 

The rulings of the trial court on the pleadings, and in the giving of 
the affirmative charge for defendant, are in harmony with the foregoing 
views -— ae and the judgment will therefore be affirmed. 

rmed. 
McClellan, Thomas and Miller, JJ., concur. 


BROTHERHOOD OF AMERICAN YEOMEN vy. MANZ. (No. 1925.) 
(Supreme Court of Arizona. April 22, 1922.) 
206 Pacific Reporter, 403. 


1. INSURANCE — INSURED’S MISREPRESENTATION AS TO 
AGE DOES NOT PRECLUDE RECOVERY AS A MATTER OF 
LAW. 

Under Laws 1907, c. 46, § 1, insured’s misrepresentation as to age 
in application for certificate did not preclude recovery as a matter of law; 
the question being one for the jury as to whether the misrepresentation 
contributed to the insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE — STATUTE IN FORCE AT TIME OF INSUR- 
ANCE BECAME PART OF CONTRACT, ALTHOUGH LATER 
REPEALED. 

Where a beneficiary certificate was issued when Laws 1907, c. 46, 
was in force, the provisions of that statute became a part of the insurance 
contract, and, in action on the certificate, determined the effect of mis- 
representations made by insured, though the statute was repealed by not 
being carried forward by the Civil Code of 1913, and action on the certi- 
ficate was brought after such repeal. 


(For other cases, see Insurance, Dec. Dig. § 716.) 


3. INSURANCE—INSURER, DEFENDING FOR MISREPRESENT- 
ATION, MUST PLEAD FACTS SHOWING MISREPRESENT- 
ATION CONTRIBUTED TO INSURED’S DEATH. 

In action on death certificate issued at a time when Laws 1907, c. 

46, was in effect, requiring misrepresentations to have contributed to the 
death to preclude recovery, and making the question of whether the mis- 
representation so contributed one for the jury, the insurer could not de- 
fend on the ground of insured’s’ misrepresentation as to age without 
pleading the facts showing the misrepresentation to have contributed to 
insured’s death. 


(For other cases, see Insurance, Dec, Dig. § 815[2].) 


4. INSURANCE—WHERE STATUTE REQUIRING REPAYMENT 
OF PREMIUMS WAS IN EFFECT WHEN POLICY ISSUED, 
BUT REPEALED BEFORE SUIT, INSURER NOT PRE- 
CLUDED FROM DEFENDING WITHOUT REPAYMENT OF 
PREMIUMS. 

Laws 1907, c 46, § 2, providing that no defense based upon mis- 
representation in obtaining policy should be valid unless defendant should 
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have deposited in court for the benefit of plaintiff the premiums received 
on such policy, was purely remedial, and where, although the statute was 
in force when a beneficial certificate was issued, it was repealed before ac- 
tion was brought on the certificate, insurer was not precluded from de- 
fending for misrepresentation without tendering back premiums received. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


6. INSURANCE — BENEFICIARY COULD NOT RECOVER PRE- 

MIUMS PAID BY INSURED. 

In action by beneficiary upon a benefit certificate, a verdict for the 
return to plaintiff of the premiums paid defendant by deceased insured 
was not responsive to any issue, as any action to recover such premiyms 
would necessarily have to be brought by the personal representative of 
the deceased. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Superior Court, Maricopa County; R. C. Stanford, 
Judge. 

Action by Ellen Manz against the Brotherhood of American Yeo- 
men, a corporation. Judgment for plaintiff notwithstanding the verdict, 
and defendant appeals. Affirmed. 


A. H. Hoffman and John D. Denison, both of Des Moines, Iowa, and 
Hayes, Laney & Allee, of Phoenix, for appellant. 
Kibbey, Bennett, Gust & Smith, of Phoenix, for appellee. 


GUARDIAN LIFE INS. CO. er at. v. DIXON et at. (No. 257.) 


(Supreme Court of Arkansas. March 27, 1922. Rehearing Denied May 1, 
1922.) 


240 Southwestern Reporter, 25. 


3. INSURANCE — EVIDENCE SUFFICIENT TO SUPPORT VER- 
DICT AGAINST SUICIDE. 
In an action on insurance policies, evidence hell to support verdict 
that insured did not commit suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. INSURANCE — CORONER’S PROCEEDINGS INADMISSIBLE 

TO PROVE SUICIDE. 

Notwithstanding the minutes of the coroner’s inquest were exhibited 
with proof of death, there being nothing in the policy requiring such ex- 
hibits, evidence of such proceeding was not admissible to prove a defense 
of suicide in an action to recover on policies. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 


6. INSURANCE — NO ERROR IN INCLUDING PENALTY AND 
ATTORNEY’S FEES IN JUDGMENT FOR BENEFICIARY. 
Notwithstanding the proof of death showed that the coroner’s jury 

returned a verdict that insured committed suicide, in an action on policies 

there was no error in fixing the statutory penalty and attorney’s fees in 
the judgment for the beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from Circuit Court, Miller County; Geo. R. Haynie, Judge. 

Four actions by Ura E. Dixon, Guardian, and others against the 
Guardian Life Insurance Company and others, consolidated for trial. 
From judgments for plaintiffs, defendants appeal. Affirmed. 


Four separate suits were brought by the beneficiaries against dif- 
ferent life insurance companies to recover on policies of life insurance 
upon the life of Dr. B. E. Dixon, and the cases were consolidated for 
the purpose of trial. 

Dr. Dixon had a policy for $5,000 in the Guardian Life Insurance 
Company of America, which was for the benefit of his estate. Dr. Dixon 
had a policy for $1,000 in the Modern Order of Pretorians, and his minor 
child, Norman D. Dixon, was the beneficiary. Dr. Dixon had a policy 
for $3,000 in the Reserve Loan Life Insurance Company, and the policy 
named Norman D. Dixon, his minor child, as the beneficiary. Dr. Dixon, 
also had a policy in the Reserve Loan Life Insurance Company payable 
to his wife, Ura E. Dixon, and the policy had a commuted value of $7,- 
629. Dr. B. E. Dixon died as the result of a pistol shot wound at the of- 
fice of A. L. Burford, an attorney in the State National Bank Building, 
Texarkana, Ark., a few minutes before noon on the 6th day of December, 
1920. 


It appears from the record that the Buchanan-Vaughan Auto Com- 
pany, of which Earl Buchanan is president and Carl Vaughan is secre- 
tary, had sold Dr. B. E. Dixon an automobile for which he had executed 
two notes for $1,000 each, in part payment and had also turned over to 
the company his old automobile to be sold and the proceeds applied to the 
purchase price of the new one. Previous to this transaction Dr. Dixon 
had given the Texarkana National Bank a mortgage on his old automo- 
bile for $500. The Buchanan-Vaughan Auto Company paid the mortgage 
of the bank and had the same transferred to it. A. L. Burford was at- 
torney for the company and had for collection the two $1,000 notes given 
- the new car and, also, the $500 note secured by the mortgage on the 
old car. 


According to the testimony of A. L. Burford, at the request of Dr. 
Dixon he arranged for a meeting between Dr. Dixon and Vaughan and 
Buchanan at his office for the purpose of trying to adjust their differences. 
Dr. Dixon was insisting that they should take back his old car and that 
he would give them back the new one. Carl Vaughan did most of the 
talking for the auto company. During the course of the conversation he 
pressed Dr. Dixon to know why he had not told them when he let them 
have the old car that it was mortgaged to the bank. He told Dr. Dixon 
that the auto company would expect him to pay the $500 that the com- 
pany had paid to secure a transfer of the mortgage from the bank to it. 
Mr. Vaughan pressed Dr. Dixon pretty closely about not informing him 
that the old car was mortgaged, and Dr. Dixon finally asked Mr. Vaughan 
if he wanted to make it a personal matter, saying if he did he was ready 
to do it. Dr. Dixon offered to pay the indebtedness against the old car 
and take it back, provided they would ‘take back the new car and give 
him his notes. During the course of the conversation Vaughan was sitting 
at the north end of a roll top desk, in the private office of the witness, be- 
tween it and the corner of a table 8x13%4 feet. The table was about two 
feet longer than the desk and stood in front of the desk about four feet 
away from it and about six feet from the east wall of the room. Dr. 
Dixon was sitting two or three feet from the southeast corner of the 
table, being 8 or 10 feet from Vaughan, After Dr. Dixon had expressed 
himself as being ready to settle the matter in a personal way if Vaughan 
wanted to make it a personal matter, Vaughan made the statement that 
he was ready to settle it in a personal way if Dr. Dixon wanted to. Bur- 
ford told them to hush up, that this was not the way to settle the con- 
troversy. They then talked further about the matter. Soon afterwards 
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Dr. Dixon rose up, and, drawing a pistol from his overcoat pocket, after 
taking a step or two towards Vaughan, fired at him. Vaughan rose up 
and started towards Dixon. The first shot missed Vaughan but the second 
one struck him. Dixon had an automatic 25- caliber seven-shooting pistol. 
When Dixon fired the second shat, Vaughan was bent forward facing 
him. The second shot struck Vaughan at the edge of the hair in the 
front part of his head. Vaughan fell to the floor on the east side of the 
table and was rendered unconscious. He was not armed at the time. 
There were two doors in the private office of Burford. One of them led 
into a front room which was used by his stenographer and the other 
opened into a hall of the building. The door leading into the hall had 
a spring lock and was usually kept closed. It was open when the shoot- 
ing occurred. Burford took hold of Dixon after he had fired the second 
shot and pushed him towards the hall door. He does not remember 
whether he pushed him entirely outside or not. Burford then passed into 
his stenographer’s room and towards his stenographer’s desk in order to 
get to the telephone. In going towards the telephone he had his back to 
the room in which the shooting occurred. He had not reached the tele- 
phone when he heard a third shot, and had not seen anything that had 
occurred in his private room while his back was to it, going towards the- 
telephone. When the third shot was fired, Burford turned around and 
saw Dr. Dixon about the time he fell to the floor. Dr. Dixon turned or 
twisted about the time he hit the floor and almost immediately died. 
Buchanan ducked down on the floor when Dixon shot at Vaughan. He 
had gotten up off the floor when Burford pushed Dr. Dixon towards the 
hall door. Buchanan did not leave the room until after the third shot 
was fired. Vaughan raised up after the shooting, but turned sick, and 
they laid him down on the floor again. There was a large rug on the 
floor of Burford’s private office, and Dixon made no resistance at the time 
Burford took hold of him and led him towards the door. 

According to the testimony of Earl Buchanan, they all arose to their 
feet when Dr. Dixon first drew his pistol. Dr. Dixon fired the first shot 
over Buchanan’s shoulder, and missed Vaughan. The second shot hit 
Vaughan, and he fell down on the floor. Burford then went to Dr. 
Dixon, put his arm around his shoulder and pushed him out of the room. 
Buchanan fired the second shot, and he got up just after Dr. Dixon went 
out of the room. After Dixon had been pushed from the room, he walked 
back into it. He looked around at Mr. Vaughan on the floor and then 
placing the pistol to his head pulled the trigger and shot himself. He just 
simply raised the gun to his head and fired. He immediately fell on his 
face on the floor. Burford and Dixon had no scuffle, and Dixon was led 
out of the room easily and gently. There was no more noise about it than 
the ordinary walking of two men. Buchanan knew the pistol had steel 
jacketed bullets because an automatic pistol does not shoot anything else. 

Other occupants of the building heard the shots and ran to Burford’s 
office. They found Dr. Dixon lying on his back with his head pretty 
close to the door, entering the stenographer’s office, and with his feet 
turned towards the east door of Burford’s office, leading into the hall. 
His head lay a foot or two from the door leading into the stenographer’s 
office. The wound was in his hair on the right side of his head behind 
the ear. There was blood and apparently brains coming from it. The 
witnesses did not notice any pistol until after Dr. Lightfoot came in. Dr. 
Dixon had on his overcoat and the flap of it was lying over his right arm 
and hid it from view. When Dr. Lightfoot took hold of Dixon’s right 
hand, the pistol fell from it. Vaughan was still down on the floor when 
the witnesses ran in after the shooting. 

G. G. Pope, an attorney, had offices in the same building directly under 
those of A. L. Burford. He was a witness for the plaintiffs. According 
to his testimony he heard twa quick shots; then a sort of scuffling around 
like they were moving furniture or something and then he heard another 
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shot. On cross-examination Pope stated that the impression he got was 
that some kind of furniture was moved; probably chairs or something like 
that. 


According to other witnesses there were four bruises on the head and 
face of Dr. Dixon. There was a bruise below the eye and one above it. 
There was also a small bruise at the edge of the hair. The fourth bruise 
was above and a little to the left of the front bruise on the edge of his 
hair. The spots were dark, but there was not any swelling except a little 
puff under his eye. Experiments were made with the pistol found in the 
hand of Dr. Dixon by shooting it at a white cloth. One shot was fired at 
a distance of about four inches from the cloth, the next shot was six 
inches, the next eight, and the next twelve. The cloth was white and 
clean before the shots were fired. The first shot showed powder burns 
on the cloth and the other marks just powder. Similar experiments were 
made by firing the same pistol at a dressed chicken at close range, and 
powder burns were also found on the body of the chicken. 


The pistol wound was over the right ear of Dr. Dixon, a little behind 
and above it. The wound was a clean one. There was no blistering of 
the skin, and there were no powder burns. The flesh or skin was not 
scorched or burned and the hair was not singed. The above is the testi- 
mony of the undertaker who had charge of the body of Dr. Dixon. He 
testified that in 20 years’ experience he had seen two or three bodies a 
year where death had resulted from a pistol wound, self-inflicted, and that 
the bodies showed powder burns; that in some instances the flesh was 
bleached or scorched, but there were always powder burns. 

Other witnesses for the plaintiffs testified that Earl Buchanan testified 
at the ceroner’s inquest, that he was down on the floor looking at Mr. 
Vaughan when the third shot was fired and did not see ‘Dr. Dixon until 
he fell on the floor, Earl Buchanan denied that he had so testified. 

Other testimony will be stated or referred to in the opinion. The 
jury returned a verdict for the plaintiff in each case, and from the judg- 
ments rendered in favor of the plaintiff the defendants have duly pro- 
secuted an appeal to this court. 


Frank G. West, of Indianapolis, Ind., Thomas L. McCullough, of 
Dallas, Tex., Guilford A. Deitch, of Indianapolis, Ind., and King, Mahaf- 
fey & Wheeler, of Texarkana, Tex., for appellants. 

Jones & Head, of Texarkana, for appellees. 


Hart, J. (after stating the facts as above). Each of the policies of 
insurance sued on contained a clause rendering the policy void in the event 
of the self-destruction of the insured. The defendants assign as error 
that th eevidence fails to sustain the finding of the jury that the insured did 
not commit suicide. Before entering into a discussion of the evidence on 
this question it is well to state the principles of law which should govern 
the jury in reaching its verdict and which must govern us in testing the 
legal sufficiency Of the evidence to support the verdict. 

[1] In the first place, there is a presumption against suicide, and 
such presumption stands until overthrown by evidence in favor of the 
insurer. Grand Lodge of A. O. U. W. v. Banister, 80 Ark. 190, 96 S. W. 
742; AEtna Life Ins. Co. v. Taylor, 128 Ark. 155, 193 S. W. 540, Ann. 
Cas. 1918B, 1122; Columbian Woodmen v. Matlock, 144 Ark. 126, 221 
S. W. 858; and Watkins v. Reliance Life Ins. Co., 238 S. W. 10. 

[2] Under the settled rules of practice in this state to disturb a 
verdict on appeal we must hold that the finding of the jury is against the 
uncontradicted evidence and every legitimate inference deducible there- 
from. The reason for the rule is, first, that the jury have weighed the 
evidence and found the verdict; second, that the trial judge who, also, 
heard the testimony from the mouths of witnesses and weighed the same, 
has, by overruling the motion for a new trial, given the approval of his 
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legal judgment to the verdict; and third, this court cannot have the benefit 
of seeing and hearing the witnesses and observing them while testifying, 
but only reads the substance of their testimony as it appears from the 
record. St. L. S. W. Ry. Co. v. Ellenwood, 123 Ark. 428, 185 S. W. 768. 
In this case, not only the jury found against suicide, but the verdict has 
the approval of the trial court. 

[3] As we have already seen, there is a presumption against sui- 
cide, and the burden of establishing self-destruction by a preponderance of 
the evidence is upon the insurer. The question presented for our determi- 
nation is whether or not the evidence for the insurance companies has 
overcome this presumption as a matter of law. We cannot say that the 
verdict of the jury was the result of conjecture merely. It is true that, 
according to the testimony of Earl Buchanan and A. L. Burford, Dr. 
Dixon committed suicide; but it cannot be said that their testimony is 
undisputed, and therefore conclusively establishes the fact of suicide. 
There was direct proof that there were no powder burns observed on Dr. 
Dixons head near the wound. This condition is me tby the defendants’ 
declaration that their proof shows that the cartridges used were loaded 
with smokeless powder and that this kind of powder would not cause 
powder burns. 


Again they say that the blood flowing from the wound caused the 
powder burns to be effaced. The trouble about this position is that the 
jury did not accept this explanation, but believed the witnesses for the 
plaintiffs on this point. An undertaker of 20 years’ experience said that, 
in cases where the shot was fired by the person killed, there were always 
powder bruns and sometimes scorched or blistered places. Other witnesses 
testified that they fired bullets from the pistol found in the hands of Dr. 
Dixon at the body of a dressed chicken; that, when fired at close range, 
the body of the chicken showed powder burns. Again, other witnesses 
fired the pistol at a clean white cloth at a close range and the cloth showed 
powder burns. 


Then, too, a lawyer who had an office directly under the office of Mr. 
Burford testified that after the first two shots were fired he heard a 
noise as if furniture of some kind was being moved about in the room 
before he heard the third shot. 

The jury might have inferred from this that there was a scuffle of 
some kind going on in the room after the first two shots were fired and 
before the third one was fired. It is true that Buchanan and Burford 
testified that such was not the case. But we must deal with legal infer- 
ences that the jury might draw from the evidence as a whole. 

Then, too, the jury might consider the fact that there was no motive 
for suicide on the part of Dr. Dixon, excent the fact of his quarrel with 
Vaughan and Buchanan, and his shooting Vaughan in hot blood. 

Again the jury might consider the fact that four bruises were found 
upon the face and head of Dr. Dixon. It is true, as suggested, that these 
might have been produced by his fall, but this is not conclusive. 

While Buchanan testified at the trial that he saw Dixon shoot himself, 
he also testified that he was very much excited at the time. Witnesses for 
the plaintiffs testified that, at the coroner’s inquest, Buchanan testified that 
he was down on the floor when the third shot was fired and did not see 
Dr. Dixon until he fell. Under these circumstances it cannot be said as a 
matter of law that the testimony of Buchanan and Burford is so con- 
sistent with itself’ that it overcomes the circumstances tending to contra- 
dict it. ‘ 


We cannot say, as a conclusion of law, that the evidence is not legally 
sufficient to support the verdict, when viewed in the light of all the sur- 
rounding circumstances and the presumption against self-destruction. 
Where reasonable men may differ as to the legal sufficiency of the evidence, 
the jury, and not this court upon appeal, must. determine the issue. 

[4] It is also assigned as error that the court excluded from the jury 
the proceedings of the coroner’s inquest which contained the finding that 
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Dr. Dixon came to his death by a gunshot wound self-inflicted. This 
court has held that where, in an action against a life insurance company 
to recover for the death of the insured, the defense is that he committed 
suicide, the duly certified verdict of a coroner’s jury is not admissible for 
the purpose of proving such defense. American Natl. Ins. Co. v. White, 
126 Ark. 483, 191 S. W. 25. 

It is also insisted that, inasmuch as the minutes of the coroner’s in- 
quest were exhibited with the proof of death, the same should be admitted 
on the trial of the issue in the present case as in the nature of an admis- 
sion by the beneficiaries that the insured committed suicide. There is 
nothing in the policy which requires the proceedings at the coroner’s in- 
death, and, under the holding in the case last cited, such evidence is not 
admissible in an action by the beneficiary to recover on the policy. 

We are, in effect, asked by counsel to overrule that case, but we decline 
to do so. The case of AZtna Life Ins. Co. v. Milward, 118 Ky. 716, 82 
S. W. 364, is cited in support of it. That case is also reported and anno- 
tated in 68 L. R. A. 285. 


After a thorough discussion of the question the annotator says that 
a consideration of the whole matter leads to the conclusion that the weight 
of authority in the United States is against the reception of the verdict 
of the coroner’s jury. This case is also reported in 4 Ann, Cas. 1092 and 
quest, including the verdict of the jury, to be exhibited with the proof of 
in a note to the case, it said that the holding of the main case is in accord 
with the weight of authority. 

The case, from our court, of Cole v. State, 59 Ark. 50, 26 S. W. 377, 
lends no support to the contention of counsel for the defendants. That 
was a criminal proceeding in which Cole was present at the coroner’s 
inquest and was suspected of being guilty of the homicide. Subsequently, 
he was indicted for the murder of the deceased, and, on his trial, the court 
held that it was competent for the state to show what he had testified to 
at the coroner’s inquest because he was a party. to it. 

The proof of the death of Dr. Dixon was in all respects complete with- 
out the minutes of the coroner’s inquest. Its contents form no part of the 
representations of the claimants; the statements therein contained were 
not sworn to by them, nor presented as worthy of belief. No issue was 
raised by the insurance company as to the fact of Dr. Dixon’s death, and 
the claimants were in no respect bound by the minutes of the coroner’s 
inquest. 

[5] It is also insisted that the minutes of the coroner’s inquest were 
admissible to show what Earl Buchanan testified to in that proceeding. 
We do not agree with counsel in this contention, Earl Buchanan was a 
witness for the insurance companies on the trial of this cause and related 
the circumstances surrounding the killing as he saw them. His testimony, 
at the coroner’s inquest, could not be read to corroborate his testimony 
given at the trial. It is true that certain witnesses at the trial testified 
that Earl Buchanan stated at the coroner’s inquest that he was down 
on the floor and did not see Dr. Dixon at the time the third shot was fired 
and only saw him as he was falling to the floor after it was fired. It will 
be remembered that Buchanan testified on the trial of this case that he saw 
Dr. Dixon point the pistol at his own head and fire it. It was competent 
for the plaintiffs to introduce the testimony in question for the purpose 
of contradicting the testimony given by Earl Buchanan at the trial of this 
case. Earl Buchanan denied having testified before the coroner’s jury that 
he did not see Dr. Dixon point the pistol at his own head and fire it. It 
was not competent to corroborate his testimony in this respect by what 
he testified to at the coroner’s inquest. This would have the effect, not 
only of bolstering his own testimony, but all parties concerned in this trial 
would be bound by what he testified to in that proceeding. It was a pro- 
ceeding in which none of the parties in the present case were directly 
interested. 


[6] It is next insisted that the court erred in fixing the statutory 
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penalty and attorney’s fee against the insurance companies. We do not 
agree with counsel in this contention. In Arkansas Ins. Co. v. McManus, 
86 Ark. 115, 110 S. W. 797, the court held constitutional our statute pro- 
viding that in all cases where loss occurs and the insurance company liable 
therefor shall fail to pay the same after due demand made therefor, such 
company shall be liable to pay to the holder of such policy in addition to 
the amount of the loss, 12 per cent damages, together with all reasonable 
attorney fees. 


The court sustained the statute as a penalty which the Legislature 
might impose under the police power by which it regulates insurance com- 
panies. See, also, Mutual Life Ins. Co. v. Owen, 111 Ark, 554, 164 S. W. 
720. 


It is claimed, however, by the defendants that, inasmuch as the proof 
of death showed that the coroner’s jury had returned a verdict that Dr. 
Dixon came to his death by a wound self-inflicted, the penalty and attorney 
fees prescribed by the statute should not be imposed. This contention has 
been decided adversely to the defendants in the case of Fidelity & Casualty 
Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493. No 
valid reason is assigned by the defendants why the rule laid down in that 
case should be changed and we adhere to it. 

[7] It is also insisted by the defendants that some of the policies 
were executed and delivered to the insured in the state of Texas, and for 
that reason our statute providing for penalties and attorney’s fees should 
not apply. This court has held that the nature, validity and interpreta- 
tion of contracts are to be governed by the Jaw of the place where they are 
made, but the remedies are governed by the law of the forum. Lawler v. 
Lawler, 107 Ark. 70, 153 S. W. 1113, and Wilson v. Todhunter, 137 Ark. 
80, 207 S. W. 221. 

The statute of the state of Texas provides that, in all cases where the 
loss occurs and the life insurance company liable therefor shall fail to pay 
the same within the time specified in the policy after demand therefor, 
such company shall be liable to pay the holder of such policy in addition 
to the amount of the loss, 12 per cent damages on the amount of such loss, 
together with all reasonable attorney fees for the prosecution and collec- 
tion of such loss. Texas Rev. Stat. 1895, art. 3071. 


This section was construed by the court of civil appeals of Texas in 
Mutual Reserve Life Ins. Co. v. Jay, 50 Tex. Civ. App. 165, 109 S. W. 
116. The court said that the additional 12 per cent upon the amount of the 
policy provided for in the statute is not a penalty, but is declared to be 
damages, and that every contract of insurance of the nature provided for 
entered into in the state of Texas is made in view of the statute, and its 
provisions enter into and form a part of it. A writ of error was denied by 
the Supreme Court of the state of Texas. Hence it may be taken as set- 
tled by the Supreme Court of that state that the plaintiffs were entitled 
to the 12 per cent as damages together with a reasonable attorney’s fee. 
That construction of the statute will be enforced by comity in this state 
because it is not contrary to our general public policy on the question and 
is not violative of any statute of this state. 


[8] It is also insisted that the judgment must be reversed because 
the court, in its instructions, gave the plaintiff the right to recover unless 
the jury should find from a preponderance of the evidence that the de- 
ceased intentionally killed himself. 


Counsel for the defendants contend that, in the policies of some of the 
companies, the intention of the insured is not material, but that the policies 
are void if he kills himself intentionally or accidentally. No prejudice 
could have resulted to them from this instruction, because the jury made 
a. special finding that Dr. Dixon did not shoot himself. 
Other assignments of error are made, which we have considered and 
find not well taken. We do not deem them of sufficient importance to merit 
a detailed discussion. 
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We have carefully examined the record and have found no reversible 
error in it. ; 
It follows that the judgment will be affirmed. \ 


SWETLAND v. NEW WORLD LIFE INS. CO. (No. 3451.) 


(Supreme Court of Idaho. Feb. 22, 1922. Rehearing Denied April 28, 
1922.) 


206 Pacific Reporter, 190. 


1. INSURANCE—CONTRACT FOR LIFE INSURANCE NOT EF- 
FECTIVE UNLESS FIRST PREMIUM HAS BEEN PAID OR 
PAYMENT WAIVED. : 

Where an application for life insurance contains a provision that the 
policy shall not take effect unless the application shall have been ap- 
proved by the company and the first annual premium shall have been paid 
during the good health of the applicant, a contract of insurance is not 
effected upon the approval of the application, unless payment of the first 
premium has been made or waived. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 
2. INSURANCE—EVIDENCE HELD NOT TO SHOW WAIVER OF 
PAYMENT OF FIRST PREMIUM. 
The record examined, and held that there is insufficient evidence to 
show a waiver of payment of the first premium. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Dunn and Lee, JJ., dissenting, 


Appeal from District Court, Canyon County; Ed. L. Bryan, Judge. 

Action by Nettie Swetland against the New World Life Insurance 
Company. Judgment for plaintiff, and the defendant appeals. Reversed, 
and rehearing denied. 


Graves, Kizer & Graves, of Spokane, Wash., and C. C. Cavanah, of 
Boise, for appellant. 
Hawley & Hawley and Sam S. Griffin, all of Boise, for respondent. 


GRAY v. GRAND LODGE, A. O. U. W. OF KANSAS. (No. 23641.) 
(Supreme Court of Kansas. (April 8, 1922.) 
206 Pacific Reporter, 311. 


(Syllabus by the Court.) 

1, INSURANCE — FAILURE TO PAY ASSESSMENT HELD TO 
SUSPEND MEMBER UNTIL REINSTATEMENT CONDI- 
TIONS ARE COMPLIED WITH. 

The laws of a fraternal beneficiary society examined, and held failure 
to pay an assessment within designated time operates, without more, to sus- 
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pend the delinquent member, and to prevent recovery on the member's 
beneficiary certificate, until all the conditions to reinstatement have been 
complied with, 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


2. INSURANCE — SOCIETY’S RETAINING MONEY. PAID TO 
SECURE REINSTATEMENT HELD NOT TO WAIVE FUR- 
NISHING HEALTH CERTIFICATE; FACTS IN EVIDENCE 
HELD NOT TO DISPENSE WITH FURNISHING HEALTH 
CERTIFICATE. 

The evidence in an action to recover on a beneficiary certificate issued 
to a member who died while suspended, examined, and held retention by 
the society of money paid to secure reinstatement did not waive the fur- 
nishing of a good health certificate, which, under the law of the society, 
was a condition to reinstatement. Held further, other facts disclosed by 
the evidence did not dispense with performance of the condition. 


(For other cases, see Insurance, Dec. Dig. §§ 761, 763.) 































Appeal from District Court, Chautauqua County. 
Action by Arthur B. Gray against the Grand Lodge, Ancient Order 
of United Workmen of Kansas. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with directions to enter judgment for 
the defendant. 





Edgar Bennett, of Washington, Kan., for appellant. 
J. E. Brooks, of Sedan, for appellee. 


EKLUND v. SUPREME COUNCIL OF THE ROYAL ARCANUM. 
(No. 22713.) 

(Supreme Court of Minnesota. April 12, 1922.) 

187 Northwestern Reporter, 826. 






(Syllabus by the Court.) 

3. INSURANCE—AMENDMENT TO BY-LAWS OF FRATERNAL 
BENEFIT SOCIETY, REDUCING TIME FOR COMMENCE- 
MENT OF ACTIONS ON CERTIFICATES, HELD UNREA- 
SONABLE. 


An amendment to the by-laws of a fraternal beneficiary association, 
materially reducing the time within which actions may be brought upon 
beneficiary certificate theretofore issued, is unreasonable, and will not be 
enforced as against the holders of such certificates. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE — PROOFS OF DEATH MADE WITHIN YEAR 
AFTER EXPIRATION OF SEVEN YEARS AFTER MEMBER’S 
UNEXPLAINED DISAPPEARANCE HELD MADE WITHIN 
A REASONABLE TIME. 

Proofs of death were made within a reasonable time, though delayed 
for nearly four years after death occurred. The delay was necessary to 
enable the beneficiary to obtain the benefit of the presumption of the death 
of the insured from his unexplained absence for seven years. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 
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Appeal from District Court, Clay County; C. A. Nye, Judge. 
Action by Hilda Eklund against the Supreme Council of the Royal 
Arcanum. From judgment rendered, defendant appeals. Affirmed. 


Benjamin D. Smith, of Mankato, and C. G. Dosland, of Moorhead, 
for appellant. 
Edwin Adams and F. H. Peterson, both of Moorhead, for respondent. 


NEW YORK LIFE INS. CO. v. SMITH. (No. 22182.) 
(Supreme Court of Mississippi, Division A. May 8, 1922.) 
91 Southern Reporter 456. 


(Syllabus by the Court.) 

1. INSURANCE—STATUTE INTENDED TO MAKE KNOWLEDGE 
ACQUIRED BY MEDICAL EXAMINER FOR LIFE INSUR- 
ANCE COMPANY CHARGEABLE TO INSURER IS DECLARA- 
TORY OF THE COMMON LAW. 


If section 2615, Code 1906 (section 5078, Heminfway’s Code), intended 
to make the knowldge acquired by the medical examiner for a life insur- 
ance company of the physiqal condition of the insured while making such 
examination imputable to the insurance company, such statute is merely 
declaratory of the common law, because under the common law a medical 
examiner for a life insurance company is the agent of the insurer in making 
examination of the applicant for life insurance, and taking down and re- 
cording his answrs as to his condition of health, and the knowledge thus 
aaquired by such medical examiner is the knowledge of the insurer, who 
is estopped from taking any advantage thereof; and it is wholly imma- 
terial whether such medical examiner communicated the knowledge so 
acquired of the assured’s condition of health to the insurer. 


(For other cases, see Insurance, Dec. Dig. § 379[7].) 


2 INSURANCE—INSURER’S PLACING POLICY IN CONTROL OF 
INSURED IS SUFFICIENT FOR DELIVERY. 


In order to constitute delivery of a life insurance policy, it is not 
necessary that the aqtual manual possession of the policy be with the in- 
sured at the time of his death; it is the intention of the parties that gov- 
erns, and not the manual possessoin of the policy; and where there is an 
intention on the part of the insurer to part with the control of the policy 
and place it in the control of the insured, or some oher person acting for 
him, that is sufficient to constitute delivery. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


3. INSURANCE—PROVISION THAT POLICY MUST BE DELIV- 
ERED TO APPLICANT “WHILE IN GOOD HEALTH,” MEANS 
SAME CONDITION OF HEALTH AS AT DATE OF APPLI- 
CATION. 

Where an application for a life insurance policy, which by its terms 
became a part of the contract of insurange, provides, among other things, 
that the policy applied for shall not take effect until delivered to and re- 
ceived by the insurd during his lifetime, “while in good health,” and the 
evidence shows that the insured, although not in good health, was in the 
same condition of health at the time of the delivery of the policy as he 
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was at the time of his application therefor, the said provision in the ap- 
plication was not violated, because it only meant that the defendant’s 
health had not undergone any change between the date of the application 
for and the delivery of the policy. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Good Health.) 


4. INSURANCE— WHERE FIRST PREMIUM WAS PAID AND 
POLICY DELIVERED TO AGENT WHILE INSURED WAS IN 
SAME HEALTH AS WHEN APPLYING, AND INSURED 
TOLD AGENT TO HOLD POLICY FOR HIM, AND LATER 
DIED, THERE WAS A DELIVERY. 


Where an application for a life insurance policy provides that the 
policy applied for shall not take effect until the payment of the first pre- 
mium and delivery of the policy to the insured in his lifetime while in 
good health, and the evidence shows that the first premium was paid and 
the policy forwarded by the insurer to its agent for delivery, and the latter 
informed the insured that he had the policy for delivery, and the insured 
told such agent to hold it for him, that he would call for it later and before 
its manual delivery to the insured the latter died, held, if at the time of 
receiving such notice from the insurer the insured was in the same state 
of health that he was when he made application for said policy, then such 
delivery to the agent of the insured constituted delivery to the insured; 
and the trial court did not err in refusing an instruction which sought to 
inform the jury that the insurer’s agent could not, without the latter’s 
consent, act as the agent of both the insurer and the insured in making 
delivery of the policy, such instruction being inapplicable to the case. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Circuit Court, Perry County; R. S. Hall, Judge. 


Action by Susie B. Smith, as administratrix of the estate of her de- 
ceased husband, J. B. Smith, against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


A. H. Longino, of Jackson, for appellant. 
Stevens & Heidelberg, of Hattiesburg, for appellee. 


ANpersoN, J. Appellee, Mrs. Susie B. Smith, as administratrix of 
the estate of her deceased husband, J. B. Smith, sued the appellant, the 
New York Life Insurance Company, in the circuit court of Perry county, 
on a life insurance policy issued by the appellant to said decedent during 
his lifetime, payable to his estate, and recovered judgment for the face 
amount of said policy, with interest and costs, from which judgment 
appellant prosecutes this appeal. 


Appellant defended the suit on the ground that the policy in question 
had not taken effect at the death of the insured, because, as provided in 
the contract of insurance, he had not paid the first premium thereon, and 
it had not been delivered to and received by him while living and in good 
health, and on the further ground that said contract was void because it 
was procured by false and fraudulent representations made by the insured 
to the appellant in his application therefor, in this, that he represented in 
his said application that he was at the time of the making thereof in good 
health, and was not suffering from any ailment of the kidneys, bladder, or 
other internal organs, when in truth and in fact he was at that time, and 
knew the fact himself, suffering with internal concer or other serious dis- 
ease of the internal organs, and that, on the faith of which representations 
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so falsely and fraudulently made, appellant issued the policy in question. 
The policy was applied for on the 14th of April, 1917, and was issued on 
the 20th of April, 1917, and the insured died on the 22d of June of the same 
year. Insured’s application contains a stipulation that all his answers 
therein are material to the risk; but the policy issued thereon expressly 
provides in the following language that all statements made by the insured 
in his application, in the absence of fraud, shall be treated as representa- 
tions, and not warranties: 


“The policy and the application therefor, copy of which is attached 
hereto, constitute the entire contract. All statements made by the insured 
shall, in absence of fraud, be deemed representations and not warranties, 
and no such statement shall avoid the policy or be used in defense to a 
claim under it, unless it be contained in the written application and a copy 
of the application is indorsed upon or attached to this policy when issued.” 


We will consider, first, the assignments of error which depend on the 
question of law, whether the knowledge acquired by a medical examiner 
for a life insurance company in the examination of an insured for the pur- 
pose of ascertaining his condition of health is imputable to the insurance 
company. The question arose in the present case in this manner. Appel- 
lant gave notice under the general issue that it would prove by way of 
defense that the policy in question was procured through the fraud of the 
insured, as stated above. At the term of the court at which the cause was 
tried, and just before entering upon the trial, appellee filed a replication 
to this notice, in which she averred that, if it were true, as set up in said 
notice, that the insured was suffering from some serious internal disease 
at the time of making his application, Dr. Mounger, appellant’s medical 
examiner, who examined the insured and wrote down his answers to the 
questions propounded to him touching his condition of health, knew of 
such disease, and that such knowledge was imputable to the appellant. 
Thereupon appellant moved the court to strike from the files such aver- 
ment contained in appellant’s said replication, which motion was by the 
court overruled. Appellant then moved the court for a continuance of 
the cause on the ground of surprise, on account of the matter so set up in 
the replication, in order that appellant might prepare its defense thereto, 
which motion for a continuance the court overruled. On the trial appel- 
lant’s medical examiner, Dr. Mounger, who examined the insured and 
wrote down his answers as 'to the condition of his health, testified on behalf 
of appellee that, notwithstanding his report of said medical examination 
which he turned over to appellant’s solictiing agent, D. B. Holmes, through 
whom said application for insurance was made, showed that he found said 
insured free from any disease of the internal organs; that in truth and 
fact he found on such examination that. there was a slight trace of albu- 
men in the urine of the said insured, and some inflammation of his liver 
(which condition he said did not necessarily mean ill health), of which he 
made a private report to appellant’s medical director in writing, which 
was customary under the circumstances; that he had been a medical exami- 
ner for appellant for about 10 years, and such a practice was not unusual. 
Appellant objected to this testimony on the ground of surprise—that it was 
not prepared to meet such evidence with counter proof—and for the fur- 
ther reason that, if such a report had been made to the appellant by Dr. 
Mounger, the best evidence of it was the report itself. These objections 
the court overruled. 

[1] It is contended for the appellant that under section 2615, Code 
of 1906 (section 5078, Hemingway’s Code), knowledge acquired by a medi- 
cal examiner for a life insurance company of the physical condition of 
the insured while making such examination is imputable to the insurance 
company. That statute is a part of chapter 69, Code of 1906 (chapter 
125, Hemingway’s Code), which deals with both life and fire insurance, as 
well as other kinds of insurance. Said section does not refer in express 
terms to medical examiners for life insurance companies, and it is so 
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involved in its terms that there is some difficulty in determining whether 
as provisions were intended to apply to such medical examiners, It is 
unnecessary to decide the question, because if it does so apply it is only 
declaratory of the common law. A medical examiner for a life insurance 
company is the agent of the insurer in making examination of an applicant 
for life insurance and in taking down and recording his answers, and his 
knowledge thus acquired is the knowledge of, and is imputable to, the 
insurer, who is estopepd from taking any advantage thereof. Franklin 
Life Insurance Co. v. Galligan, 71 Ark. 295, 73 S. W. 102, 100 Am. St. 
Rep. 73, and note, in which the authorities are collected; 14 R. C. L. 1161. 
It follows, therefore, that it is wholly immaterial whether or not appel- 
lant’s medical examiner, Dr. Mounger, communicated the knowledge so 
acquired of the insured’s condition of health to appellant, although, if 
done, it may be true that appellant would not have issued the policy in 
question. Appellant is chargeable with any dereliction of its medical ex- 
aminer in that respect, and not the insured, for the latter was without 
fault; and therefore it was not error in the trial court in refusing to rule 
out the evidence of said medical examiner in question. And it also follows, 
for the same reason, that the court committed no error in refusing to 
strike out appellee’s said averment in her reply to appellant’s said notice 
under the general issue, and in refusing appellant’s application to continue 
the cause on the ground of surprise. And, furthermore, if it were true 
that under the law appellant had the right to show in evidence by its medi- 
cal director that he had received no such communication from Dr. Moun- 
ger, still the action of the court complained of would be harmless, because 
appellant introduced in evidence, without objection on the part of appellee, 
a letter from said medical director in which he stated that he had received 
no such information from Dr. Mounger. But we hold that it is entirely 
immaterial whether Dr. Mounger communicated his knowledge of insured’s 
condition of health to appellant, for his knowledge was appellant’s. 

[2] The appellant assigns as grounds for reversal the refusal by the 
trial court of three instructions requested on its behalf, addressed to the 
question of the delivery of the policy involved in this cause. Insured’s 
application provided, among other things, that the policy applied for should 
not take effect until the first premium was paid and the policy delivered to 
and received by the insured during his lifetime while in good health. 

Stating the evidence on the question of delivery most strongly for 
appellant, it showed, in substance, that appellant had two soliciting agents 
at Hattiesburg, D. B. Holmes and N. R. McCullough. They were not 
partners, and had no connection with each other as such agents, except 
that in some instances they would divide commissions; and in most cases 
all policies issued by the appellant on applications forwarded by either of 
said agents were sent to McCullough for delivery. The insured made 
application for the policy in question through said Holmes, who took him 
to Dr. Mounger, appellant’s said medical examiner at Hattiesburg, and had 
him examined, and forwarded his application to appellant. The applica- 
tion was dated the 14th of March, 1917, and the policy was issued on the 
20th of April thereafter, and forwarded to said McCullough, one of the 
agents of the appellant, for delivery. Soon after its receipt McCullough 
informed Holmes that he had received the policy from appellant, and that 
he had met the insured, Smith, on the street in Hattiesburg shortly before 
this conversation, and suggested to Holme sthat he see Smith and deliver 
the policy. Accordingly Holmes afterwards did see the insured, and told 
him the policy was there ready for delivery, and the insured for some 
reason told him to hold the policy for him, and he would get it later, 
which Holmes agreed to do. The first premium on the policy was paid 
before insured’s death. On the 22d of June, 1917, the insured died without 
the policy ever having been in his manual possession. It was still in the 
office of McCullough. The insured was taken violently ill, and lived only 
a few days. Upon hearing of. his death McCullough returned the policy 
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to the Jackson office of the appellant, from which office it had been for- 
warded to him. 

By the first refused instruction for appellant it was sought to inform 
the jury that, if the policy in question had not been actually delivered into 
the manual possession of the insured during his lifetime, while in good 
health, either by the appellant or its agent, the jury should find for the 
appellants. By the second refused instruction it was sought to inform the 
jury that, if substantially the facts above stated with reference to the 
delivery of the policy were true, then there was no delivery and they should 
find a verdict for appellant. And by the third refused instruction it was 
sought to inform the jury that said Holmes could not act as agent of 
appellant for the delivery of the policy, and at the same time act as agent 
for the insured, unless such dual capacity had been consented to by the 
appellant. a 

It is settled by many authorities that, in order to constitute delivery of 
a life insurance policy, it is not necessary that the actual manual posses- 
sion of the policy be with the insured. It is the intention of the parties 
that governs, and not the manual possession of the policy. Where there is 
an intention on the part of the insurer to part with the control of the 
policy, and to place it in the control of the insured or some person acting 
for him, that is sufficient to constitute delivery. And the delivery of the 
policy by the insurer to its agent, with unconditional instructions to de- 
liver to the insured, amounts to delivery. 14 R. C. L. 898, 899. It was 
held in Alabama Life Ins. Co. v. Herron, 56 Miss. 643, that, where there 
was no condition in the contract to the contrary, the mere acceptance of 
an application for insurance by the insurer amounts to a completion of the 
contract when the applicant therefor is notified of that fact; and the same 
principle was reaffirmed in Mutual Life Ins, Co. v. Shoemake, 126 Miss. 
497, 89 South. 154. 


[3] The contract of insurance involved in Fidelity Mutual Life Ins. 
Co. v. Elmore, 111 Miss. 127, 71 South. 305, provided, as the contract does 
in the present case, that the policy should not take effect until the pay- 
ment of the first premium, and delivery to the insured in his lifetime while 
in good health. In passing on the meaning of the term “good health” as 
used in the application in that case the court said: 

“First, as to the contention that the policy never had any validity, 
because it was admitted that the insured was not in good health at the 
time the policy was delivered, we think the statement in the application to 
this effect merely means that the defendant’s health had not undergone 
any change between the date of the application for and the delivery of the 
policy. In other words, if at the time the policy was delivered the insured’s 
health had changed, and the insured was aware of the fact, it would have 
been his bounden duty to have disclosed the fact; but if neither the insured 
nor the company knew of this changed condition of insured’s health when 
the policy was delivered the ‘continued good health’ clause in the applica- 
tion is saved by the terms of the policy itself, and the company will not 
be permitted to contest the payment of the policy, unless it can show that 
the insured fraudulently concealed the fact that he was not in good health 
when he received the policy. 

“The phrase ‘continued good health’ can mean only that the insured 
having stated that he was in good health when he applied for the insurance, 
the company would not be bound to deliver the policy, if the state of good 
health had changed to a state of bad health, even though the application had 
been approved, the policy signed by the officers of the company and deliv- 
ered to its agents for delivery to the insured. ‘Continued good health’ is 
a relative term and manifestly relates to the insured’s statement of his 
condition when he signed the application. This is the letter of the docu- 
ment prepared by the insurance company, and its own carefully prepared 
documents will be construed most strongly against it. The phrase in 
question refers alone to the reserved right of the company to withhold 
delivery of the policy, and has no reference to the validity of the policy 
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after its delivery to the insured. The only difference in the essential facts 
of this case and the facts of Life Ins. Co. v. Swords, 68 So. 920, is that 
in the present case the applicant. said he was aware that his answers were 
‘material to the risk’.” 


The principle of law declared in that case was embodied in appellee’s 
first instruction given by the court, wherein the jury were instructed that, 
if they believed from the evidence there was no change in the condition 
of the insured’s health between the time of his application and the delivery 
of the policy, then such delivery did not violate said “good health” stipu- 
lation in his application. We conclude therefore that, under the principles 
of law above stated, and in view of the giving of said first instruction for 
the appellee, the court committed no error in refusing said first and second 
instructions asked by the appellant. 

[4] Nor was there any error in refusing the third instruction asked 
by the appellant, which sought to inform the jury that appellant’s soliciting 
agent could not act as agent of both parties in the delivery of the policy 
without the consent of appellant. The evidence showed without conflict 
that, when appellant’s soliciting agent notified the insured that he had the 
policy for delivery, and the latter requested such agent to hold it for him 
until he called for it, which the agent agreed to do, the first premium had 
been paid by the insured. Therefore, the only condition left upon which de- 
livery depended, according to the contract, was whether the insured at that 
time was in the same state of health he was when he made his applictaion; 
and this issue of fact was properly submitted to the jury, and found in 
favor of appellee. Under such facts, and the authorities above referred 
to in this opinion, delivery to the agent of appellant was delivery to the 
insured. Neither the policy nor application required the insured to sign 
any statement or certificate as to his condition of health, his occupation, or 
other matter as a condition upon which the policy should be delivered to 
him. It will be seen at a glance that this is a very different question from 
that involved in Mutual Life Ins. Co. v. Shoemake, supra. It follows 
from these views that said third refused instruction had no application to 
the facts of the case, and it was not error to refuse it. 

There was ample testimony to go to the jury on the question whether 
the policy involved was procured by fraud.. The evidence for appellant 
tended strongly to establish the fact that, when insured made application 
for the policy, as well as when it was received for delivery, he was suf- 
fering from internal cancer, and must therefore have known that, while 
the evidence for appellee tended quite as strongly to show that the insured 
was in perfect health at and beyond those dates, and up to a few days 
before his death. Clearly that was an issue for the jury. 

Affirmed. 


STATE ex re.., NATIONAL COUNCIL OF KNIGHTS AND LA- 
DIES OF SECURITY v. TRIMBLE et av. (No. 22945.) 


(Supreme Court of Missouri, in Banc. March 11, 1922.) 
239 Southwestern Reporter, 467. 


3. INSURANCE—FOREIGN FRATERNAL ASSOCIATIONS ARE 
ENTITLED TO SAME EXEMPTIONS AS DOMESTIC. 
Foreign fraternal beneficiary associations, which are admitted to do 

business within the state under Rev. St. 1909, § 7112, have the same im- 

munity from the general insurance laws of the state as have similar as- 

sociations organized under the laws of the state. 


(For other cases, see Insurance, Dec. Dig. § 688.) 
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5. INSURANCE — EQUITY DOES NOT REQUIRE DEPOSIT OF 
PREMIUMS BEFORE DEFENDING FOR MISREPRESENTA- 
TIONS. 


In a suit on a fraternal benefit certificate brought by the beneficiary, 
equity does not require, in the absence of statute, the tender of return of 
premiums paid before defending on the ground of misrpresentations, since 
the premiums to be returned, if the policy was void from the beginning, 
belong to the representatives of insured, and not to the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


7. INSURANCE—AFTER RECOVERY IS DENIED BENEFICIARY 
FOR MISREPRESENTATIONS, PERSONAL REPRESENTA: 
TIVES CAN RECOVER PREMIUMS PAID. 


In the event the misrepresentations made by insured were of such 
a character that the policy was void from the beginning so that insured 
could have recovered the premiums paid if the company had canceled 
the policy during his lifetime, the cause of action for the recovery of such 
premiums would survive to his personal representative after his death. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Woodson and Elder, JJ., dissenting. 


Certiorari by the State, on relation of the National Council of the 
Knights and Ladies of Security against Francis H. Trimble and others 
Judges of the Kansas City Court of Appeals, and Martha Bryant, to 
quash the judgment of the respondents in the case of Bryant against the 
National Council of the Knights and Ladies of Security. Record of the 
Court of Appeals quashed. 


S. C. Gill and J. B. Gallagher, both of California, Mo., for relator. 
Embry & Embry, of California, Mo., for respondent Bryant. 


ACUFF v. NEW YORK LIFE INS. CO. (No. 2976.) 


(Springfield Court of Appeals. Missouri. March 11, 1922. Rehearing 
Denied April 12, 1922.) 


239 Southwestern Reporter, 551. 


1. INSURANCE — PRIMA FACIE CASE IS MADE BY PROVING 
THAT DECEASED HAD POLICY OF LIFE INSURANCE AT 
TIME OF DEATH, INTRODUCING POLICY AND PROVING 
DEATH. 

In an action on a life insurance policy, where plaintiff is in posses- 
sion of the policy at the time of the trial, or it is shown that the insured 
was in possession of it at his death, upon introducing the policy and prov- 
ing the death of the insured, a prima facie case is made. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE—WHERE POLICY WAS IN HANDS OF INSUR- 
ANCE COMPANY, PRIMA FACIE CASE NOT MADE BY 
PROOF OF ISSUANCE AND DELIVERY AND DEATH OF 
INSURED. 

In an action on a life insurance policy by the wife of deceased, in 
which plaintiff’s testimony was that deceased had plaintiff send for the 
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policy to surrender it to defendant, and that an agent of defendant called 
on deceased, the fact that defendant had the policy at the time of trial, 
and the presumption that its possession was lawful until the contrary ap- 
peared, neutralized the presumption that the policy was alive at the time 
of trial, and was the property of plaintiff, and proof of issuance and deliv- 
ery of the policy and payment of a premium thereon and the death of the 
insured was not sufficient to make a prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Georgia Acuff against the New York Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Anger, of St. Louis, and Ward & Reeves, 
of Caruthersville, for appellant. 
C. Hawkins, of Caruthersville, for respondent. 


Cox, P. J. Action upon life insurance policy. Plaintiff recovered, and 
defendant appealed. 

The petition alleged that on September 9, 1914, defendant delivered 
to plaintiff’s husband, De Calb Acuff, its contract and policy of life in- 
surance dated August 31, 1914, and numbered 4718927, whereby it insured 
the life of said De Calb Acuff in favor of plaintiff in the sum of $2,000; 
that the annual premium was $53.98 and that the first year’s premium was 
paid at or before the time of delivery of the policy; that defendant had 
obtained possession of said policy, and refused to deliver same back to 
plaintiff, and she was therefore unable to file the same with her petition; 
that De Calb Acuff died February 22, 1916, and demand of payment of 
the policy had been made upon defendant and payment refused. 

The amended answer contained, first, a general denial; second, admit- 
ted that a policy was issued to Acuff about September 9, 1914, then 
alleged that the policy provided that the insured might at will change the 
beneficiary, and that on or about January 11, 1915, he did change it, and 
made the same payable to his executors and administrators; third, that in 
consideration of the payment to said Acuff of $53.98 on January 12, 1915, 
the policy was surrendered to defendant by Acuff for cancellation; fourth, 
that the second annual premium of $53.98 due August 31, 1915, had not 
been paid and by the terms of the policy it had lapsed. 

By reply plaintiff denied all new matter of the answer, denied specifi- 
cally that the policy gave Acuff the right to change the beneficiary, or 
fhat he had changed it. Denied that he had received from defendant the 
premium paid by him, or had surrendered the policy for cancellation, and 
denied that the policy had lapsed for nonpayment of premium. Further 
replying, plaintiff alleged that the defendant undertook to deprive plaintiff 
of her rights under the policy, and to deprive said Acuff of the policy, and 
to accomplish such result falsely and fraudulently represented to Acuff 
that the policy was void and unenforceable, and that nothing would be 
paid on it in case of death; that said Acuff had been afflicted with tubercu- 
losis at and prior to the time of applying for the insurance, and desired 
to have the policy returned to it for cancellation, which Acuff had refused 
to do, according to plaintiff’s last information concerning the matter; that 
she did not know what was done between defendant and Acuff in relation 
to a surrender of the policy or its cancellation, but that she was always 
opposed to its surrender or cancellation or a change of beneficiary, and if 
anything of that kind was done, it was induced by the fraud of defendant. 
She then tendered back all that defendant had paid, if anything, to Acuff 
to secure such surrender and cancellation. 


Plaintiff proved the issuance and delivery of the policy to Acuff and 
payment of the first year’s premium and the death of the insured, demand 





24 Insurance Law Journal, Vol. 60. [ July, 1922 


of payment before filing suit, and that this suit was filed September 4, 
1920. Plaintiff then introduced the first answer of defendant filed Novem- 
bet 22, 1920. There was no material difference between the the allegations 
of that answer and the amended answer above. The plaintiff then testi- 
fied to the marriage of herself and Acuff in 1907 and his death on Febru- 
ary 22, 1916. That at the time the policy was issued they lived at Dear- 
ing, Mo. Some time thereafter they moved to Colorado, where they 
lived until May or June prior to his death, and then moved back to Mis- 
souri, and remained in this state until he died. That a letter had been writ- 
ten by the defendant to her husband while they lived in Colorado, which 
she could not produce because she could not find it, but she had read the 
letter, and it stated to her husband that they would send a man to take up 
the policy, and, if he did not give it to him that he would lose the policy 
and lose all the money he had paid. That a representative of defendant 
had come to see Mr. Acuff in Colorado, but she did not know what had 
passed between them. That before she went to Colorado the policy was 
kept in a bank, and after she went to Colorado it was sent to her, and she 
delivered it to her husband there, and had never seen it since. After the 
death of Acuff she found the envelope in which he had kept the policy 
among his papers, but could not find the policy anywhere. That she was 
the beneficiary in the policy, and that she did not know that there was 
anyone else. 


The foregoing is a fair summary of the facts shown by plaintiff to 
sustain her cause of action. Defendant demurred to this testimony, which 
was: overruled, and it then offered testimony that may be briefly summarized 
as follows: The deposition of plaintiff had been taken at one time and 
defendant offered part of that as follows: 


Mrs. Georgia Acuff : 


“Q. What had been done with the policy by your husband? 

“Mr. Hawkins: I object to that because that question and answer 
wasn’t propounded to Mrs. Acuff on the stand. (Objection overruled, and 
plaintiff accepts.) 

“A. Well, I can’t swear to what had been done with the policy; but 
I do know he took the policy and said he was going to return it to the 
company. 

“Q. Where were you living at that time? A. At Denver. 

“Q. Did you give him the policy? A. Yes; sir. 

“Q. Was that while this New York agent was out there? A. After 
he had been there. 

“Q. Up to that time you had the policy then in your possession? A. 
It was in the Bank of Caruthersville until I sent for it; he told me to 
send for it. 

“Q. Did you send for it? A. Yes, sir. 

“Q. Was the policy sent by the bank to you? A. Yes, sir. 

“Q. And you gave it to your husband to send back to the company? 
A. Yes; he said he was going to do that. 

“Q. Why was the company wanting the policy surrendered? A. 
Well, they claimed Mr. Acuff had tuberculosis and that they could get .the 
policy back; that they would not have to pay the policy in case he should 
die, and if we did not surrender it we would get nothing we had paid on 
the policy, or anything at all.” 


Defendant then offered evidence tending to show: That after the 
policy was issued it had discovered that Mr. Acuff had made false repre- 
sentations in his application for his insurance in relation to his health and 
former treatment by a physician, and that they became satisfied that he 
was afflicted with tuberculosis at the time the application was made, Upon 
discovery of that fact the agent of defendant in Colorado was directed to 
go see Mr. Acuff and pay him back the first premium that had been paid 
and take up the policy. That this was done, and Acuff’s receipt taken for 
the premium returned. These facts were shown by the testimony of officers 
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of the company and by the agent of the company who paid the money to 
Acuff and took up the policy. At the same time that the premium paid 
was returned to Acuff he executed a paper, directing that the beneficiary 
be changed to his executors and administrators. That by the rules of the 
company, in order to save storage space, all canceled and dead policies and 
all papers connected therewith were destroyed after two years, and only 
a skeleton record of what had been done in the case preserved. From this 
record, a copy of this policy, eycept in minor details, was made out and 
introduced at the trial. This showed the beneficiaries in the policy to be 
. Georgia and Edward De C. Acuff, wife and son of the insured, share and 
share alike, with the right on part of the insured to change the beneficiary 
as hereinafter provided. ‘The policy contained a clause authorizing the 
insured to change the beneficiary; also a provision requiring annual pre- 
miums to be paid in advance on August 3lst of each year, with 30 days’ 
grace, but, if not paid in that time, the policy should lapse. It was shown 
by the officers and clerks of defendant that the policy, with direction by 
Acuff to change the beneficiary, and the receipt for the return premium, 
were received at the home office in New York, and the change of beneficiary 
duly endorsed on the policy, January 18, 1915, and that the same, together 
with the application and ‘all papers relating to the case, were kept in the 
files for two years, then destroyed. After the return of the policy they 
heard nothing more of Acuff until long after December, 1919. Plaintiff 
had denied that the copy of the policy offered by defendant was a correct 
copy of the policy held by her husband, but the particulars in which it was 
incorrect were not given. She and one other witness. denied that the 
signature of De Calb Acuff to the receipt for the return premium was her 
husband’s signature. At the close of all the testimony the defendant again 
interposed a demurrer, which was overruled. 

Error is assigned in the refusal of the peremptory instruction asked at 
the close of plaintiff’s case and at the close of the whole case, and also 
in giving and refusing other instructions. After reviewing the instructions 
other than those in the nature of demurrers to the testimony, we will say 
that they are, in our judgment, erroneous, and would necessitate a rever- 
sal and remanding of this case, but we have reached the conclusion that 
the court erred in not sustaining the demurrers to the evidence, and shall 
therefore not review the other instructions. 

Counsel for plaintiff places himself squarely on the proposition that 
proof of the issuance and delivery of the policy and payment of the initial 
premium and the death of the insured made a prima facie case, and that 
all other questions were matters of defense or denials of the facts consti- 
tuting a prima facie case, and therefore she was entitled to go to the 
jury, and, the jury having found in her favor, a judgment on the verdict 
must stand unless reversed for some other error. 


[1] As far as we have been able to find, it has been universally held 
in this state and other states that in a trial on a life insurance policy where 
the plaintiff is in possession of the policy at the time of the trial, or it is 
shown that the insured was in possession of it at his death, then, upon the 
beneficiary introducing the policy and proving the death of the insured, a 
prima facie case is made for the plaintiff. Lafferty v. Kansas City Casualty 
Co. (Mo. Sup.) 229 S. W. 750; State ex rel. Bankers’ Life Co. v. Rey- 
nolds, 227 Mo. 14, 20, 208 S. W. 618; Foster v. Metropolitan Life Ins. 
Co. (Mo. App.) 233 S. W. 499. 

[2] In all the cases to which our attention has been called or which 
we have examined, the policy was either in the possession of the beneficiary 
at the trial, or was shown to have been in the possession of the insured at 
his death. In this case, there was no proof of that kind, but, on the con- 
trary, the petition alleged that the policy was in the possession of the 
defendant, and it was not produced at the trial. It was also shown by the 
testimony of the plaintiff that the company had written the insured while 
they lived in Colorado, which was prior to the expiration of the first year 
for which the premium had been paid, that their agent would call on him 








26 Insurance Law Journal, Vol. 60. [ July, 1922 


to secure a surrender of the policy. That the agent did call on him, but 
she did not know what had passed between them at the time. In her 
deposition (which was competent as an admission against interest) she 
stated that she had delivered the policy to her husband, and he said he 
was going to return it to the company. We think these facts make an 
important distinction between this case and the other cases to which we 
have been referred. We have been cited to no case, nor have we been 
able to find any, in which it has been held that a prima facie case was made 
by proof of the delivery of the policy and the death of the insured, when 
it was also admitted that the policy was then in the possession of the 
defendant. As we understand the reason for the rule that a prima facie 
case is made by the production of the policy and proof of the death of the 
insured, it rests on the presumption that, since the policy was secured for 
the benefit of the insured or some one whom he recognized as worthy of 
his bounty, it would be presumed that, since he retained possession of the 
policy, he would comply with its terms and keep it alive, and by the indul- 
gence of that presumption the courts dispense with the necessity of proof 
that it was kept alive. In this case, however, it was shown that the policy 
was in the possession of the company, and that possession is, at least infer- 
entially, explained by plaintiff in a way to show that its possession was 
brought about by a voluntary surrender thereof by the insured. 

[3] Along with the possession of the policy by defendant goes an- 
other presumption, and that is that the possession of defendant is lawful 
and right and not unlawful. In the ordinary course of events, the de- 
fendant would have no right to the possession of the policy if it were a 
live and subsisting policy. If, therefore, notwithstanding the possession 
of the defendant, the presumption is still to be indulged that the policy is 
alive then it necessarily follows that defendant’s possession of it is wrong- 
ful, and no one can be convicted of wrongdoing without proof. The pre- 
sumption of innocence is the strongest presumption kriown to the law, and 
when there are two conflicting presumptions, one of which is in favor of 
innocence and another which would be followed with a taint of guilt, the 
one in favor of innocence must prevail and the other must fall. This 
applies in civil as well as in criminal cases. Waddingham v. Waddingham, 
21 Mo. App. 609, 628-631; Klein v. Laudman, 29 Mo. 259; Johnson v. St. 
Joseph Terminal R. Co., 203 Mo. 381, 412, 413, 101 S. W. 641: Maier v. 
Brock, 222 Mo. 74, 82, 120 S. W. 1167, 133 Am. St. Rep. 513, 17 Ann. 
Cas. 673. 

In this case, if we indulge the presumption that the policy sued on was 
a live policy, although in the possession of defendant, then that presump- 
tion carries with it the conclusion that the possession of defendant was 
wrongful, a conclusion that cannot be reached on a bare presumption with- 
out proof tending to show it to be wrongful. In this situation, the pre- 
sumption which obtains in all cases that possession of property of any 
kind is lawful until the contrary be shown neutralizes or refutes the pre- 
sumption that the policy was alive and the property of plaintiff at the time 
of the trial, and therefore her proof failed to make a prima facie case, 
and the demurrer to her testimony should have been sustained. 

A very interesting question is presented in briefs of counsel to the 
effect that, although we indulge the presumption that the policy was alive 
in this case, yet that is only a presumption, and when defendant produced 
testimony that was apparently creditable which would show that the policy 
was not alive, then the presumption took flight, and the burden shifted 
back to plaintiff to show, independent of the presumption, that the policy 
was alive; and, since this was not done, the demurrer of defendant at the 
close of the whole case should have been sustained. We do not deem it 
necessary to pass upon that question in this case, but in passing will call 
attention to the case of Downs v. Horton, decided by this court, 209 S. W. 
595, and the same case by the Supreme Court, 230 S. W. 103, which 
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seems to sustain the contention of appellant on that question. See, also, 
Lafferty v. Kansas City Casualty Co., supra. 

Judgment reversed. 

Farrington and Bradley, JJ., concur. 


SHARPE vy. GRAND LODGE, A. O. U. W., OF NEBRASKA. 
(No. 21983.) 


(Supreme Court of Nebraska. March 28, 1922.) 
188 Northwestern Reporter 100, 


(Syllabus by the Court.) 

3. INSURANCE— ASSOCIATION CANNOT ENFORCE FORFEIT- 
URE AGAINST MEMBER FOR NONPAYMENT ON IN- 
CREASED RATE UNTIL AFTER NOTICE OF CHANGE; 
BURDEN OF PROVING NOTICE HELD ON PARTY CLAIM- 
ING FORFEITURE. 

Where a fraternal beneficiary association, organized under the statute 
of Nebraska, raised its rate of assessment, a forfeiture cannot be enforced 
against a member for nonpayment of an assessment based on said in- 
creased rate until after notice of such change of rate has been given for 
the time and in the manner provided for by section 3295, Rev: St. 1913; 
and the burden of proving such notice rests upon the party claiming such 
forfeiture. 


(For other cases, see Insurance, Deg. Dig. § 756[1], 817[2].) 


4. INSURANCE — EVIDENCE HELD INSUFFICIENT TO RE- 
QUIRE SUBMISSION OF DEFENSE OF FORFEITURE. 


Evidence examined, and held insufficient to require a submission to 
the jury of the defense of forfeiture pleaded and relied on by defendant, 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 


6. INSURANCE — STATUTE PROVIDING FOR ATTORNEYS’ 
FEES AS COSTS IN ACTION AGAINST BENEFIT ASSOCIA- 
TIONS HAS NO RETROSPECTIVE EFFECT. 

The provisions of section 2, ch. 103, Laws 1919, requiring the court to 
allow plaintiff an attorney’s fees to be taxed as a part of the costs in cer- 
tain actions against fraternal beneficiary associations, construed, and held 
to have no retrospective effect, and to apply to actions commenced before 
said statute went into effect. 


(For other cases, see Insurance, Dec. Dig. § 689.) 


(Additional Syllabus by Editerial Staff.) 
7. INSURANCE— STATUTE REQUIRING NOTICE OF CHANGE 

OF ASSESSMENT HELD NOT REPEALED. 

Rev. St. 1913, § 3295, requiring notice of change of schedule of rates 
of fraternal beneficiary associations, was not repealed by the Insurance 
Code of 1913, and was not replaced by section 3294, and the provision re- 
quiring 90 days’ notice of change in assessments must be complied with 
before a beneficial association can declare a forfeiture for member’s fail- 
ure to pay an assessment based on the increased rate. 


(For other cases, see Insurance, Dec. Dig. § 689.) 
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Appeal from District Court, Douglas County; Redick, Judge. 

Action by Bernettie Sharpe against the Grand Lodge of the Ancient 
Order of United Workmen of Nebraska. Directed verdict and judgment 
for plaintiff, and the defendant appeals. Affirmed. 


Nelson C. Pratt, of Omaha, Edward J. Lambe, of Beaver City, and 
Edward F. Leary, of Omaha, for appellant. 

L. R. Slonecker and Will H. Thompson & Son, all of Omaha, for 
appellee. 


Heard before Letton, Dean and Day, JJ., E. J. Clements and Welch 
District Judges. 


PRAHM v. PRUDENTIAL INS. CO. OF AMERICA (No. 84.) 
(Court of Errors and Appeals of New Jersey. March 6, 1922.) 
116 Atlantic Reporter, 798. 


(Syllabus by the Court.) 

2. INSURANCE — STATEMENT IN APPLICATION TO AVOID 
POLICY MUST -BE KNOWINGLY UNTRUE OR STATE 
WITHOUT KNOWING IT TO BE TRUE, TEND TO MISLEAD, 
AND BE MATERIAL TO THE RISK. 


Where a policy provides, as required by law, that “all statements 
made by the insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties,” in order to avoid the policy for misrepresenta- 
tion in the application, made a part thereof, the misrepresentation must 
be material and fraudulent, that is to say, it must be the statement of 
something as a fact which is untrue, and which the insured states, know- 
ing it to be untrue, with an intent to deceive, or which he states positively 
as true, without knowing it to be true, and which has a tendency to mis- 
lead; such fact in either case being material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


3. INSURANCE — WHETHER ANSWER WAS TRUE OR WILL- 

FULLY UNTRUE HELD A JURY QUESTION. 

When the insured was asked to name “all physicians who have attended 
you within the past three years,” and answered, “Dr. Brandenburg,” nei- 
ther the fact that another physician had been called in consultation by Dr. 
Brandenburg (not by the insured), nor the fact that the insured had been 
treated by a chiropractor, justified the direction of a verdict for the com- 
pany upon the ground of misrepresentation, for the question whether the 
answer was untrue, and, if untrue, whether willfully untrue, was for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE — ANY AMBIGUITY FOR WH'CH INSURER IS 
RESPONSIBLE IN QUESTIONS AND ANSWERS IN APPLI- 
CATION MUST BE RESOLVED AGAINST INSURER. 

If in the questions and answers tHere is any ambiguity for which the 
company is responsible, it is to be resolved against the company in deter- 
mining whether the answers are false. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
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5. INSURANCE—COURT CANNOT DIRECT VERDICT FOR _IN- 
SURER UNLESS THERE BE NO RATIONAL THEORY UPON 
WHICH THE JURY MIGHT FIND THE TRUTH OF THE IN- 
SURED’S. ANSWER. 


When there is a lack of conclusive and unquestioned proof of the 
willful falsity of a representation, the question is one for the jury. There 
must be no rational theory upon which the jury might find the truth or 
good faith of the answer of the insured before the court -can direct a ver- 
dict for the company upon the ground of misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


6. INSURANCE — WHERE ANSWERS RESPECTING APPLI- 
CANT’S HEALTH ARE MERE EXPRESSIONS OF OPINION, 
THE FALSITY OF ONE WILL NOT AVOID POLICY UNLESS 
IN BAD FAITH. 


Where it appears from the questions and answers respecting the ap- 
plicant’s health, construed as a whole, that his answers are mere expres- 
sions of opinion or belief, the falsity of one such answer will not avoid 
the policy unless the applicant knew or should have known the truth of 
the matter and answered in bad faith. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Appeal from Circuit Court, Hudson County. 

Action by Maria Prahm against the Prudential Insurance Company 
of America. Judgment for the defendant, and the plaintiff appeals Re- 
versed, and venire de novo awarded, 


Lewis B. Eastmead, of West Hoboken, for appellant. 
__ Randolph Perkins, of Jersey City (John F, Drewen, Jr., of Jersey 
City, on the brief), for respondent. 


TRENCHARD, J. This is an appeal from a judgment entered upon a 
verdict directed for the defendant below. 

The plaintiff is the mother and beneficiary of Otto Prahm, whose life 
the defendant company insured for $1,000 on June 18, 1920, and accepted 
the first annual premium. 

[1] The policy says that it was issued in consideration of the at- 
tached application, “which is hereby made a part of this contract,” and 
further provides that “all statements * * * made by the insured shall, 
in the absence of fraud, be deemed representations and not warranties,” 
as required by our Insurance Law (P. L. 1907, p. 133, § 1 [4]). 

The insured died September 15, 1920, aged 19 years and 11 months, 
and the defendant company refused to pay the plaintiff, the benficiary, 
because it maintained that certain representations in the application were 
false and fraudulent, and it was upon that ground that the verdict for the 
defendant was directed. 

The plaintiff, in this her appeal, first contends that the defendant’s 
answer, setting up that certain representations made by the insured in his 
application were false and fraudulent, should have been stricken out be- 
cause it disclosed no defense to the action in view of the fact that the 
insured was an infant which was known by the company. 

But we think that contention is unsound in law. True, it finds support 
in the case of O’Rourke v. John Hancock Mut, Life Ins. Co., 23 R. I. 457, 
50 Atl. 834, 57 L. R. A. 496, 91 Am. St. Rep. 643; but the rule of that 
case was disapproved in Metropolitan Life Ins. Co. v. Brubaker, 78 Kan. 
146, 96 Pac. 62, 18 L. R. A. (N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. 
Cas. 267, and certainly is not the law of this state. 

The rule of law of this state is that where, as in the instant case, a 
policy of insurance is taken out by a minor above the age of 15 years, on 
his own life and for his benefit or the benefit of his mother, and he dies 
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before reaching majority, a false and fraudulent representation made by 
the insured in the application upon which the policy is based, respecting a 
matter of fact material to the risk, constitutes a defense to an action upon 
the policy begun by the beneficiary named therein. ; 

Our Insurance Law (P. L. 1907, p. 138, § 11; C. S. p. 2872, § 104) 
provides that— 


“In respect of insurance heretofore or hereafter issued upon the life 
of any person not of the full age of twenty-one years, but of the age of 
fifteen years or upwards, for the benefit of such minor, or for the benefit 
of the father, mother, husband, wife, child, brother or sister of such minor, 
the assured shall not, by reason only of such minority, be deemed incom- 
petent to contract for such insurance, or for the surrender of such in- 
surance, or to give a valid discharge for any benefit accruing, or for money 
payable under the contract.” 


That statute puts infants over 15 years of age substantially on an 
adult basis in respect of life insurance of the character in question. That 
the Legislature so intended is apparent from the provisions of the statute. 
It removes the incompetency of minors in respect to contracts of insurance 
made for the benefit of themselves or near relatives, in the case of minors 
above the age of 15 years. By making the infants, within the terms of the 
statute, competent to contract not only for their own benefit, but for the 
benefit of others, the Legislature to that extent removed the disparity 
between infants and adults, and it follows that the company has the same 
right as the infants to disaffrm the contract for fraud. The rights of the 
beneficiary being dependent upon the validity of the contract, any false 
and fraudulent statement in the application rendering the policy void as 
to the insured will defeat it also as to the beneficiary. The argument that 
false and fraudulent representations by an infant do not bind him or the 
beneficiary because he cannot be held on his contracts, especially when his 
infancy is known, is not only fallacious, but it is beside the mark. The 
false and fraudulent representation is not the contractual act, but an act 
designed to impose a contract upon a party by fraud. 

Our conclusion, therefore, is that the learned trial judge rightly refuse 
to strike out the defendant’s answer. 

We come now to the next point made by the plaintiff (appellant), 
which is that the trial judge erred in directing a verdict for the defendant 
company. 

It was directed upon the ground of misrepresentation by the insured in 
the application upon which the policy was based. 

[2] Where, as here, the policy provides, as required by our Insurance 
Law, that “all statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties,” in order to avoid the 
policy for misrepresentation-in the application, made a part thereof, the 
misrepresentation must be material and fraudulent, that is to say, it must 
be the statement of something as a fact which is untrue, and which the 
insured states, knowing it to be untrue, with an intent to deceive, or which 
he states positively as true, without knowing it to be true, and which has a 
tendency to mislead; such fact in either case being material to the risk. 
Guarraia v. Metropolitan Life Ins. Co., 90 N. J. Law, 682, 101 Atl. 298; 
Duff v. Prudential Ins. Co., 90 N. J. Law, 646, 101 Atl. 371; Brunjes v. 
Metropolitan Life Ins. Co., 91 N. J. Law, 296, 102 Atl. 693; McAuliffe 
v. Metropolitan Life Ins. Co., 93 N. J. Law, 189, 107 Atl. 258; Daniels v. 
Hudson River Fire Ins. Co., 12 Cush. (Mass.) 416, 59 Am. Dec. 192. 

We think that the direction of a verdict for the defendant company 
cannot be justified because of misrepresentations alleged to have arisen 
from the following question and answer. 

[3] The insured was asked: 


“Give names of all physicians who have attended you within the past 
three years. On what dates and for what complaints?” 


He answered: 
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“Dr. Brandenburg, 1917, boil at elbow. Catarrh throat and ears, for 
past two years.” 


The evidence showed that he had been attended by Dr. Brandenburg 
as stated. It also disclosed that one Dr. S-cco had been “called in consul- 
tation by Dr. Brandenburg,” and not by the insured, and had treated him 
for catarrh, 

There was also evidence that the insured had been treated by a chiro- 
practor. 

But neither the fact that another physician had been called in con- 
sultation by Dr. Brandenburg, nor the fact that the insured had been treated 
by a chiropractor, justified the direction of a verdict for the insurance 
company upon the ground of misrepresentation, for the question whether 
” answer was untrue, and, if untrue, whether willfully untrue was for 
the jury. 

[4, 5] The rule is that, if in the questions and answers there is any 
ambiguity for which the company is responsible, it is to be resolved against 
the company in determining whether the answers are false. Mackinnon v. 
Fidelity Co., 72 N. J. Law, 29, 60 Atl. 180. Here the question put by the 
company asked the names of attending physicians only. A physician called 
in consultation by the attending physician is not necessarily to be regarded 
as an attending physician, and neither is a chiropractor. And where, as 
here, there is a lack of conclusive and unquestioned proof of the willful 
falsity of a representation, the question is one for the jury. There must 
exist no rational theory upon which the jury might find the truth or good 
faith of the answer of the insured before the court can direct a verdict for 
the company. Henn v. Metropolitan Life Ins. Co., 67 N. J. Law, 310, 51 
poy 689; Duff v. Prudential Insurance Co., 90 N. J. Law, 646, 101 Atl. 

i. 

We are also of the opinion that the direction of the verdict cannot be 
justified because of misrepresentation alleged to have arisen out of the fol- 
lowing question and answer: 


The insured was asked: “Are you now in good health?” He answered: 
“Ye.” 


[6] That question and answer immediately followed the question al-- 
ready considered to which, as we have seen, the insured answered, “Ca- 
tarrh throat and ears, for past two years,” and there is no evidence that 
the insured knew he had, or in fact had, any illness or sickness except as 
thus disclosed. And where, as here, it appears from the questions and 
answers respecting the applicant’s health, construed as a whole, that his 
answers are mere expréssions of opinion or belief, the falsity of one such 
answer will not avoid the policy unless the applicant knew or should have 
known the truth of the matter and answered in bad faith. 

The foregoing conclusions, and the principles upon which they rest, in 
effect dispose of every other reason urged, either at the trial or here, in 
support of the direction of a verdict. 

Since the direction of the verdict cannot be justified, the judgment will 
be reversed, and a venir de vovo awarded. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Swayze, 
Trenchard, Parker, Bergen, Minturn, Kalisch, Black, Katzenbach, Judges 
White, Heppenheimer, Williams, Gardner and Van Buskirk. 





Insurance Law Journal, Vol. 60. [ July, 1922 


WHITE v. WHITE. 
(New York Supreme Court, Special Term, Oneida County. February 
-) 


, 


194 New York Supplement, 114. 


2. INSURANCE — INTEREST OF BENEFICIARY IN POLICY 
HELD NOT VESTED. 


Where an insurance policy provided for payment to insured in case 
he survived the period for payment of premiums, and in case he did not 
to his mother, or to any one whom the insured might designate, the in- 
terest of his mother in the fund was not a vested interest. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE — DEATH OF INSURED BEFORE INDORSE- 
MENT OF CHANGE OF BENEFICIARY ON POLICY DID 
NOT INVALIDATE CHANGE. 

Where insured’s policy reserved to him the right to change benetfi- 
ciary without insurer’s consent, by filing with insurer written notice of 
redesignation, accompanied by the policy for indorsement, such change to 
become effective on such indorsement, and shortly before his death in- 
sured executed redesignation blank, making his wife his beneficiary, 
which blank was immediately mailed to insurer, held the change or 
redesignation was valid, although insured died before indorsement was 
made by insurer in accordance with the redesignation; the indorsement 
being a mere ministerial act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


4. INSURANCE — NEGLECT TO MAKE INDORSEMENT OF 
CHANGE OF BENEFICIARY ON: POLICY NOT AVAILABLE 
BY A BENEFICIARY TO NULLIFY REDESIGNATION OF A 
NEW BENEFICIARY. 

A provision in an insurance policy that a change of beneficiary shall 
take effect on indorsement of the redesignation on the policy is for the 
protection of the company, by which it may be waived, and is not available 
in an action brought by a beneficiary to nullify the act of the insured in 
making a designation of a new beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Suit by Flora E. White against Mamie White, substituted in place 
of the Metropolitan Life Insurance Company. Judgment for defendant. 


Clarence E. Williams, of Utica, for plaintiff. 
W. H. Weller, of Utica, for defendant. 
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WITTY v. NATIONAL COUNCIL OF JUNIOR ORDER UNITED 
AMERICAN MECHANICS, (No. 393.) 


(Supreme Court of North Carolina. May 3, 1922.) 
111 Southeastern Reporter 721, 


INSURANCE—LOCAL COUNCIL THROUGH WHICH FUNERAL 
BENEFIT BUSINESS IS CONDUCTED IS AGENT OF ASSO- 
CIATION. 

A local council, through which a fraternal benefit association conducts 
the business of its funeral benefit department, is the agent of the associa- 
tion and not of the members or their beneficiaries, and payment of assess- 
ments to the local council is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 


Appeal from Superior Court, Guilford County; Long, Judge. 

Action by Minnie Witty against the National Council of the Junior 
Order United American Mechanics. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Douglass & Douglass and Murray Allen, all of Raleigh, for appellant. 
N. L. Eure and R. C. Strudwick, both of Greensboro, for appellee. 


McCALL v. GIRARD LIFE INS. CO. 
(Supreme Court of Pennsylvania. April 10, 1922.) 
117 Atlantic Reporter, 215. 


2. INSURANCE — ADMISSION OF EVIDENCE OF PAYMENTS 
TO BANK FOR A BUILDING ASSOCIATLON HELD PROPER 
TO SHOW PAYMENT TO BANK FOR INSURER MISCRED- 
ITED BY BANK TO ASSOCIATION. 


In an action on life insurance policies, defended on the ground of 
failure to pay premiums, where deceased by agreement with the insurer 
each month paid money to a bank which put it in two accounts, one to 
pay the premiums, and another to pay a building association, in view of a 
contention that the bank made a mistake in putting the entire amount of 
one payment to the building association account, the admission of evidence 
of payments made to the building’ association was proper, since it was 
important to show the full amount of payments on both accounts. 


(For other cases, see Insurance, Dec. Dig. § 654%.) 


3. INSURANCE—LETTER CONTAINING REASON FOR CLAIM 
THAT INSURANCE POLICIES HAD LAPSED HELD COM- 
PETENT. 

In an action on insurance policies, defended on the ground of failure 
to pay premiums, a letter of the insurance company, containing its reason 
for the contention that the policies had lapsed, was competent evidence. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 

3——Vol. LX. 
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Appeal from Court of Common Pleas, Delaware County; Isaac 
Johnson, Judge. 

Action by Alice M. McCall against the Girard Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals Reversed, with 
a new venire. — 


Argued befere Moschzisker, C. J., and Frazer, Walling; Simpson, and 
Sadler, JJ. 


J. Barton Weeks (of Hannum, Chadwick & Weeks) and Arthur L. 
Reeser, both of Chester, and Brown & Williams, of Philadelphia, for ap- 
pellant. 

A. B. Geary (of Geary & Ranklin), of Chester, for appellee. 


Frazer, J. Plaintiff sued to recover the proceeds of two policies of 
insurance on the life of her deceased husband. Both policies, one for $1,000, 
the other for $2,000 were dated February 16, 1917, and were identical in 
form. The insured died January 4, 1918, before the expiration of the first 
year the policies were in force. The sole defense was the failure of the 
insured to pay the premiums in full, whereby the policies lapsed before the 
date of decedent’s death. Plaintiff contended the premiums had, in fact, 
been paid, and the jury returned a verdict in her favor for the amount of 
her claim. Defendant appealed. 

[1] Decedent procured a loan of $3,000 from the Chester Merchants’ 
& Mechanics’ Building & Loan Association and took out the life insurance 
policies in question to further secure the association. Although premiums 
under the terms of the policies were payable annually, in advance, it was 
provided they could, if the insured so desired, be paid quarterly, and, by 
mutual agreement, it was arranged payments should be made monthly to 
the Chester National Bank, in a sum sufficient to cover both the insurance 
premiums, as they became due, and also the installments due the building 
and loan association. The bank, pursuant to this arrangement, received 
payments from time to time and entered them in two separate accounts, 
one showing payments on account of the insurance and the other on the 
building and loan shares. It was undisputed that the amounts necessary to 
be paid on each before the death of decedent to keep the policies in force 
was $76.80, and, according to the memorandum kept by the bank, the total 
payments credited on account of the policies was $66.24. In support of her 
contention that the remainder had been paid, plaintiff relied upon a further 
payment of $37.50 made November 24, 1917, which she contended should 
have been applied partly on account of insurance premium and partly on 
account of dues on the building and loan shares, but which the bank had 
credited entirely on account of the latter. It does not clearly appear from 
the record how or by whom the mistake, if any, was made, whether by de- 
cedent in sending in his payment, or by the officers of the bank who were 
authorized by the insurance company to receive the premiums. If a mistake 
was made by the officers of the bank and the insurance account not properly 
credited, in that case defendant cannot take advantage of the failure of 
its agent to make the proper credits on the insurance account. The ques- 
tions thus presented were necessarily questions of fact for the jury. There 
was, however, no evidence to prove a mistake was made in fact, and the 
trial judge permitted the jury, without evidence, to consider this item in 
determining whether or not the premiums were paid. 

In discussing the case, the trial judge in his charge also permitted the 
jury to infer that “Willard S. McCall,” who was credited in the bank’s 
books with payment of $6.46 for insurance, was the same person as “Clar- 
ence S. McCall,” the deceased, without evidence having been produced by 
plaintiff to show they were one and the same person and that the mistake 
was in the name only. The trial judge concedes there was no evidence 
tending to show the two persons were identical, but permitted the jury 
to say whether this item was a payment on account of decedent’s policy. 
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This was clearly erroneous. The item alone would not have been sufficient 
to make up the alleged deficiency on the two policies, but the sum was 
large enough to have paid the arrearages on one of the policies. There was 
a further contention that defendant failed to give deceased credit for an 
item of $13.44, which amount would have more than made up any remain- 
ing deficiency. The record as to this is so vague we find it impossible to 
determine from an inspection of it what bearing, if any, this evidence 
might have on the clinical disposition of the case. 

The fourth and fifth assignments complain of the admission of 
evidence of payments made to the building association. In view of the 
mutual arrangement for the payment of both insurance premiums and 
building and loan association dues to the bank, whose officer would credit 
such payments to the proper account and in the proper amounts, and, in 
view of the contention that a mistake had been made in the entries, it was 
important to show the full amount of payments on both accounts; conse- 
quently, this evidence was properly admitted. 

[3] The letter referred to in the sixth assignment of error contains 
defendant’s reason for its contention that the policies lapsed, and was 
competent evidence. 

The seventh and ninth assignments of error are sustained, and the 
judgment of the court below is reversed, with a new venire. 


YOUNG v. HIPPLE. 
(Supreme Court of Pennsylvania. April 10, 1922.) 
117 Atlantica Reporter 185. 


1. INSURANCE— BENEFICIARY ADVANCING PREMIUMS AS 
LOAN ENTITLED TO RECOVER, THOUGH WITHOUT IN- 
SURABLE INTEREST. 

If the husband of one named as beneficiary in benefit certificates, in 
paying the premiums, advanced the moneys as a loan to insured, the beneti- 
ciary could recover on the certificates even if she had no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


2, INSURANCE—BURDEN ON HEIRS TO SHOW CIRCUM- 

STANCES EXCLUDING BENEFICIARY. 

In an action between insured’s stepdaughter, named as beneficiary, and 
insured’s heirs, the presumption growing out of the certificates was in 
favor of the beneficiary, and the burden of showing that she was not en- 
titled to recover was on the heirs and was not carried by proving an ab- 
sence of insurable relationship, without also excluding other circumstances 
entitling plaintiff to recovery. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE—STEPCHILD HELD TO HAVE INSURABLE IN- 
TEREST, BY REASON OF FAMILY RELATIONSHIP. 
Assuming that insured’s stepdaughter had no insurable interest in his 

life merely because she was his stepdaughter, she had such interest by rea- 

son of the family relationship where, after his marriage to her mother, 
she lived with him for about 10 years and until she was married, and after 
marriage lived with him for about 2 years, and later, after separation from 
her husband, spent several months of each year at his home and received 
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considerable aid from him, and upon the illness of her mothcr, returned 
to insured’s home, where she remained until her mother’s death, etc. 


(For oher cases, see Insurance, Deg. Dig. § 116[2].) 


7. INSURANCE—INSURED’S WILL ADMISSIBLE TO SHOW 
PARENTAL RELATION NOT SEVERED. 


On the question of a stepdaughter’s insurable interest in her step- 
father’s life, his will referring to the fact that he had transferred policies 
to her, was admissible to show that the relation in loco parentis was not 
sundered by her marriage and removal to the home of her husband, es- 
pecially where insured made her no testamentary gift, and hence could only 
have intended, by the paragraph in question, to show that his relations with 
her remained unchanged. 


(For other cases, see Insurance, Dec. Dig. § 649.) 


8. INSURANCE—MORAL OBLIGATION TO RENDER CARE AND 
ATTENTION CONSTITUTES INSURABLE INTEREST. 
If insured is under a moral obligation to render care and attention to 
the beneficiary in time of need, the beneficiary has an insurable interest 
other than a mere pecuniary one in insured’s life. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from Court of Common Pleas, Philadelphia County; Howard 
A. Davis, Judge. 

Two actions by Harriet F. Young against Henry Hipple, executor of 
George A. Brown, and against Henry Hipple, executor of George A. 
Brown and others. From adverse judgments, plaintiff appeals. Reversed, 
and judgment entered for plaintiff non obstante veredicto. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kep- 
hart, Sadler and Schaffer, JJ. 


Robert T. McCracken and Roberts, Montgomery & McKeehan, all of 
Philadelphia, for appellant. 
George J. Edwards, Jr., of Philadelphia, for appellees. 


WEATHERS v. SOVEREIGN CAMP, W. O. W. (No. 10843.) 
(Supreme Court of South Carolina. Feb. 29, i922.) 


11Z Southeastern Reporter, 44. 


1, INSURANCE -- BENEFIT SOCIETY COULD NOT TAKE AD- 
VANTAGE OF LOCAL CLERK’S STATEMENT THAT MEM- 
BER WAS REINSTATED WITHOUT REQUIRING COMPLI- 
ANCE WITH LAWS. 

Under Civ. Code 1912, §§ 2755, 2770, the clerk of a local camp of a 
fraternal benefit society was its representative or agent in collecting and 
transmitting dues, and it could not profit by his wrongful notice to a 
member, upon payment of dues by the member with the indication of a 
desire to be reinstated, that he had been reinstated, without calling his at- 
tention to the requirements of the laws for a certificate and warranty of 
good health, as the omission to call his attention thereto, if intentional was 
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a fraud on his rights, and, if merely a mistake, the society could not profit 
by his error. 
(For other cases, see Insurance, Dec. Dig. § 763.) 


Cothran, J., dissenting. 


Appeal from Common Pleas Circuit Court of Laurenz County; W 
H. Townsend, Judge. 

Action by D. Y. Weathers against the Sovereign Camp, Woodmen of 
the World. From a judgment on a directed verdict for defendant, plain- 
tiff appeals. Reversed and remanded. 


Richey & Richey and Featherstone & Knight, all of Laurens, for 
appellant. 
Bomar, Osborne & Brown, of Spartanburg, for respondent. 
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FIRE. TORNADO, ETC. 


NORTH BRITISH & MERCANTILE INS. CO. v. 
(No. 1953.) 


(Supreme Court of Arizona. May 2, 1922.) 
206 Pacific Reporter, 171. 


DILLMAN. 


2. INSURANCE — IN ACTION ON FIRE INSURANCE POLICY, 
FINDING OF NO MISREPRESENTATION SUPPORTED BY 
EVIDENCE. 

In an action on a fire policy covering an automobile, held, that the 
evidence supported a finding that the alleged misrepresentations had not 
been established. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 





Appeal from Superior Court, Maricopa County; R. C. Stanford, 
Judge. 
Action by H. F. Dillman against the North British & Mercantile In- 


surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Gandy & Cunningham, of Pheenix, for appellant. 
Weldon J. Bailey, of Phoenix, for appellee. 


FLANIGAN, J. This is an action to recover on a fire insurance policy. 
The complaint alleges the issuance of the policy by the appellant company 
insuring the appellee’s Cole automobile against loss or damage by fire in 
the sum of $2,600, and the occurrence of a fire on November 3, 1920, during 
the life of the policy, by which the car was partially destroyed. The 
company’s answer admitted the execution of the: policy as alleged, but 
averred that it was obtained by plaintiff and delivered to him under and 
because of false representations, in this: 


“That at the time of the issuance of said policy and prior thereto 
said plaintiff represented to this defendant * * * that said automobile 
was unincumbered” 


—when in fact it was at that time incumbered by a chattel mortgage exe- 
cuted by plaintiff to one M. V. Decker in the sum of $550; that plaintiff 
accepted said policy, well knowing the fact to be that it was delivered to 
him on such ‘representations, and— 

“notwithstanding the condition written into and set forth and relied upon 
in said policy by this defendant, to wit, that in said policy of insurance, 
and particularly under the third warranty therein, said policy reads as 
follows: ‘3. The facts with respect to the purchase of the automobile 
described are as follows:’ Inter alia, ‘The automobile described is fully 
paid for by the assured and is not mortgaged or otherwise incumbered, 
except as follows: No exceptions.’ And that said plaintiff, in making 
such answer and warranty: concerning any incumbrance then upon said 
automobile, fraudulently and by misrepresentations permitted and caused 
this defendant to issue its said policy of insurance as in said plaintiff's 
complaint sued upon, and that thereafter said plaintiff accepted said policy 
of insurance, then and there well knowing that said policy was fraudu- 
lently obtained, and expressly excluded the North British & Mercantile 
Insurance Company from payment of money in case of loss, or from lia- 
bility under and by reason of said policy * * * if the subject of the 
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insurance, to wit: the automobile described in plaintiff's complaint and in 
said policy of insurance, should be or become incumbered by any lien or 
mortgage, except as was stated in warranty No. 3, or otherwise indorsed on 
said policy.” 

The cause was tried to the court, without a jury. Judgment was 
entered for appellee without written findings of fact. 

On this appeal no question is made as to the insurable interest of the 
plaintiff, or the amount of the judgment, if it was properly entered at all. 
Upon the issues made as to the alleged false and fraudulent representa- 
tions, or the making of any representation whatever, or fraudulent accep- 
tance of the policy, the testimony was in direct coriflict. 

The agent of the company. Mr. Scott, testified that he obtained the 
statement incorporated in the policy, concerning the freedom of the property 
from incumbrance, by personal interview of plaintiff, which datum he put 
down on an unnumbered copy of a “daily report sheet.” On the other 
hand, plaintiff testified that, some time prior to July 23, 1920, he received 
a letter from Mr. Scott that a policy of insurance plaintiff then had on 
the car would expire on that date. In response to that letter he called 
Mr. Scott on the phone and told him to come up and get the policy and 
renew it. Scott, accordingly, came to the office and got the policy and 
took it away with him, and thereafter the new policy was delivered to 
plaintiff. Plaintiff did not read the policy when he received it, but after 
looking at its outside page or cover put it in the drawer of his desk; that 
he never talked with Scott at any other time about the insurance of the 
car, and was at no time asked any questions concerning any incumbrance 
on the property. The old policy did not show the car to be actually in- 
cumbered, but recited that it was “purchased under contract.” 

[1, 2] Under familiar principles, we are bound to assume that the 
court believed that the charges of misrepresentation and fraud had not 
been established. The testimony amply supports such a finding. Notwith- 
standing the somewhat wide range of the discussion in the briefs, this is 
the only phase of the case to which we need direct our attention. 

The judgment, being supported by the evidence, must therefore be 
affirmed. 

Ross, C. J., and McAlister, J., concur. 


UNION MARINE INS. CO. v. HIGH. (No. 295.) 
(Supreme Court of Arkansas. April 10, 1922.) 
239 Southwestern Reporter, 741. 





INSURANCE — FORFEITURE OF POLICY FOR BREACH OF 
PROMISSORY WARRANTY TO CARRY EXTINGUISHER ON 
AUTOMOBILE. 

Where an insurance policy, in consideration of a reduction in the 
premium, made it a condition of the policy that a fire extinguisher would 
be kept on the automobile insured, and a fire destroyed the automobile 
when no extinguisher was on it, due to extinguisher having been ex- 
hausted at a previous fire, and the insured had been unable to get it re- 
charged, there was a breach of a promissory warrant which avoided the 
policy, although there was evidence that the loss would have occurred had 
the extinguisher been on the car. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 
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Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 
Action by R. J. High against the Union Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and cause dis- 
missed. 






McMillen & Scott, of Little Rock, for appellant. 
Chas. A. Walls, of Lonoke, and Melbourne M. Martin, of Little Rock, 
for appellee. 


SmirH, J. This is a suit on a fire insurance policy covering an auto- 
mobile and containing the following recital: 


“In consideration of the reduction in premium granted under this 
policy, it is made a condition thereof that the insured will at all times 
during the life of this policy carry on the automobile insured, in a readily 
accessible place, at least one fire extinguisher known as Pyrene approved 
by the Underwriters’ Laboratories of the National Board of Fire Under- 
writers, and bearing their label; and that the insured will use due diligence 
to maintain the said fire extinguisher in full and complete working order 
during the life of this policy.” 


The owner of the car equipped it with an extinguisher, which he 
exhausted in extinguishing a fire in his car on or about December 21st. 
Later, on the Ist or the 4th of January, the car again caught fire, and on 
this occasion was destroyed. At that time there was no extinguisher in 
the car, which failure the owner explained by saying that he had tried to 
have the extinguisher recharged at his home (Lonoke), but there was no 
one there to do the work. Someone told him to bring or send the car to 
Little Rock and have the extinguisher recharged, but he had no way to 
bring or send it to Little Rock after his first fire. He also testified that the 
fire was of such a character that it could not have been extinguished even 
if he had had an extinguisher. 

An instruction was given which told the jury that, if the extinguisher 
had been provided and exhausted in extinguishing a fire, and that the owner 
had thereafter “exhausted everv effort to have it refilled and could not by 
said efforts have said extinguisher ready to use at the time of the fire,” to 
find for the owner, although there was no extinguisher on the car when 
the fire occurred. 

Another instruction told the jury that, if “the fire which destroyed 
the car was beyond control of the party when it was discovered, and that 
the fire extinguisher could not have extinguished the flame had it been 
attached to the car at the time the fire was discovered, and that the fire 
could not have been put out and the car saved by the use of the extin- 
guisher, had it been attached to the car,” to find for the plaintiff, if the 
i” = found that every effort had been made to have the extinguisher 
re ; \ 

There was a verdict and. judgment for the plaintiff, and the insurance 
company has appealed. 

It is insisted that there was a substantial compliance with the provi- 
sion of the policy set out above requiring that a fire extinguisher be 
carried on the car, and that the instructions set out above properly sub- 
mitted to the jury the question of substantial compliance. We do not 
think so. In our opinion no case was made for the jury, and the verdict 
should have been directed in favor of the insurance company. 

It does not appear what use the owner had made of the car between 
the date of the first fire and that of the second. But he had completed the 
journey during which the first fire occurred. He had taken the car home, 
and an interval of from 10 days to 2 weeks intervened after he had 
exhausted his extinguisher by use in extinguishing a fire before the second 
fire occurred. His use of the car after the first fire was purely voluntary 
and in violation of the requirement that it should be equipped with an 
extinguisher. 


In the case of Mechanics’ Insurance Co. v. Thompson, 57 Ark. 279, 
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21 S. W. 468, the policy sued on made the application for insurance a part 
thereof, and a warranty and the following question and answer appear in 
the application: “Will you agree as a condition of this insurance to 
keep in the same room, and within 10 feet of the gin stand, one barrel full 
of water and two buckets?” Answer: “Yes.” Construing this question 
and answer, Judge Battle, for the court, there said: 

“The object of the second agreement or warranty is apparent. The 
barrel of water and two buckets were evidently required to be kept within 
10 feet of the gin stand for the purpose of being promptly used in extin- 
guishing any fire that might originate in or at the gin stand. The terms 
of the agreement necessarily imply that the water and buckets should have 
been at all times readily accessible. Its purpose could not have been sub- 
served in any other manner. The barrel within 10 feet of the gin stand 
was not readily accessible. It was not known where the buckets were on 
the night of the fire. The assured therefore failed to perform the second 
agreement.” 

For the failure to keep this promissory warranty the judgment against 
the insurance company was reversed. 

- At section 316 of the article on Fire Insurance in 26 C. J., p. 248, it is 
said: 

“In the absence of a stipulation in the policy, the fact that there was 
not a constant and ever ready water supply and appliances for the extin- 
guishment of fires will not relieve insurer from liability; and a stipulation 
to maintain such equipment during the life of the policy cannot be implied 
from the fact that it is described as a part of the property insured. But 
if it is provided that the premises shall be so equipped, a failure to comply 
with the provision will avoid the policy. Such provisions, if inserted in 
the policy or properly referred to therein, are generally regarded as promis- 
sory warranties. But a statement as to fire appliances not clearly made a 
warranty is a representation only, and is governed by the principles relating 
to representations generally.” 

See cases cited in note to the text quoted, and see, also, 2 Clement on 
Fire Ins. p. 62; 3 Joyce on Fire Ins. § 1970; 1 May on Fire Ins. § 157; 
Southern Ins. Co. v. ‘White, 58 Ark. 277, 24 S. W. 425. 

It having been agreed, in consideration of a reduced premium, that a 
fire extinguisher should be carried on the car, this agreement became a 
promissory warranty, and it was breached when a voluntary use of the 
car was made without that equipment. 

Nor is it important that the fire might not have been extinguished had 
the extinguisher been provided. There is no question in this case of the 
sufficiency of the extinguisher, as there was no extinguisher of any kind 
on the car when it burned. The insurance company had contracted for a 
certain protection, to which it was entitled, whether efficacious under all 
conditions or not. The failure to furnish this protection was a breach of 
the warranty and avoided the contract. 

The judgment will therefore be reversed, and the cause dismissed. 


SOLOMON v. COMMONWEALTH INS. CO. 
(Superior Court of Delaware. New Castle. Feb. 3, 1922.) 
117 Atlantic Reporter, 126. 
1. INSURANCE — REQUIREMENTS CAPABLE OF BEING 


WAIVED IN ACTION ON POLICY CAN BE WAIVED IN AC- 
TION ON ADJUSTMENT AGREEMENTS. 


Requirements contained in a policy of insurance, such as furnishing 
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proofs of loss, which may be waived when the suit is on the policy, may 
be waived when the suit is on an agreement to adjust loss. 


(For other cases, see Insurance, Dec. Dig. § 555.) 


2. INSURANCE — AGENCY OF ADJUSTER TO ACT FOR IN- 
SURER MUST BE PROVED BY PARTY RELYING ON IT. 
The agency of an adjuster to adjust a loss must be proved by the 

party relying on it. 

(For other cases, see Insurance, Dec. Dig. § 646[10].) 


3. INSURANCE—ADJUSTMENT OF LOSS DOES NOT HAVE TO 
BE IN WRITING OR INDORSED ON THE POLICY TO BE 
BINDING, 


An agreement between an insured person and an adjuster of an in- 
surance company respecting the amount payable for a loss does not have 
to be indorsed on the policy or be in writing to be binding. 


(For other cases, see Insurance, Dec. Dig. § 565.) 


4. INSURANCE—FINAL AGREEMENT OF ADJUSTER AND IN- 
SURED CONCERNING LOSS, HELD BINDING. 


When an insurance adjuster is employed and directed by an insurer 
to adjust a loss in a particular case, and agrees with the insured on the 
sound value of property destroyed, the monetary loss of the insured and 
the pecuniary liability of the insurer, and definitely agrees with the in- 
sured on a compromise settlement of his claim at a certain sum. owing 
from the insurer to the insured, and nothing further is to be done, ex- 
cept payment of the sum agreed upon, the adjustment is final and binding 
on the insurer, in the absence of fraud or mistake. 


(For other cases, see Insurance, Dec. Dig. § 566.) 


Action by More Solomon, trading as the Champion Auto Company, 
against the Commonwealth Insurance Company. Verdict for plaintiff. 


Pennewill, C. J., and Richards and Rodney, JJ., sitting. 


Daniel O. Hastings and Clarence A. Southerland, both of Wilming- 
ton, for plaintiff. 

Andrew C. Gray (of Ward, Gray & Neary), of Wilmington, for de- 
fendant. 


It is alleged in plaintiff’s declaration that certain goods, chattels and 
fixtures of the plaintiff were insured by the defendant under two policies 
of insurance against loss or destruction by fire; that on or about February 
19, 1921, the said goods and chattels were destroyed by fire; that the 
plaintiff thereafter made claim under said policies of insurance against 
the said defendant, for the payment of the sum of $9,700, said sum being 
the amount of the loss sustained by the plaintiff and due to him under said 
policies of insurance, and that the defendant denied its liability to pay 
said sum. That thereafter, on or about March 15, 1921, the defendant, 
in consideration that the plaintiff would abandon a portion of the said 
claim and release the defendant of all liability on said contracts or poli- 
cies of insurance, promised to pay to the plaintiff within 60 days from 
the date of said fire the sum f $6,836.64 in full settlement of said claim. 
The said insurance policies are in evidence, but this action is brought, not 
on the policies, but on an agreement alleged to have been made by the 
defendant company with the plaintiff to pay the plaintiff a certain sum 
of money in compromise settlement of plaintiff's claim. 


It is not disputed that the defendant company issued to the plaintiff 





Fire, &c. | Solomon v. Commonwealth Ins. Co. 43 


two policies of insurance, the one covering stock in a garage and fixtures, 
and the other an automobile and truck; that the aggregate insurance in 
both policies was the sum of $9,700, and that practically all the property 
insured was destroyed by a fire that occurred very soon after the policies 
were issued; that after the fire the company employed a general adjust- 
ment bureau to adjust the loss of the insured, and that the bureau sent an 
agent or representative to the scene of the fire to adjust said loss. 

It is contended by the plaintiff that the contract or agreement on 
which the suit is brought was made with the plaintiff through an agent 
of an insurance adjustment bureau which was employed by the defendant 
to adjust the loss of the plaintiff growing out of the fire, and that said 
agent had all the power in the premises that the bureau possessed. 

It is also contended by the plaintiff that the adjuster employed by the 
defendant and directed to adjust the plaintiff's: loss had authority, as the 
representative of the defendant, to agree with the plaintiff on the sound 
value of the property destroyed, the amount of plaintiff's monetary loss, 
the pecuniary liability of the defendant, and the amount owing from the 
defendant to the plaintiff in settlement of his claim, which agreement was 
binding on the defendant, and which amount it was bound to pay. Such 
are the principal contentions of the plaintiff. 

The defendant admits that its adjuster was authorized to agree with 
plaintiff on the sound value of the property destroyed and the plaintiff's 
monetary loss, but denies that he had any authoritv to bind the defendant 
to pay any particular sum in settlement of the plaintiff's loss. And the 
defendant denies that the adjuster undertook to so bind the defendant, 
contending that all he did was to agree with the plaintiff respecting the 
sound value of the property and his monetary loss in confermity with the 
requirement of the policies in that behalf. 


The defendant further claims that the adjuster could not make such 
an agreement as the plaintiff claims was made, because he did not have 
the power to waive certain provisions of the policies or fereclose the de- 
fendant of certain rights it had under the policies, viz. among other 
things, to have the loss adjusted in accordance with the terms of the poli- 
cies, to have the plaintiff respond to notice from the defendant to furnish, 
under oath, information that might be desired by the defendant after the 
fire; nor could any one be deemed the agent of the company in any mat- 
ter relating to the insurance, unless duly authorized in writing. 


PENNEWILL, C. J., after stating the facts and contentions as above, 
charging the jury: 

[1] It has been held by the courts of this state that certain require- 
ments contained in a policy of insurance may be waived, even when the 
suit is on the policy, for example, the furnishing of proofs of loss, and 
if certain provisions may be waived when the suit is on the policy, we 
fail to see why they may not be waived or disregarded if the suit is on a 
new agreement. They do not seem to us to be as material in the latter as 
in the former case, 

/ There are two principal questions that the jury must decide, under the 
evidence, and the law as the court shall declare it. 

(1) Did the adjuster, who was authorized and directed to adjust the 
plaintiff’s loss, have power to make a contract or agreement with the plain- 
tiff fixing the amount owing from the défendant to the plaintiff in com- 
promise settlement of plaintiff’s claim? 

(2) If the jury find that the adjuster had such power, then they must 
determine whether such an agreement was actually and finally made. 

The defendant claims, not only that the testimony fails to show that the 
agreement as alleged by the plaintiff was made, but that it shows it was 
not made, and in support of this contention relies, among other things, on 
the testimony of the adjuster, and on the fact that proofs of loss were 
made out for the plaintiff, by his own adjuster, and sent to the defendant. 
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some time after the making of the alleged agreement, which shows that no 
final settlement or agreement had then been made between the plaintiff 
and defendant. This, we may say, is, if proved, a circumstance that the 
jury should consider in determining whether such an agreement as is relied 
on by the plaintiff had been actually made. 

[2] On the question of an adjuster’s power, under his authority to 
adjust a loss, we will say that agency cannot be presumed; it must always 
be proved by the party relying on it, but it may be proved in various ways. 
The power of an admitted agent to do a particular thing may, in some 
cases, be shown by the nature of the business in which he is admittedly 
engaged. An insurance adjuster employed by an insurance company to 
adjust a particular loss has certain powers in connection with that business 
which seem to be reasonably well defined in many adjudicated cases. 


In the case of Illinois Mutual Fire Insurance Co, v. Archdeacon et al., 
82 Ill. 236, 25 Am. Rep. 313, the court said: 

“Where a loss has occurred, and the insured and the company meet 
and settle, and agree upon the amount of the loss, which is then indorsed 
on the policy, the very nature of the transaction would seem to imply that 
the adjustment should be final And binding, unless fraud or mistake has 
occurred.” 


The amount of the loss in that case was indorsed upon the policy by 
the adjuster. 


The court further said, in referring to the case of Insurance Co. v. 
Chesnut, 50 Ill. 112, 99 Am. Dec. 492: 


“The only difference between the case cited and this one is: In the 
former a promise to pay the loss as adjusted was proven, while here none 
was shown; but that cannot affect the principle involved, as the law will 
imply a promise to pay.” 


[3] In that case the amount of the loss was in writing, and indorsed 
on the policy by the adjuster; but we think it is not essential that the 
agreement be indorsed on the policy or that it be in writing. It is essen- 
tial, however, that there shall be a clear and binding agreement between 
the insurer and insured. 

[4] As a result of an examination of the authorities on the subject, 
we take this to be the law: When an insurance adjuster is employed and 
directed by the insurer to adjust a loss in a particular case, and in the 
performance of that duty agrees with the insured on the sound value of 
the property destroyed, the monetary loss of the insured and the pecuniary 
liability of the insurer, and also definitely and finally agrees with the in- 
sured on a compromise settlement of his claim at a certain sum owing 
from the insurer to the insured, and nothing further remains to be done by 
the insured, and nothing further is to be done on the part of .the company 
except to pay over the balance which has been agreed upon, the adjustment 
is final and binding on the insurer, unless fraud or mistake has occurred. 
And so we say, if you believe from the preponderance of the testimony 
that the defendant, acting through its own adjuster, who was authorized 
and directed by the defendant to adjust the plaintiff’s loss, agreed with the 
plaintiff on the sound value of the property destroyed, the plaintiff’s mone- 
tary loss and defendant’s pecuniary liability, and also definitely and finally 
agreed with the plaintiff on a certain sum owing from the defendant to the 
plaintiff in compromise settlement of plaintiff’s claim, the defendant is 
bound to pay such sum, if there is no fraud or mistake shown, and nothing 
remains to be done by the parties except the payment and acceptance of 
the amount agreed upon. 

But if you are not satisfied from the testimony that the adjuster who 
made the alleged agreement with the plaintiff was the agent of the de- 
fendant in the transaction, and authorized to make the alleged agreement in 
behalf of the defendant, or if you are not satisfied that the alleged agree- 
ment was a definite and final agreement between the plaintiff and defend- 
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ant on a‘ certain sum owing from the defendant to the plaintiff in com- 
promise settlement of plaintiff’s claim, your verdict should be for the 
defendant. 

If your verdict shall be for the plaintiff, it should be for such sum 
as you believe from the testimony he is entitled to receive under the alleged 
agreement, together with interest from such date as the testimony shows 
it should be computed. 

Verdict for plaintiff. 


MURPHY HARDWARE CO. v. RHODE ISLAND INS. CO. 


RHODE ISLAND INS. CO. v. MURPHY HARDWARE CO. 
(Nos. 2813, 2834.) 


(Supreme Court of Georgia. April 14, 1922.) 
111 Southeastern Reporter, 808. 


(Syllabus by the Court.) 
INSURANCE—PETITION ON CONTRACT TO'KEEP PROPERTY 
INSURED BY RENEWALS HELD INSUFFICIENT. 


The court erred in overruling the general demurrer to the. petition in 
this case. This ruling is substantially controlled by that made in the fol- 
lowing cases: Croghan v. New York Underwriters Agency, 53 Ga. 109; 
Remspeck v. Pattillo, 104 Ga. 772, 30 S. E. 962, 42 L. R. A. 197, 69 Am. 
St. Rep. 197; Phoenix Insurance Co. v. Hamilton, 110 Ga. 14, 35 S. E. 
305; Athens Mutual Insurance Co. v. Evans, 132 Ga. 703, 64 S. E. 993; 
Manis v. Pruden, 145 Ga. 239, 88 S. E. 967. This ruling disposes of the 
entire case, and it is unnecessary to pass upon the questions made in the 
main bill of exceptions. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Error from Superior Court, Colquit County; W. E. Tuomas, Judge. 

Action by the ‘Murphy Hardware Company against the Rhode Island 
Insurance Company. Judgment of nonsuit. Plaintiff brings error, and 
defendant brings a cross-bill of exceptions. Judgment reversed on the 
cross-bill, and writ of error on the main bill dismissed. 

Murphy Hardware Company filed a petition against Rhode Island Insur- - 
ance Company, praying for specific performance of a contract to insure 
against the loss by fire of a number of bales of cotton stored in a ware- 
house, and for a judgment in the amount of the value of the cotton so 
destroyed. The petition as amended alleges, in substance, that the insur- 
ance company issued a policy insuring the plaintiff’s cotton in the sum of 
$5,000, from 12 o’clock noon August 15, 1918, to the same hour on February 
15, 1919; that the agent of the insurance company at the time further agreed 
with plaintiff that on or before the expiration of this policy he would renew 
the insurance on said cotton from time to time in like amounts for periods 
of 90 days until such time as petitioner should instruct the defendant to 
cancel the same, and that the premium thereafter would be paid when 
required by the said agent, according to the custom and usage at Moultrie, 
Ga., where such agent was doing business and representing said insurance 
company, until the petitioner had disposed of the cotton, and that defendant 
would issue said insurance on the same form of policy as the one then 
being issued; that in compliance with the terms of said oral contract the 
defendant did, on the 15th of February, 1919, renew the insurance by issu- 
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ing to the petitioner its policy of insurance in the precise language and 
form as the previous policy, expiring on the 15th day of May, 1919, and 
that thereafter, on the 15th day of May, the defendant, through its agent 
at Moultrie again renewed its policy covering said cotton in the same 
language and form as employed in the previous policies, which said last 
policy expired on the 15th day of August, 1919; that the premiums on all 
of said policies were duly paid by the insured, and the renewed policies 
were issued to the petitioner in compliance with the verbal contracts previ- 
ously made by said agent of the insurance company to keep the property 
of the petitioner insured until notified to cancel the policies; that on the 
15th day of October, 1919, the said cotton was destroyed by fire while 
stored in the warehouse at Coolidge, Ga., as aforesaid; that on the next 
day, October 16, 1919, after the property insured thereby had been de- 
stroyed by fire,’ petitioner notified Dupre-Moore Company, agent for the 
defendant insurance company at Moultrie, that the said cotton had been 
destroyed, and was in turn then notified by the said agent that the policy 
of insurance had not been renewed, and that the company was not liable 
for any insurance on the property destroyed; that this was the first knowl- 
edge petitioner had of the failure to renew the policy; that petitioner then 
tendered to the agent of the company the full amount of the premium due 
for the renewal of the policy for a period of 90 days from August 15, 
1919, which tender the defendant refused. Petitioner stated to defendant’s 
agent that it was prepared, ready, willing, and able to pay the amount of 
the premium for the policy at said time; but the defendant refused to 
accept the same, on the ground that the company’s liability terminated on 
August 15, 1919. Petitioner alleges that it has performed all the condi- 
tions imposed upon it by the terms of the policy issued to it and by the 
terms of the policy which the defendant agreed to issue and rewrite, and 
imposed upon it by law; that the property, at the time of its destruction 
by fire was insurable, and the risk had not been increased; that the agree- 
ment entered into by the agent of the defendant insurance company with 
plaintiff was in no way antagonistic to or inconsistent with the duty of 
said agent to the defendant company, and not contrary to public policy on 
the ground of dual agency; that the general custom of such business in 
Moultrie was, that, on short-time policies of the character herein men- 
tioned, agents of insurance companies would enter into oral agreements 
with insurers to renew and reissue policies on the expiration of same, 
conditioned upon the insurability of the property, until notified not to so 
renew or that the property had been sold, 

The defendant denied every allegation of the plaintiff’s petition, except 
that it was a foreign corporation having an office and doing business in 
the city of Moultrie, and also interposed a general demurrer to the peti- 
tion. The general demurrer was overruled, and the defendant excepted. 
The case proceeded to trial, and the plaintiff introduced evidence tending 
to prove the allegations of its petition, whereupon the defendant moved 
for a nonsuit, which was granted. The plaintiff excepted. 


Hill & Gibson, of Moultrie, for plaintiff in error. 
Shipp & Kline, of Moultrie, and Bryan & Middlebrooks, of Atlanta, 
for defendant in error. 


Grtsert, J. Judgment on cross-bill of exceptions reversed. Writ of 
error on main bill of exceptions dismissed. 
All the Justices concur. 
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SWEANEY & SMITH CO. er at. v. ST. PAUL FIRE & MARINE 
INS. CO. OF ST. PAUL, MINN. (No. 3503.) 


(Supreme Court of Idaho. March 30, 1922.) 
206 Pacific Reporter, 178. 


8. INSURANCE—AMBIGUOUS CLAUSE GIVEN CONSTRUCTION 

MOST FAVORABLE TO INSURED. 

Where a clause in an insurance policy is susceptible of more than one 
construction, the construction most favorable te the insured should be 
adopted. Contracts of insurance are to be considered in view of their 
general objects, rather than on the basis of a strict technical interpreta- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


9. INSURANCE — EVIDENCE HELD TO SHOW EXERCISE OF 
REASONABLE CARE AND DILIGENCE TO COMPLY WITH 
WATCHMAN CLAUSE OF FIRE POLICY; FAILURE TO 
STRICTLY COMPLY WITH WATCHMAN CLAUSE OF FIRE 
POLICY DOES NOT PRECLUDE RECOVERY UNLESS IT 
OCCASIONED THE LOSS. 


Held, in the instant case, that it appears ftom, the evidence that re- 
spondents exercised reasonable care and diligence in complying with the 
watchman clause of their insurance policies; and, in the absence of proof 
that their failure to comply strictly with the provisions thereof occasioned 
the loss, they are entitled to the protection of said peclicies. 

(For other cases, see Insurance, Dec. Dig. §§ 334[2], 665[3].) 


10. INSURANCE — INSURANCE ADJUSTER’'S THOROUGH IN- 
VESTIGATION OF LOSS AND OFFER TO SETTLE HELD 
TO WAIVE PROOF OF LOSS. 

Where after loss by fire the adjuster. for the insurance companies in- 
volved made a thorough inv estigation of the loss, and offered to settle 
upon the basis of 50 per cent. of the face 6f the policies, this constituted 
a waiver of proof of loss by a duly authorized agent of the companies, 
and an acknwledgment of their liability, which justified the insured in 
believing that no formal proof of loss would be necessary. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal’ from District Court, Washington County; Ed. L. Bryan, 
Judge. 

Action by the Sweaney & Smith Company, a corporation, and another 
against the St. Paul Fire & Marine Insurance Company of St. Paul, 
Minn., a corporation. Judgment for plaintiffs, and defendant appeals. 
Affirmed.. 


Karl Paine, of Boise, and Geo. Donart, of Weiser, fer appellant. 
Ed. R. Coulter and Frank D. Ryan, both of Weiser, and L. L. Burten- 
shaw, of Council, for respondents. 


Bunce, J. This action was brought by respondents to recover from 
appellant the sum of $4,000 upon a fire insurance policy in that amount, 
covering a flour mill at Midvale, owned by respondent Sweaney & Smith 
Company, upon which respondent the Weiser Loan & Trust Company held 
a mortgage. 
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It appears that respondents are both domestic corporations, and that 
appellant is a Minnesota corporation, which has complied with the require- 
ments of the law of this state relating to foreign corporations. The mill, 
consisting of three buildings of the alleged value of $8,000, and of ma- 
chinery, furniture, and fixtures of the alleged value of $12,000, and insured 
in the total amount of $12,000, of which $4,000 was carried by appellant, 
$2,000, by the American Central Insurance Company, $1,000 by the Hart- 
tord Insurance Company, and $5,000 by the Reliance Insurance Company 
of Philadelphia, was destroyed by fire on the night of June 8, 1918. Several 
days after the fire, one Hall, adjuster for the insurance companies, arrived 
at Midvale, where he saw Mr. Smith, president of Sweaney & Smith 
Company, and spent two or three days estimating the loss and going over 
the books showing the contents of the mill and materials used in its con- 
struction, after which he made a detailed statement and estimate of the 
loss. About three weeks later he returned to Midvale, and offered to settle 
with respondents on the basis of 50 per cent of the face of the policies, 
stating he would not pay more “because of the watchman clause,” which 
was embraced in a “rider” attached to the policies after their issuance and 
delivery to respondents, providing as follows: 

“It being warranted by the assured that whenever the mill described 
by this policy is idle or not in operation for any cause whatever, competent 
watchmen shall be employed and due diligence used to keep a continuous 
watch, both day and night, in and immediately about said parts of the mill. 
If the above mill is idle or not in operation for more than sixty days, 
this policy shall be void. * * *” 


The evidence shows that Smith was in charge of a store at Midvale, 
situated about 600 or 700 feet from: the mill; that after the watchman 
clause was attached to the policies, he employed an extra man at the store 
so that he could devote time to watching the mill during the day; that he 
could at all times observe the mill from the store, and visited the mill five 
or six times daily, spending considerable time there; that Smith employed 
one Nelson as night watchman, and that the latter was in the mill, perform- 
ing his duties as watchman, when the fire began, The exact cause of the 
fire is not disclosed in the record, the only explanation being that an engine 
was going back and forth close to the mill just prior to the fire. 

For the purposes of the trial, this action was consolidated with an 
action against each of the other insurance companies. The jury found in 
favor of respondents, and rendered a separate verdict, and a separate 
judgment was entered against each of the companies, all of which have 
appealed. 


This cause was tried on March 28 and 29, 1919. Judgment was filed 
and entered April 7, 1919. Notice of appeal was served and filed May 9, 
1919. The order for the reporter’s transcript is dated May 20, 1919, and 
filed May 21, 1919. The precipe filed with the clerk of the district court 
is dated May 21, 1919. On February 12, 1920, and after the completion 
of the transcript on appeal, counsel for the respective parties entered into 
the following stipulation, pursuant to which the court on the same day 
settled the reporter’s transcript: 


“It is hereby stipulated and agreed by and between the attorneys for 
the respective parties in the above-entitled cause that the judgment of the 
above-entitled court that the judge of the above-entitled court may without 
notice to either party make an order settling the reporter’s transcript of 
the evidence and proceedings had in the above entitled cause, no error 
appearing therein that either party cares to suggest.” 


The completed transcript was filed in this court on February 24, 1920. 
Briefs for the respective parties were thereafter filed. On December 31, 
1921, appellant filed a motion in the district court for an order requiring 
the official reporter to prepare and lodge a supplemental transcript, contain- 
ing the instructions given and refused. On December 31, 1921, the court 
reporter, pursuant to an order of the court, lodged with the clerk a supple- 
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mental transcript, containing the instructions given and refused. On 
January 14, 1922, an amended precipe was served upon the clerk, which 
was in substance the same as the original, except that it directed the clerk 
to prepare as a part of his record the instructions given and refused. On 
January 17, 1922, appellant made a motion for an order that the supple- 
mental transcript be settled, to which respondents served and filed objec- 
tions. The court refused to settle the supplemental transcript further 
than to identify the instructions given and refused as contained therein. 
On February 4, 1922, said supplemental transcript was lodged with the 
clerk of this court. 

It is insisted by respondents that this supplemental transcript cannot 
be filed in or considered by this court, inasmuch as it was not served or 
filed within the time prescribed by the trial judge for the filing of the 
completed transcript, or any extension thereof made under the provisions 

C. S. § 6886, subd. 1, which provides that: 


“Any party desiring to procure a review on appeal to the Supreme 
Court of any ruling of the district court made during the trial, or the 
sufficiency of evidence to sustain the verdict or decision, in an action * * * 
may, in lieu of preparing, serving and procuring the settlement of a bill 
of exceptions * * * procure a transcript of the testimony and proceed- 
ings, including the instructions given or refused, and exceptions thereto, 
on the trial, or such part thereof as may be necessary, in the following 
manner : 


“1. He shall first procure from the district judge an order directing the 
recorder to prepare said transcript or specified portion thereof, which 
order shall limit the time within which the reporter shall complete and 
lodge the same. * * * It shall be the duty of the reporter, upon service 
of said copy of order and receipt of his estimated fees, to forthwith pre- 
pare said transcript and to complete the same and lodge the original and 
copies with the clerk of the district court within the time allowed by said 
order, or within such further time as the district judge may, by order, 
gag; = = 


[1] This supplemental transcript is not subject to review for the 
reason that it was not settled and allowed as provided by C. S. § 6886, and 
was not settled at all by the trial court, nor was it filed in this court within 
the time required by rules 26 or 28 (176 Pac. xix). Rule 26 provided 
that in all cases where an appeal was perfected or writ of error issued 
the transcript of the record must be served upon the adverse party and 
filed in this court within 60 days (now 90 days) thereafter. Rule 28 pro- 
vides that this time may be extended by an order of this court or a 
justice thereof, upon good cause shown. Rule 29 provides that if the 
transcript of the record is not filed within the time prescribed by rules 26 
and 28, the appeal may be dismissed, after 5 days’ notice of the motion to 
dismiss, accompanied by copies of all moving papers, served upon the 
adverse party. While a compliance with rules 26 and 28 is not neces- 
sarily jurisdictional, there is no sufficient showing of diligence in this case 
which would justify this court in permitting the filing of the supplemental 
transcript. Moreover, there is no such thing known to the appellate prac- 
tice of this court as a supplemental reporter’s transcript such as is sought 
to be filed in this case. 

[2] Neither can this transcript be used in reference to the question 
of diminution of the original record, for the reason that the stipulation 
by the parties that the judge might settle the transcript, “no error appear- 
ing therein that either party cares to suggest,” constituted a joinder in 
error, and an admission that the transcript when so settled should be a 
true and correct record for the purposes of this appeal. Neither party 
was thereafter in a position to suggest a diminution of the record so far 
as the joinder in error extended. A.C. J. Appeal and Error, § 2243, p. 496. 

Appellant makes 18 assignments of error. Assignments 2 to 15, inclus- 
ive, are predicated upon the action of the court in giving and refusing to 
give certain instructions. 


Vol. LX, 
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[3] These instructions are not contained in the reporter’s transcript or 
in a bill of exceptions settled and allowed. While certain purported instruc- 
tions appear in the clerk’s transcript, they are not there pursuant to the 
precipe, which does not call for the instructions given and refused, nor 
are they certified to by the clerk as being the instructions given and refused 
upon the trial. 

C. S. § 6886, provides that the instructions given or refused and the 
exceptions thereto taken on the trial must be included in the reporter’s 
transcript and settled as therein provided, in order to be considered on 
appeal. C. S. § 7163, makes a part of the record on appeal “all papers, 
records and files designated in the precipe filed by appellant with the clerk 
of the district court.” 


In Minneapolis Threshing Machine Co. v. Peterson, 31 Idaho, 745, 176 
Pac. 99, this court held that: 

“Unless the alleged errors of the court in giving and refusing instruc- 
tions to the jury are presented by the reporter’s transcript, they can only 
be reviewed when saved by a bill of exceptions.” 


See, also, Crowley v. Croesus Gold, etc., Min. Co., 12 Idaho, 530, 86 
Pac. 536. 

In Stringer v. Redfield, 34 Idaho —, 201 Pac. 714, decided since the 
amendment of section 7163, supra, in 1919 (sess. Laws 1919, c. 143, p. 437), 
it is said: 

“Where the record on appeal contains no reporter’s transcript, and no 
bill of exceptions containing the instructions to the jury given and refused, 
and the clerk’s transcript contains what purports to be the instructions 
given and refused, which are not included therein in response to the pre- 
cipe filed by appellant with the clerk and are not included in the clerk’s 
certificate of the transcript, such instructions cannot be reviewed on appeal 
from the judgment.” 


In Marnella v. Froman, 34 Idaho —, 204 Pac. 202, construing C. S. 
§ 7163, as amended, this court held that: 


“When instructions given and refused are filed with the clerk, and 
included in the clerk’s transcript, in obedience to the precipe, and duiy 
certified by the clerk, they are subject to review on appeal.” 


From a consideration of sections 6886 and 7163, supra, and the cases 
mentioned, it becomes apparent that instructions given and refused, which 
are included in the clerk’s transcript not in obedience to the precipe, and 
are not certified by the clerk, cannot be regarded as a part of the record 
on appeal, and are not subject to review. 

[4] C. S. § 7163, provides that on appeal from a final judgment the 
appellant must furnish the court with a copy of the notice of appeal, 
judgment roll, and of any bill of exceptions or reporter’s transcript pre- 
pared and settled as prescribed in section 6886, upon which the appellant 
relies, and of all papers, records, and files designated in the precipe filed 
by appellant with the clerk of the district court. C. S. § 7166, provides 
that the appellant, within 5 days from the filing of the notice of appeal, 
shall file with the clerk a precipe for a transcript, designating therein the 
papers or files which he desires to be made a part of the clerk’s transcript 
on appeal. 

[5, 6] In Bohannon Dredging Co. v. England, 30 Idaho, 721. 168 Pac. 
12, and Clear Lake P. & I. Co. v. Chriswell, 31 Idaho, 339, 173 Pac. 326, 
this court held that this direction of the statute requiring the filing of a 
precipe is directory and not mandatory. It would seem to follow that 
if no precipe he filed and the clerk below without a precipe prepares 
and certifies to this court the record to be used on appeal from a final 
judgment, the same is subject to review. However, the statute does not 
make papers, records, and files in the office of the clerk below a part of 
the official record on appeal, unless specified by the precipe of appellant. 
If the precipe actually filed fails to designate such papers, records, and 
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files, or if no precipe be filed, then the official record in this court con- 
sists only of the judgment roll and any bill of exceptions filed in the case. 
Therefore the appellant, if he fails by his preecipe to require papers, records, 
and files sent up for review, it is his error, and he cannot thereafter by 
suggestion of diminution of the record, bring up to this court such papers, 
files, and records. In such a case a suggestion of the diminution of the 
record would only justify bringing up to this court omitted portions of 
the judgment roll or a bill of exceptions filed in the case. It is also clear 
that after the record has been filed in this court, appellant cannot be 
permitted to file an amended precipe, designating therein certain papers, 
records, or files which it failed to include in the original prcipe, for the 
reason that it cannot complain of its own error. 

[7] While this court has held that the instructions given and refused 
may be reviewed if contained in the clerk’s transcript in pursuance to a 
precipe, and are properly certified to by the clerk in his certificate settling 
his transcript, the proper place for the court’s instructions is in the re- 
porter’s transcript or in a bill of exceptions, settled and allowed. 

Appellant’s first assignment seeks to predicate error upon the action 
of the court in admitting in evidence, over its objection, the testimony of 
Smith regarding a conversation with Hinkey, local agent for the insurance 
companies, except the Reliance Insurance Company, as to what should be 
regarded as a compliance with the watchman clause. It appears that Smith 
advised Hinkey as to the manner in which respondents were complying 
with the watchman clause, and was assured by the latter that this was a 
sufficient compliance. 

. It is urged that this evidence was inadmissible for the reason that each 
of the policies provided that: 


“No officer, agent or other representative of this company shall have 
power to waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement indorsed 
thereon or added hereto, and as to such provisions and conditions no officer, 
agent or representative shall have such power, or be deemed or held to 
have waived such provisions or conditions unless such waiver, if any, shall 
be written upon or attached thereto, nor shall any privilege or or permis- 
sion affecting the insurance under this policy be claimed by the insured 
unless so written or attached.” 


The testimony complained of was not offered for the purpose of vary- 
ing the terms of the policy, nor does it tend to have that effect, but rather 
to show what should be regarded as a compliance with the terms of the 
watchman clause, and that the system adopted by respondents constituted 
the employment of competent watchman and the use of due diligence to 
keep a continuous watch, both day and night, in and immediately about 
said parts of the mill. There is no claim here that the agent waived any 
conditions of the policy, but only that he construed certain words con- 
tained in it in a certain way, and it is obvious that the provision that no 
agent should have authority to waive any provision or condition of the 
policy is not involved in the determination of this case. Hotchkiss v. 
Phcenix Insurance Co., 76 Wis. 269, 44 N. W. 1106, 20 Am. St. Rep. 69; 
2 Joyce on Insurance (2d Ed.) § 439. 


Moreover, the admission of evidence of a construction placed upon 
the clause by the companies’ agent, even though erroneous, could not con- 
stitute prejudicial error under the facts of this case. 

[8] It has been almost universally held that insurance policies will 
be strictly construed against the insurer, and liberally construed in favor 
the insured. Stebbins v. Westchester Fire Ins. Co. (Wash.) 197 

ac. 913. 


The use of the word “warranted” in the watchman clause adds nothing 
to the force of the stipulation. The expression of the word “warranty” 
does not necessarily constitute a warranty, and it must be used in its ordi- 
nary signification. Port Blakely Mill Co. v. Springfield Fire & Marine Ins. 
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Co., 59 Wash. 501, 110 Pac. 36, 140 Am. St. Rep. 863. Furthermore, it 
will be observed that the rider upon which the watchman clause appears 
also provides that, “if the above mill is idle or not in operation for more 
than sixty days, this policy shall be void.” It is not provided that the 
policy shall be void if competent watchmen are not employed and due 
diligence used to keep a continuous watch, both day and night, and, under 
the rule of “Expressio unius est exclusio alterius,” the policy could not be 
held void for failure to comply strictly with this latter provision. If such 
had been the intention, appropriate words would have been used to that 
effect. 


While it may be, and doubtless is, true that the insurance company 
would have a right to make a contract avoiding the policy for failure to 
comply strictly with the watchman clause, and, if such contract were 
made, that it would be the duty of the court to enforce it, yet it must 
clearly appear from the whole contract, considering both the language 
and its arrangement, that such was the intention. Hart v. Niagara Fire 
Ins. Co., 9 Wash., 620, 38 Pac. 213, 27 L. R. A. 86. Forfeitures are not 
favored by the law (Leaf v. Reynolds, 34 Idaho, —, 203 Pac. 458, 460), 
and a clause in an insurance policy being susceptible of more than one 
construction, the one most favorable to the insured will be adopted. Na- 
tional Mut. Fire Ins. Co. v. Duncan, 44 Colo. 472, 98 Pac. 634, 20 L. R. A. 
(N. S.) 340. Contracts of insurance should be considered in view of 
their general objects and the conditions prescribed by the insurers, rather 
than on the basis of a strict technical interpretation. Raulet v. North- 
western Nat. Ins. Co. of Milwaukee, 157 Cal. 213, 107 Pac. 292. 

[9] Conceding, however, for the purposes of this case that the watch- 
man clause here involved is a warranty and not a representation, neverthe- 
less a breach of its provisions would not avoid the policy nor prevent a 
recovery upon the policy, in the absence of a showing that such breach 
was a contributing cause of the loss. 

The evidence in this case shows a substantial compliance with the pro- 
visions of the watchman clause, and this is all that the law requires. The 
tendency of the more recent cases is to require that the watchman clause 
in a fire insurance policy shall be substantially rather than strictly complied 
with. McGannon v. Michigan Millers’ Mut. F. Ins. Co., 127 Mich. 636, 
87 N. W. 61, 54 L. R. A. 739, 89 Am. St. Rep. 501; Hanover F. Ins. Co. 
v. Gustin, 40 Neb. 828, 59 N. W. 375. 

In Sierra Milling, etc., Co. v. Hartford F. Ins. Co., 76 Cal. 235, 18 
Pac. 267, it was held that a watchman clause, which requires that a watch- 
man shall be employed to be in and upon the premises insured, day and 
night, is complied with where at the time of the fire a watchman is on 
duty, although he is not actually in the insured buildings, but is standing a 
short distance therefrom. It is not necessary for the watchman to be 
actually on or in the property insured; it is sufficient if he is near to the 
insured property. Andes Ins. Co. v. Shipman, 77 Ill. 189. The case of 
Shoshone Concentrating Co. v. Hamburg-Bremen F. Ins. Co., 64 Wash. 
638, 117 Pac. 500, holds that the watchman clause is not complied with 
where watchmen are employed to watch intermittently and at some distance 
from the insured property, but in that case it appeared that if the watch- 
man “had been employed to keep ‘a continuous watch * * * in and 
immediately around’ the premises, the property would not have been de- 
stroyed.” As was said in Kansas Mill Owners’ & Manufacturers’ Mut. 
Fire Ins. Co. v. Metcalf, 59 Kan. 383, 53 Pac, 68: 

“Tt [the watchman clause] does not require that the sole duty of the 
watchman shall be to watch, and that he shall always be present. He may 
perform other duties if they do not materially impair his usefulness as a 
watchman, and he may be temporarily or casually absent, whenever a man 
of reasonable skill and prudence exercising reasonable and ordinary dili- 
gence, would do the same, The functions and duties of a watchman vary 
in different places and circumstances, according to the danger to which 
the property is exposed, and the nature and value of the property. The 
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court cannot, *in the nature of things, precisely define what particular care 
a watchman should exercise. The jury must determine that in the particu- 
lar case.” 


That respondents exercised reasonable care and deligence to comply 
with the matchman clause is fully apparent from the evidence, and in the 
absence of proof that their failure to comply strictly with the provisions 
thereof occasioned the loss, they are entitled to the protection of the policy. 
Hanover Fire Ins. Co. v. Gustin, supra; Theriault v. California Ins. Co., 
27 Idaho, 476, 149 Pac. 719, Ann. Cas. 1917D, 818, and note at page 821; 
note, 21 Ann. Cas. 845, at page 848; Hart v. Niagara Fire Ins. Co., supra. 

[10] There is no merit in appellant’s contention that the right of 
respondents to recover upon their policies was barred by their failure to 
make proof of loss within the time limited in the policies. The adjuster 
for the insurance companies made a thorough investigation of the loss, 
and offered to settle upon the basis of 50 per cent of the face of the 
policies. This was a waiver of proof of loss by a duly authorized agent 
of the companies and an acknowledgment of their liability, so as to lead 
the insured to believe that no formal proof of loss would be necessary. 
Tomuschat v. North British, etc., Ins. Co., 77 N. H. 388, 92 Atl. 329, Ann. 
Cas. 1915D, 1155; Teasdale v. City of New York Ins. Co., 163 Iowa, 596, 
145 N. W. 284, Ann. Cas. 1916A, 591, and note at page 594. 

We have examined the numerous errors assigned by appellant, but find 
no reversible error. The judgment is therefore affirmed. Costs are 
awarded to respondents. 

Rice, C. J., and McCarthy, Dunn, and Lee, JJ., concur. 


FIDELITY PHENIX FIRE INS. CO. OF NEW YORK v. PURLEE 
ET AL, (No. 23764.) 
(Supreme Court of Indiana. May, 1922.) 
135 Northeastern Reporter, 385. 

7. INSURANCE—STATUTE AS TO METHOD OF DETERMINING 
LOSS AND LIABILITY AND FOR ATTORNEY FEES IN CER- 
TAIN CLASSES OF INSURANCE CLASS LEGISLATION. 
Acts 1911, c. 216 (Burns’ Ann, St. 1914, § 4622q), providing a special 

method for determining loss in case of insurance against fire, lightning, 

or tornado, and, if that fails for a specified reason, authorizing action for 
loss with attorney fee, does not rest on a reasonable basis, but is a mere 

arbitrary selection of subjects for legislation, forbidden by Const. U. S. 

Amend. 14, and Const. Ind. art. 1, § 23 (Burns’ Ann. St. 1914, §§ 39, 68). 
(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from Circuit Court, Orange County; James L. Tucker, Judge. 

Action by William H. Purlee and others against the Fidelity Phenix 
Fire Insurance Company of New York. From judgment for plaintiffs, 
defendant appeals. . Reversed. 


Superseding opinion 133 N. E. 734. 


Burke G. Slaymaker, of Indianapolis, Arthur McCart, of Paoli, and 
Hottel & Mead, of Salem, for appellant. 

Shirts & Talbott, of Orleans, and Mitchell & Mitchell, of Salem, for 
appellees. 
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I. TANENBAUM SON & CO. v. ROTHENBERG & CO. 
(New York Supreme Court, Appellate Division, First Department. May 
) 


, 


194 New York Supplement 315. 


2. INSURANCE—CONTRACT TO PROCURE INSURANCE 
THROUGH CERTAIN BROKER HELD NOT IN VIOLATION 
OF PUBLIC POLICY OR STATUTE PROHIBITING RE- 
BATES, ETC. 


A contract to procure fire insurance through a certain broker exclus- 
ively for a given period at fixed rates, and to allow him to re-equip and 
add to the sprinkler system and make other improvements deemed requi- 
site to provide adequate fire protection, held not in violation of public 
policy or Insurance Law, § 65, as added by Laws 1911, c. 416, and amend- 
ed by Laws 1912, o. 225, Laws 1913, c. 25, Laws 1917, c. 440, and Laws 
1918, c. 141, forbidding premium rebates and other special inducements ; 
such statutes, like Laws 1892, c. 641, § 1, re-enacted in Insurance Law, 
$ 144, being applicable only to the insurer and its officers, agents, and rep- 
resenatives, and not to contracts between the insured and his broker. 


(For other cass, see Insurance, Dec. Dig. § 103.) 


Appeal from Special Term, New York County. 

Action by I. Tanenbaum Son & Co. against Rothenberg & Co. From 
an order overruling a demurrer to a separate defense, plaintiff appeals. 
Reversed, and demurrer sustained. 


Argued before Clarke, P. J., and Laughlin, Dowling, Page, and Mer- 
rell, JJ. 


Oleott, Bonynge, McManus & Ernst, of New York City (David Lev- 
entritt, of New York City, of counsel, and Alexander L. Strouse, Ter- 
ence J. McManus, and Mayer L. Halff, all of New York City, on the 
brief), for appellant. 

Nathan D. Stern, of New York City, for respondent. 


LAUGHLIN, J. This is an action for damages for the breach of a con- 
tract made in writing between the parties on the 22d of June, 1914. Plain- 
tiff is a domestic corporation engaged in business. as general insurance 
broker. Defendant agreed to apply for and procure through the plaintiff 
as its agent during the period of five years from the lst of March, 1914, 
fire insurance policies on the buildings and premises known as 34-42 West 
Fourteenth street and 33-45 West Thirteenth street, borough of Man- 
hattan, New York, and upon the merchandise, furniture, fixtures, and im- 
provements owned by it or in its possession or control in said buildings or 
on said premises, and upon the rents of said buildings and premises and 
the use and occupancy thereof, and the use and occupancy of the business 
conducted therein and thereon. The policies were to be at all times in 
amounts equal at least to the full value of the property and specified items 
and at no time less than $200,000 on merchandise, machinery, furniture, 
fixtures, and improvements, use and occupancy and commissions and profits, 
and $100,000 on the buildings and rents. The defendant agreed to pay 
the plaintiff on demand on the procurement of the policies a fixed rate per 
annum for the insurance for the entire period, namely, $1 per every $100 
of insurance on merchandise, machinery, furniture, fixtures, and improve- 
ments, use and occupancy, commissions and profits and 72% cents on each 
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$100 of insurance on bulidings and rents. It was provided that the insur- 
ance should be placed with companies and individual underwriters then or 
thereafter authorized to do business in this state or in the states of New 
Jersey, Pennsylvania, Rhode Island, Massachusetts, or Illinois or with 
such others as might be agreed upon by the parties. It was agreed that, if 
the premises should be so used as to increase the then condition of hazard, 
the defendant should pay the additional rate of premium caused thereby. 
The defendant also agreed to procure through the plaintiff as its agent 
such additional insurance of every kind as it might require during the 
period covered by the contract and to pay therefor the premium specified 
in the policies. 

It is recited in the contract thac the defendant, having definitely bound 
itself to accept and carry at fixed rates the insurance first specified in the 
contract, shall afford the plaintiff the right as broker to place any other 
insurance controlled by it so that the plaintiff may make the customary 
brokerage commissions thereon allowed by insurers to brokers. It was 
further provided that insurance on the defendant’s merchandise held tem- 
porarily for a period shorter than'one year should be paid for at rates 
specified in a schedule thereto annexed, described as “Standard Short- 
Rate Scale.” The agreement also obligated the defendant, in the event it 
subleased any part of the premises, to exact agreements from its tenants 
to place their insurance through the plaintiff upon the same terms as if it 
had been procured for the defendant under the agreement; and it was 
further agreed that the contract could not be so construed as to constitute 
the plaintiff an insurer or underwriter and, in effect, that in the event that 
plaintiff failed to procure insurance, defendant’s only recourse would be to 
obtain the insurance itself. The defendant also agreed to allow the plain- 
tiff to re-equip and add to the sprinkler system installed in the buildings 
and on the premises with automatic sprinklers, automatic fire alarm, and 
other improvements and protection against fire and to maintain, change, or 
remove the same from time to time; and to make improvements, changes, 
alterations, additions, and repairs, and to equip the buildings and premises 
or any part thereof with such fire improvements as it might deem requisite 
and proper, and to maintain the same or substitute others therefor. The 
obligation of the plaintiff to procure the insurance was made dependent 
upon performance by the defendant of these agreements on its part. The 
agreement contains other provisions with respect to the installation of 
sprinkler systems not material to the appeal. 

Plaintiff alleges that in or about the month of September, 1918, while 
the agreement was in full force and effect, defendant obtained insurance 
of various kinds and forms in connection with its use and occupancy of 
the business conducted by it on said premises and whereby plaintiff was 
deprived of the profits, which otherwise would have been made and which 
it was entitled to make under the contract, ahd has suffered damages in 
the sum of $1,500. Defendant pleaded as a separate defense that the con- 
tract was made and entered into in violation of the Insurance Law of the 
State of New York and was unlawful and illegal and contrary to the 
public policy of our state. To this defense, the plaintiff demurred on the 
ground that it was insufficient in law. 

[1] Two grounds of illegality are assigned by the respondent in sup- 
port of its defense. The first is that the parties agreed that insurance 
might be placed with companies and individuals not authorized to do busi- 
ness in this state (see section 54, Ins. Law, being chapter 33, Laws 1909, 
and chapter 28, Com. Laws); but, since the contract may be performed 
without violating the law by placing the insurance with companies author- 
ized to do business here, that would not invalidate it; and, moreover, since 
our statute in some circumstances permits the placing of insurance with 
companies not authorized to insure here (Ins, Law, § 137), I think the 
contract should be construed as in accordance with the law and as con- 
templating the placing of insurance with companies authorized to do busi- 
ness in other states only where that is permitted by our law. 
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[2] The other ground upon which it is claim that the contract is 
void is that it is in violation of the provisions of section 65, which was 
added to the Insurance Law by chapter 416 of the Laws of 1911, and 
amended by chapter 225 of the Laws of 1912 and by chapter 25 of the 
Laws of 1913, and that was its status when the contract was made. That 
section then provided, so far as here material, as follows: 


“No insurance corporation, associatign, partnership, Lloyds or indi- 
vidual underwriters authorized or permitted to do any insurance business 
within this state, or an officer, agent, solicitor or representative thereof, 
shall make any contract for such insurance, on property or risk located 
within this state, or against liability, casualty, accident or hazard that may 
arise or occur therein or agreement as to such contract, other than as 
plainly expressed in the policy issued or to be issued thereon; nor shall 
any such corporation, association, partnership, Lloyds or individual under- 
writers, or officer, agent, solicitor or representative thereof, directly or indi- 
rectly in any manner whatsoever, pay or allow or offer to pay or allow 
as inducement to such insurance, or after the insurance shall have, been 
effected, any rebate from the premium. which is specified in the policy or 
any special favor or advantage in the dividends or other benefit to accrue 
thereon, or any valuable consideration or inducement whatever, not specified 
in the policy or contract of insurance, or give, sell or purchase, or offer 
to give, sell, or purchase, as the inducement tc such insurance, or in connec- 
tion therewith, any stock, bond or other securities of any insurance company, 
or other corporation or association, or any dividends or profits accrued 
thereon, or anything of value whatsoever, not specified in the policy, nor 
shall any insurance broker, his agent or representative, or any other person, 
directly or indirectly, either by sharing commissions or in any manner 
whatsoever pay or allow or offer to pay or allow as inducement to such 
insurance, or after the insurance shall have been effected, any rebate from 
the premium which is specified in the policy; nor shall the insured, his 
agent or representative, directly or indirectly accept or knowingly receive 
any such rebate from the premium specified in the policy; this section shall 
not prevent any corporation, person, partnership or association lawfully 
doing such insurance in this state from the distribution of surplus and divi- 
dends to policy holders after the first year of insurance nor prevent any 
member of an inter-insurance or Lloyd’s association from receiving the 
profit of his or its underwriting; nor shall this section prevent any such 
corporation or other insurer, or his or its agent, from paying commissions 
to the broker who shall have negotiated for the insurance, nor shall this 
section prevent any licensed broker from sharing or dividing a commission 
earned or received by him with any other licensed broker or brokers who 
shall have aided him in respect to the insurance for the negotiation of 
which such commission shall have been earned or paid, and nothing herein 
contained shall be held to -prevent the covering of risks by temporary 
binders or such other memoranda as do not conflict with the provisions of 
this chapter. Nor shall this section prevent any such corporation or other 
insurer, or any agent or insurance broker, from distributing or presenting 
to any person or corporation any article of merchandise not exceeding one 
dollar in value, which shall have conspicuously stamped or printed thereon 
the advertisement of such insurance corporation, agent or broker.” 


Ordinarily the validity of the contract would depend upon the law 
as it existed at the time it was made; but, since the statutory enactments 
with respect to these matters are made by the Legislature in the exercise 
of the police power, it is possible, in view of some recent decisions, that 
existing contracts might be affected by subsequent legislation in the exercise 
of the police power. Subsequent legislation on the subject, however, made 
no important change. Section 65 was further amended by chapters 440 of 
the Laws of 1917 and 141 of the Laws of 1918, but those amendments, so 
far as they affect the provisions of the statute herein quoted, were evi- 
dently enacted to clarify the phraseology of the section; and they contain 
no provision extending the prohibition of the statute with respect to agree- 
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ments or transactions between insurance brokers and the insured, or the 
insurer or its employees and the insured or his representatives, and there- 
fore it is not necessary to quote the amendments. I am of opinion that 
the contract does not violate or necessarily contemplate the violation of 
the statute or of any public policy of the state. 

It will be observed that the statute does not expressly relate to or 
affect a contract between the insured and his or its agent or broker for 
services in procuring the insurance or for the performance of other work 
or the furnishing of material calculated to minimize fire hazards. The 
contract contains no agreement to the effect that the insured is to share 
in any commission the broker may receive from the insurer. The only 
contingency in which the insured might have obtained under the contract 
the benefit of a lower premium rate than that exacted by the insurers is if 
the fixed rates which the defendant agreed to pay the plaintiff should 
be less than the rates charged by insurers with respect to the property 
as it existed or might exist without any improvement made thereon by 
the plaintiff to reduce the hazard; and it does not appear that such a 
“contingency existed or arose, and manifestly it was not contemplated, but, 
on the contrary, it was expected that there would be a difference in plain- 
tiff’s favor between the amount which it received from defendant and 
the amount it would be obliged to pay the insurer for the premiums on 
the policies, for in no other manner would the plaintiff be compensated 
for its services. Plaintiff has been using this form of contract for a 
long time, and the provisions thereof and of similar contracts were before 
the court frequently prior to the enactment of said section 65; and they 
were uniformly sustained as constituting valid contracts. Tannebaum v. 
Rosenthal, 44 App. Div. 431, 60 N. Y. Supp. 1092; Romberg v. Kouther, 
27 Misc. Rep. 227, 57 N. Y. Supp. 729; Tanenbaum v. Greenwald, 67 App. 
Div. 473, 73 N. Y. Supp. 873; Tanenbaum v. Eiseman, 83 App. Div. 639, 
82 N. Y. Supp. 76; Tanenbaum v. Levy, 83 App. Div. 319, 82 N. Y. Supp. 
171, affirmed 178 N. Y. 594; Tanenbaum v. Federal Match Co., 189 N. Y. 
75, 81 N. E. 565; Tanenbaum v. Simon, 40 Misc. Rep. 174, 81 N. Y. Supp. 
655, affirmed 84 App. Div. 642, 82 N. Y. Supp. 1116; Tanenbaum vy, Freund- 
lich, 39 Misc. Rep. 819, 81 N. Y. Supp. 292. The validity of such con- 
tracts since the enactment of said section 65 does not appear to have been 
adjudicated; but their validity as affected by section 1 of chapter 641 of 
the Laws of 1892, ‘which had been re-enacted in section 144 of the Insur- 
ance Law, was presented for adjudication in Tanenbaum vy. Rosenthal, 
supra, and Romberg v. Kouther, supra, and in both cases it was held 
that the contract was not forbidden by those statutory provisions, which 
were as follows: 


It shall not be lawful hereafter for any fire insurance company, or 
for any officer, manager, agent or other representative of any such com- 
pany, to include in the sum charged or designated in any policy, as the con- 
sideration for insurance, any fee, compensation, charge or prequisite what- 
soever.” : 


Those statutory provisions were construed as_applicable only to the 
insurer and to its officers, agents, and representatives, and as not appli- 
cable to contracts between the insured and his or its own agent or broker; 
and it was also held that, in so far as the contract provided for procuring 
insurance, the agent or broker with whom it was made was the agent of 
the insurer. The Legislature undoubtedly intended to provide for uniform 
rates of insurance on all property of the same class and subject to the 
same hazard; and, by these various provisions forbidding rebates in any 
form or manner, it was expected that the statute would be effective to 
prevent discriminations by, or directly or indirectly at the instance or in 
behalf of, an insurer. American Smelting & Refining Co. v. Stettenheim, 
177 App. Div. 392, 164 N. Y. Supp. 253; Kennedy v. Supreme Council, 
Catholic Benevolent Legion, 188 App. Div. 613, 177 N. Y. Supp. 268. But 
I think the public is not concerned with respect to the compensation a 
property owner may see fit to make to his agent or broker for services 
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performed in procuring fire insurance or in installing apparatus minimizing 
fire hazards. The only point presented for decision is whether the contract 
on its face is invalid as being in contravention of a statute or of the 
public policy of the state, and I am of the opinion that it is not. 

It follows that the order should be reversed, with $10 costs and dis- 
bursements, and the demurrer sustained, with $10 costs. All concur. 


GIBBES MACHINERY CO. v. NIAGARA FIRE INS. CO. 
(No. 10877.) 


(Supreme Court of South Carolina. April 25, 1922.) 
111 Southeastern Reporter, 805. 


INSURANCE — INSURER PAYING INSURANCE TO MORTGA- 
GOR WITH KNOWLEDGE OF MORTGAGE, THOUGH NOT 
OF ITS PROVISIONS FOR INSURANCE FOR MORTGAGEE, 
LIABLE TO MORTGAGEE. 


Where mortgagor of auto took out fire policy thereon, payable to 
himself, reciting it was mortgaged to a certain company for a certain 
amount, and such mortgage was recorded, and contained agreement of 
mortgagor to insure and assign policy to mortgagee, the insurer, paying 
the policy to the mortgagor, after inquiring of the mortgagor as to the 
status of the mortgage, and being put on inquiry as to provision of mort- 
gage as to insurance, though having no actual knowledge thereof, is liable 
to the mortgagee for the policy’s proceeds. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Cothran, J., dissenting. 


Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by the Gibbes Machinery Company against the Niagara Fire 
Insurance Company. From order granting defendant a new trial, plain- 
tiff appeals. Reversed. 


Hunter A. Gibbes and Graydon & Graydon, all of Columbia, for ap- 
pellant. 
Melton & Belser, of Columbia, for respondent. 


Fraser, J. The appellant sold an automobile to one H. L. Gregory, 
and took a mortgage on the machine for a part of the purchase money. 
The mortgage contained an agreement by the mortgagor that he would in- 
sure the machine and assign the policy of insurance to the appellant. This 
mortgage was duly recorded. The policy of insurance noted the fact 
that the machine was mortgaged to the appellant, but did not make the 
loss payable to the appellant. The machine was burned, and the adjuster 
applied to the appellant for information as to the status of the mortgage 
debt. The company paid the policy to the mortgagor, and this suit is 
brought by the appellant for the proceeds of the policy. The appellant 
demurred to the complaint. The demurrer was overruled. The defendant 
moved for a nonsuit. This also was overruled. The plaintiff moved for 
a direction of a verdict. This was granted. The trial judge ordered a 
new = on the ground that he had made a mistake of law in directing 
a verdict. 

There is evidence that the adjuster knew of the existence of the mort- 
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gage itself, and went to the mortgagee to get information in regard to 
the mortgage, and got it. Even if the company was not required to make 
inquiry, it did inquire. The bare fact that they came to inquire threw the 
mortgagee off his guard. Why should the company inquire if it was not 
for the purpose of complying with the terms of the mortgage? When 
the company had notice of the mortgage itself, they were chargeable with 
notice of all the facts that a reasonable inquiry would have revealed. A 
simple question. “Have you any interest in this insurance policy?” was all 
that was required. The provision that the mortgaged property shall be 
insured for the benefit of the mortgagee is a very common practice, and 
the provision to be expected. . 

In Gandy v. Insurance Co., 52 S. C. 231, 29 S. E. 657, we find: 

“Now, it is clear the third proposition is not sound, for it required 
the agent to have actual knowledge of the actual existence of the other 
policy; whereas, if the agent had only such information which, if pur- 
sued, would have led to actual knowledge of the existence of the other 
policy, that would have been sufficient notice of the other policy.” é 


Here there was actual notice of the mortgage and an inquiry, the only 
apparent purpose of which was to comply with the terms of the mortgage. 
The authority above cited is full to the point. 

The complaint stated the above facts, and was not demurrable.. It 
was tried as an equity case would have been tried by the court on a 
direction of a verdict. The evidence complained of was not prejudicial, 
in that it did not affect the real issue. 

The order granting a new trial is reversed. 

Gary, C. J., and Watts, J., concur. 


Coruran, J. (dissenting). Action by the mortgagee of an automobile, 
partly destroyed by fire, to require an insurance company, which insured 
the cart at the instance of the mortgagor, and paid the loss to him, to 
account to the mortgagee for the amount so paid. The facts appear to be 
as follows: 

On February 11, 1920, the plaintiff sold to one H. L. Gregory an auto- 
mobile, taking from him a mortgage to secure the unpaid portion of the 
purchase price. The mortgage was recorded on February 12th. By the 
terms of the sale and a stipulation in the mortgage Gregory was required 
and agreed to insure the car for the protection of the mortgagee. He 
had the car insured, but did not have attached to the policy a clause pro- 
viding that the loss, if any, should be payable to the mortgagee, as he was 
obligated to do. At the time of the issuance of the policy, the insurance 
company had knowledge of the fact that it was under mortgage to the 
plaintiff. The policy, dated February 16th, contains a notation, “Mortgage 
to Gibbes Machinery Company, Columbia, S. C. $1,300.00.” and the agent’s 
report to the company of the policy has the same notation. On April 
27th the car was damaged by fire. On May 18th proofs of loss were 
made up by Gregory and the insurance adjuster. They fixed the loss at 
$2,000. The proofs of loss showed that at the time of the loss the plaintiff 
had a mortgage on the car; also that, in consideration of the payment of 
the loss to Gregory, he assigned’ his interest in| the car to the insurance 
company. On June 27th the insurance company paid the loss, $2,000, to 
Gregory, took possession of the car, and sold it without the knowledge 
or consent of: the: plaintiff. On the day the proofs of loss were made out, 
the insurance adjuster called at the plaintiff’s place of, business, and got 
information as to the purchase of the car, and the mortgage on it and 
was told by the plaintiff the purchase price of the car and the amount 
unpaid on the mortgage. He testified that: 

“There was no loss payable clause in the policy and under the circum- 
stances he felt bound to pay the money to the assured H. L. Gregory, 
which he recommended should be done: and’ which was done shortly after 


the loss.” 
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“Both the insurance agent and the adjuster testified that they knew 
nothing of the particular terms of the mortgage or of any agreement 
between Gregory and the plaintiff. The testimony for the plaintiff tended 
- to show that at the time of the sale of the car Gregory agreed to insure 
the car for its benefit, and a stipulation to that effect was also contained 
in the mortgage. There was no. testimony tending to show that the insur- 
ance company had any knowledge of this agreement prior to its payment 
of the loss to Gregory except what might be implied from the record of 
the mortgage. The entire purchase price matured before the proofs of 
loss were made out. 

The complaint contains two alleged causes of action: The first is 
based upon the theory that the insurance company, before it paid the loss 
to Gregory, had notice of the agreement by Gregory to insure the car 
for the protection of the plaintiff, and relief is accordingly sought by the 
establishment of an equitable lien upon the proceeds of the insurance. This 
is an equitable cause of action. In Swearingen v. Insurance Co., 56 S. C. 
355, 34 S. E. 449, the court declared: 

“This is an action by a mortgagee against an insurer, and the mort- 
gagor, to enforce an alleged equitable lien upon the proceeds of an insurance 
policy on the mortgaged premises taken out by the mortgagor in her own 
name. * * * The right asserted by plaintiff was a mere equity, and 
the issues should have been tried by the judge as chancellor.” 


The second alleged cause of action is based upon the conduct of the 
insurance company, after payment of the loss to Gregory, in taking posses- 
sion of the damaged car, and converting it to its own use, to the damage of 
the plaintiff $300, and punitive damages $1,000. This is a legal cause of 
action. 

The case was called for trial before the county judge afd a jury. 
The defendant demurred to the first cause of action upon the general 
ground and upon the ground of a misjoinder of parties defendant, and 
to the second cause of action upon the latter of the above grounds. The 
demurrers may be disposed of by the remark that the first ground to the 
first cause of action is without specification; that it should not have been 
sustained in any event for the reason that the alleged agreement by Gregory 
to insure the car for the benefit of the plaintiff constituted an equitable 
lien upon the proceeds of the insurance, which the company, upon receiving 
notice thereof before payment to Gregory, was obliged to respect (Swear- 
ingen v. Insurance Co., 52 S. C. 309, 29 S. E. 722), and that the second 
ground of demurrer to the first cause of action and the ground of demurrer 
to the second could not have been sustained, for the reason that misjoinder 
of causes of action, and not misjoinder of parties, is a ground of demurrer 
(Lowry v. Jackson, 27 S. C. 318, 3 S. E. 473). This disposes of the 
defendant’s exceptions 1 and 2. 

At the conclusion of the plaintiff’s testimony the defendant moved 
for a nonsuit as to the first cause of action upon various grounds which 
need not be stated. This motion was refused. 

At the close of the testimony the presiding judge upon motion directed 
a verdict in favor of the plaintiff for the full amount due upon the mortgage. 

Thereafter, upon motion of defendant, a new trial was ordered for 
the reasons stated by the presiding judge in his order which will be re- 
ported. From this order the plaintiff has appealed; the defendant also 
has appealed from the order refusing the demurrers and nonsuit, and has 
given notice of additional grounds to sustain the order granting a new trial. 

The plaintiff's exceptions present the following propositions: 

(1) That the record of the mortgage which contained the undertak- 
ing of Gregory to insure the car for the benefit of the plaintiff was con- 
structive notice to the insurance company of said undertaking, the com- 
pany having actual knowledge of the existence of the mortgage. 

(2) That the actual knowledge on the part of the insurance company 
of the mortgage and of the fact that it was past due fixed liability upon 
the insurance company. 
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(3) That the passing of the legal title to the car upon condition 
broken vested the plaintiff with a legal as well as an equitable lien upon 
the insurance money. 


(4) That the passing of the legal title to the car upon condition 
broken vested the plaintiff with the legal title to the insurance money. 

(5) That the conduct of the insurance company in taking an assign- 
ment and the possession of the car after the fire and selling the same 
made it responsible to the plaintiff for the entire mortgage debt. 


(6) That the provisions of the policy requiring the insured to furnish 
a statement of the interests of all concerned in the car, and that all acts 
of the insured and of the company should be for the benefit of all con- 
cerned, imposed upon the company the duty of protecting the interests of 
the plaintiff of whose mortgage it had notice. 


As to the first proposition: The recording acts are designed to protect 
those who have acquired or are about to acquire rights of property in or 
liens upon particular property in question, subsequent creditors or pur- 
chasers without actual notice of superior claims. They alone are intended 
to-be affected by the acts; they alone are required to search the records; 
to them alone are the recording acts applicable and to them only are the 
records constructive notice. So far as the contract of insurance proper 
is concerned, an insurance company sustains neither the relation of subse- 
quent creditor nor purchaser to the owner, and is not obligated to search 
the records for a possible agreement between the mortgagor and the mort- 
gagee. In reference to a stipulation in the policy that upon payment of a 
loss the property shall be assigned to the insurance company, it, of course, 
can enjoy this right subject to the claims of prior recorded liens. The 
presiding judge was right in holding, in his order granting a new trial, 
that the record of the mortgage was not constructive notice to the insur- 
ance company of the agreement between Gregory and the plaintiff that the 
car should be insured for its protection. See authorities cited by him. 


As to the second proposition: There can be no doubt from the 
written stipulation of Gregory in the mortgage to insure the property for 
the protection of the plaintiff that the plaintiff had an equitable lien upon 
the proceeds of insurance; but the availability of that lien depended upon 
notice to the insurance company of the existence of the agreement; it did 
not depend, as this proposition states, upon knowledge on the part of the 
insurance company of the existence and overmaturity of the mortgage. As 
is said in Swearingen v. Insurance Co., 56 S. C. 355, 34 S. E. 449: 

“The equitable lien of a mortgagee on the proceeds of an insurance 
policy to the mortgagor, under an agreement to insure for the mortgagee’s 
benefit, extends only to those having notice of such lien” 


—referring, of course; to the equitable lien. 
As to the third proposition: This cannot be true for the reasons 
stated in Joyce on Ins. § 23: 


“Tt is well settled that insurance is a personal contract whatever the 
subject-matter of the insurance may be. It is a contract by which the in- 
surer undertakes to indemnify or pay money to the insurer in the manner 
and subject to the conditions agreed upon. This obligation does not run 
with the property whether it be real estate or personality, neither does it 
pass with the title unless assigned with the consent of the insurer.” 


oe See Annely v. De Saussure, 26 S. C. 497, 2 S. E. 490, 4 Am. St. Rep. 
As to the fourth proposition: This is denied upon the same gronud. 
As to the fifth proposition: The only effect such conduct could have 
had was to make the insurance company liable for the value of the dam- 
aged car. Bank v. Pates & Allen, 108 S. C. 361, 94 S. E. 881. If the 
property has been recovered by the plaintiff this statement is subject to 
modification. 


As to the sixth proposition: The clause of the policy invoked requires 
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the insured to render a statement of the interest of the assured and of all 
others in the property, not in the insurance. It does not appear that this 
was not done, or that the interests of the plaintiff as mortgagee were not 
properly presented to the insurance company; in fact the contrary appears. 
The liability of »the insurance company depends upon its notice of the 
equitable lien on the insurance money, not upon its knowledge of any inter- 
est the mortgagee may have had in the property. 

The defendant’s exceptions 4, 5, 6, 7, 8, and 9 involve the refusal of 
the defendant’s motion for a nonsuit, and must be overruled for the reason 
that the motion was directed alone to the first cause of action which was 
equitable, and in such case the remedy is by motion to dismiss, and not for 
nonsuit. Railway Co. v. Beaudrot, 63 S. C. 266, 41 S. E. 299, and cases 
therein cited. ; 

The judgment of this court should be that the order appealed from 
be affirmed. 


DRIGGERS’ Et at. v. PHILADELPHIA UNDERWRITERS’ AGEN- 
CY OF FIRE INS. ASS’N OF PHILADELPHIA er at. (No. 1159.) 


(Court of Civil Appeals of Texas. Amarillo. April 12, 1922.) 
240 Southwestern Reporter 618. 


1. INSURANCE—STATUTE THAT BREACH OF “WARRANTY” 
NOT CONTRIBUTING TO LOSS SHALL BE NO DEFENSE 
APPLIES ONLY TO WARRANTIES BREACH OF WHICH 
MIGHT CAUSE LOSS, AND DOES NOT AFFECT CLAUSE 
REQUIRING INVENTORY. 

Act 1913, c. 105 (Vernon’s Sayles’ Ann. Civ. St. 1914, art, 4874a), 
providing that no breach of “warranty” shall be a defense under an insur- 
ance policy unless it contributed tothe destruction of the property, re- 
fers only to warranties the breach of which might contribute to or bring 
about loss, and does not invalidate a policy clause requiring insured to 
keep an inventory and books showing stock of merchandise on hand. 


(For other cases, see Insurance, Dec. Dig. §§ 309, 335[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Warranty.) 


Appeal from District Court, Wichita County; E. W. Nicholson, 
Judge. 

Suit by W. F. Driggers and others against the Philadelphia Under- 
writers’ Agency of the Fire Insurance Association of Philadelphia, and 
another. Judgment for plaintiffs, and defendants appealed to the Court 
of Civil Appeals, which certified questions to the Supreme Court, which 
were answered holding certain clauses in insurance policies valid (238 S. 
W. 633). Opinion gonforming to Supreme Court’s answers to certified 
questions. Reversed and remanded, 


Crane & Crane, of Dallas, for appellants. 
Smoot & Smoot, of Wichita Falls, for appellees. 


Boyce, J. Appellees, W. F. Driggers and T. J. Taylor, sued the appel- 
lant Philadelphia Underwriters Agency of the Fire Insurance Association 
of Philadelphia and North British & Mercantile Insurance Company of 
London and Edinburg on two policies of fire insurance, issued by the said 
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insurance companies, respectively, insuring a stock of .merchandise and the 
furniture and fixtures used in connection with the business. This appeal 
is from a judgment in favor of the plaintiffs in said suit. 

[1] The defendants in their answers alleged that each of said policies 
contained a provision that the insured would make and keep certain inven- 
tories of the stock of goods covered by the insurance, and keep a set of 
books and accounts which would present a complete record of the business 
transacted in respect to the stock of merchandise, and should keep said 
inventories and books in a fireproof safe at night, or in some secure place 
not exposed to a fire which would destroy the building in which the busi- 
ness was being conducted, and in the event of loss or damage to the prop- 
erty insured the said books and inventories, and each of them, “must be by 
the insured delivered to the company for examination or the policy shall 
be null and void and no suit or action shall be maintained hereon for any 
such loss.” The provision set out at length in the answer is in identical 
terms with the “record warranty clause,” copied in the opinion of this 
court in the case of McPherson v. Camden Fire Insurance Co. (Tex. Civ. 
App.) 185 S. W. 1056. The defendants allege that the plaintiffs had 
failed and refused to comply with each and all of such requirements, and 
that such policies were for such reason null and void. The court sustained 
a special exception to these allegations in the answer of each of the de- 
fendants because the failure to comply with the provisions therein set out 
could not in any way have contributed to the loss, and therefore under 
the provisions of Act of 113, p. 194 (Vernon’s Sayles’ Civil Statutes, art. 
4874a), constituted no defense. Appellant’s first assignment of error com- 
plains of this action of the trial court. 


At the time of the original submission of the case there was a conflict 
in the decisions of the Courts of Civil Appeals as to whether the act re- 
ferred to applied to the provisions in the policy commonly known as the 
“record warranty clause,” and we certified the question to the Supreme 
Court. The question was in the meantime decided on opinion of the Com- 
mission of Appeals, adopted by the Supreme Court. McPherson v. Cam- 
den Fire Insurance Co. (Tex. Civ. App.) 222 S. W. 211; Providence 
Washington Insurance Co. v. Levy & Rosen (Tex. Com. App.) 222 S. W. 
216; Aftna Insurance Co. v. Waco Co. (Tex. Com. App.) 222 S. W. 217: 
Merchants’ & Manufacturers’ Lloyd’s Insurance Exchange v. Southern 
Trading Co. (Tex. Com. App.) 229 S. W. 315; and Humphrey v. Na- 
tional Fire Insurance Co. (Tex. Com. App.) 231 S. W. 750. And the 
Supreme Court has specifically in this case answered our certified question, 
holding that the trial court erred in sustaining the exceptions to defendant’s 
pleading above referred to. For this reason the case will be reversed. 


[2] Appellee insists that the error in sustaining the exception above 
referred to became harmless because the court admitted testimony on the 
issue, and found that the evidence conclusively established that the insured 
had not breached these provisions of the policy. There is no statement of 
facts in the record. The issue was not submitted to the jury; the only 
issue submitted being as to the value of the merchandise and furniture 
destroyed by the fire. The transcript contains a bill of exception taken by 
the appellants to the action of the court in refusing to peremptorily instruct 
the jury to return a verdict for them. In this bill of exceptions it is 
stated that the undisputed evidence showed that the policy contained the 
clause that we have referred to; that the defendants had failed to make 
and keep the books therein provided as presenting a complete record of the 
business, and had failed and refused to keep and preserve the inventories 
of stock taken as therein provided, and had failed to present all such records 
to the appellants. This bill was allowed by the court, with the following 
qualification : 


“The charge mentioned was refused because the evidence showed that 
the books kept showed the full condition of the business, and was at least a 
substantial compliance with the stipulation of the ‘policy, and, further, 
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because the failure, if any, to make or keep further books or inventories 
became immaterial in view of chapter 105, § 1, p. 194, of Acts 33d Leg.” 


The appellants, having accepted the bill with the qualification, are 
bound by the statements contained therein. San Antonio Traction Co. v. 
Settle, 104 Tex. 142, 135 S. W. 116. This bill of exceptions, then, with 
the qualification, shows that, notwithstanding the exception to the pleading 
above referred to was sustained, some evidence at least was heard on the 
issue. However, the qualification does not show that the records were 
preserved, as required by the provisions of the policy, unless the word 
“kept” as used by the court in the qualification has this meaning. The 
recitation of facts in the bill should be qualified only by the limitation 
imposed upon it by the court, and we had concluded before we certified the 
case, and adhere to that conclusion, that the term “kept,” as used by the 
court in the qualification, has reference to the clerical act of keeping the 
books, and not to their preservation from destruction by fire, and that, not- 
withstanding the fact that the court may have relaxed the ruling on the 
demurrer to the extent of allowing some evidence on the issue, how and 
by whom it was offered, we cannot, of course, say, without a statement of 
facts, he ultimately adhered to the ruling on the exception, and the defenadnt 
was denied any real benefit of the defénse. The ruling on the demurrer 
was erroneous, and would constitute error in the absence of a statement of 
facts because by it the appellants were deprived of a good defense, and it 
would not be presumed that a trial of an issue was had in the face of the 
ruling of the court and without pleading to authorize it. If, however, 
the record had shown, that, although the demurrer had been sustained, the 
parties were allowed to freely introduce evidence on the issue, and the 
issue of fact made was determined by the triers of the facts in the case, 
or if it should have been developed from a full investigation of the facts 
that the allegations could not be supported by evidence—in short, if the 
record had shown that the facts were fully developed and the defendant 
had a trial on the issue, and it was given the effect that it would have been 
entitled to had the demurrer not been sustained, then the action on the de- 
murrer would be harmless, and would not require the reversal of the case. 
McClenny v. Floyd’s Adm’r, 10 Tex. 163; Drummond v. Allen National 
Bank (Tex. Civ. App.) 152 S. W. 739; Rals v. Parish (Tex. Civ. App.) 
151 S. W. 1092; Staples v. Word (Tex. Civ. App.) 48 S. W. 751; Harle v. 
Texas Southern Railway Co., 39 Tex. Civ. Anp. 43, 86 S. W. 1048; O’Brien 
v. Camp, 46 Tex. Civ. App. 12, 101 S. W. 557. As we have already said,. 
we do not think that the record shows that in the end a trial of this issue 
was had, but that the court ultimately held to his ruling on the demurrer, 
so that the error was not cured by the subsequent proceedings. 


[3] The appellants also pleaded that the policies of insurance sued 
on provided that the insured should, as often as requested, submit to exam- 
ination under oath by any person named by the company, and subscribe the 
same; that after the fire appellants demanded that the appellees each ap- 
pear at a time and place named and submit to such examination, the time 
and place named being alleged to be in all things reasonable, and that said 
appellees, and each of them, refused to submit to such examination; that 
immediately following the provision for examination the policies contained 
this provision: 


“No suit or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after full compliance by 
the insured with all the foregoing requirements.” 


The court also sustained the appellee’s exception to this pleading. 
The Supreme Court also held, in answer to the question we certified to it, 
that it was error for the trial court to sustain such exception, but did not 
answer our further question as to whether this action alone would require 
a reversal of the case. This last question was put by us in view of the 
fact that we considered the plea as one in abatement, and we stated in con- 
nection with the questions certified to the Supreme Court that the pleading 
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referred to followed the general denial and other matter pleaded in bar 
by the defendants, and appeared as a plea in bar, and also that no action 
was taken on the pleading until a succeeding term of the court; our thought 
being that, if it was a plea in abatement, it might be held to be waived 
because not pleaded in regular order and not seasonably called to the atten- 
tion of the trial court. To be more specific as to the record, the answer 
of the appellants containing this plea was filed on December 5, 1914. No 
action thereon appears to have been taken, or invoked by appellant, until 
the case was finally tried on March 30, 1916, at a term of court beginning 
March 6, 1916. It is apparent that not only one but two or three terms of 
court had passed after the filing of the plea before any action thereon was 
invoked by the appellants. The opinion of the Supreme Court confirms 
our view that the plea is one in abatement, referring with approval to the 
opinion of the Commission of Appeals in the case of Humphrey v. Na- 
tional Fire Insurance Co. (Tex. Civ. App.) 231 S. W. 750. Under the 
facts stated, we think that the appellants waived the plea, and we would 
not reverse the case on the assignment complaining of the action of the 
court in sustaining the demurrers to the plea, which action was taken at 
the trial of the case in March, 1916. Humphrey v. National Fire Insurance 
Co. (Tex. Civ. App.) 231 S. W. p. 753, subd. 4. 
Reversed and remanded. 


SHELLER v. SEATTLE TITLE TRUST CO. (No. 16865.) 
(Supreme Court of Washington. May 11, 1922.) 
206 Pacific Reporter 847.) 


3. INSURANCE—VALUE OF PREMISES TOTALLY DESTROYED 
IS IMMATERIAL BETWEEN PARTIES ‘TO AGREEMENT 
FOR FIRE INSURANCE. 

In an action for breach of an insurance agent’s agreement to insure 
plaintiff's property for an additional amount, it was immaterial whether 
the property, which had been totally destroyed, was worth the amount 
of the original and additional insurance, in view of Rem. Code 1915, 
§ 6059—1051%4, making the amount of the policy conclusive as to the loss 
in case of total destruation. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


Department 2 

Appeal from Superior Court, King County; Boyd J. Tallman, Judge. 

Action by William Sheller against the Seattle Title Trust Company 
to recover for breach of an agreement to insure plaintiff's property 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 


Walter S. Fulton and Robert G. Cauthorn, both of Seattle, for ap- 
pellant. 
Roberts & Skeel, for respondent. 


Hovey, J. Appellant purchased from R. E. Higgs certain real prop- 
erty in Seattle upon which a building was situated. At the time of the 
purchase there was a mortgage upon the property for $2,500 made by 
Higgs in favor of the respondent. There was a clause in the mortgage by 
which the mortgagor agreed to maintain insurance upon the buildings in 


5 Vol. LX. 
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favor of the mortgagee in the sum of at least $3,000. At the time of 
purchase there were policies of insurence upon the property of $4,500, the 
policies being held by the respondent. Appellant desired to have some 
additional insurance and, according to his testimony, consulted the assistant 
secretary of the respondent, who thought this would be a good plan. It 
appears that respondent acted as insurance agent, and by arrangement be- 
tween the parties additional insurance amounting to $2,050 was procured 
by respondent and retained by it. The rest of the insurance was written by 
a different agency. Appellant testified that he lives in Everett, and he 
arranged with respondent to keep the insurance in force and to bill him 
for the premiums, and that he paid respondent the premiums for the policies 
written November 17, 1918, and that respondent made a profit from writing 
the insurance. The buildings were destroyed by fire in April, 1920, and it 
was then discovered that the policies for $2,050 which had been written in 
the office of the respondent had not been renewed, and appellant thereupon 
sued for the face-of those policies less the amount which he would have 
had to pay for premium. ; 

The case was tried to a jury, which rendered a verdict for respondent, 
and from an order denying the motion for a new trial and from the judg- 
ment upon the verdict this appeal is presecuted. 

[1] The errors claimed by appellant are in certain of the instructions 
given by the trial court. The first instruction complained of is the use by 
the trial court of the words “and which said evidence must be clear and 
convincing,” in referring to the agreement sued upon in this case; .this 
means more than the preponderance of evidence which the law required. 
Rowe v. Whatcom County R. & L. Co., 44 Wash. 658, 87 Pac. 921; Chaf- 
fee v. Hawkins, 89 Wash. 130, 154 Pac. 143, 157 Pac. 35; Hart v. Niagara 
Fire Ins. Co., 9 Wash. 620, 38 Pac. 213, 27 L. R. A. 86. 

[2] By this and several other instructions the court assumed that 
the proving of the contract sued upon was an attempt to vary the provi- 
sion contained in the mortgage relative to insurance. 

Among the instructions given by the court as to facts to be proven 
by respondent was the following : 

“That thereafter the said mortgagor, the predecessor in interest of the 
plaintiff, did in writing execute the mortgage referred to in the complaint 
of plaintiff. That said written contract and agreement upon the part of the 
mortgagor, by the terms of which the plaintiff herein is bound, has never 
in any manner or form been modified or changed and is the existing writ- 
ten agreement and the only agreement existing between the parties, and 
the plaintiff is by reason of said written agreement estopped to assert or 
claim any agreement, obligation, or liability upon or against the defendant 
herein, and no consideration of any kind or character existed or exists for 
any alleged change or modification of the said written agreement existing 
between the parties.” 

And several of the other instructions were to the same effect. 

The trial court in our opinion erred in its view of the law of the case 
as to the effect to be given the clause of the mortgage requiring insurance 
to be maintained upon the buildings. The agreement sued upon by appel- 
lant was not in derogation of the written provision in the mortgage. That 
agreement mercly made the mortgagor responsible for the procuring of 
insurance, but did not undertake to specify who was to be his agent for the 
actual writing of the insurance. The confusion arises from the fact. that 
respondent occupies a dual relation. From its position as mortgagee it 
had a right to require this insurance to be written, but in its poistion as 
an inurance agent it could make a yalid agreement by which it was to 
attend to the keeping up of. the insurance according to the practice’ often 
followed by insurance agents, and if it violated this agreement it is liable 
in damages. Rezac v. Zima, 96 Kan. 752, 153 Pac. 500, Ann. Cas. 1918 
1035, and note page 1038, citing many cases. 

Under the view which we take of this claimed agreement, it is not 
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necessary to pass upon the question of whether appellant was bound at all 
by the personal covenant in the mortgage to maintain insurance, inasmuch 
as he was not a party to the instrument, but secured title by a deed under 
which he did not assume the payment of the mortgage. 

{3] The court further instructed the jury that before appellant could 
recover they must find that the building and improvements were of the 
value of about $7,000 at the time they were destroyed. In view of the 
provisions of our statute (section 6059—105%, Rem. Code), the value of 
the premises was immaterial as between the parties to the agreement sued 
upon, and the court should not have given this instruction. 

The judgment will be reversed, and the cause remanded for a new trial 

Parker, C. J., and Holcomb, Mackintosh and Main, JJ., concur. 


SMEESTERS v. NEW DENMARK MUT. HOME FIRE INS. CO. 
(Supreme Court of Wisconsin. April 11, 1922.) 
187 Northwestern Reporter 986. 


1. INSURANCE—AGENT’S REQUEST THAT MORTGAGEE AND 
INSURED MEET HIM TO ADJUST LOSS HELD A WAIVER 
OF FORFEITURE. 

A forfeiture arising from the sale of insured property without the 
insurer's written consent was waived where the soliciting agent, with 
knowledge of the conveyance, requested a mortgagee to whom any loss 
was payable as his interest might appear to meet him at the scene of the 
fire with insured to adjust the loss, if the resulting inconvenience was 
sufficient to constitute a waiver, though the agent did not know that the 
company had not consented to the transfer, where the latter’s secretary 
testified that he knew it had not consented; the company being chargeable 
with the knowledge of both its agent and the secretary. 


(For other cases, see Insurance, Dec. Dig. 397.) 


2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW 
AGENT’S KNOWLEDGE OF MORTGAGES EXECUTED BY 
INSURED AND SUBSEQUENT VENDEE. 

In an action on a fire insurance policy, evidence /eld insufficient to 
support a finding that the company’s agent knew of a mortgage taken by 
insured on conveyance of the property to a third party or of a mortgage 
executed by insured subsequent to the execution of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4, INSURANCE—NO “WAIVER” OF FORFEITURE ARISING 
FROM EXECUTION OF MORTGAGES OF WHICH COMPANY 
HAD NO KNOWLEDGE. 

\n insurance agent's request that insured and a mortgagee to whom 
the loss was payable as his interest might appear meet him at the scene 
of the fire to‘adjust the loss did not constitute a waiver of forfeiture aris- 
ing from the execution of mortgages on the insured premises without the 
company’s written consent where neither the agent nor the company knew 
of such mortgages; a “waiver” existing only where one, with full knowl- 
edge of a material fact, does or forbears to do something inconsistent with 
the existence of the right waived or his intention to rély thereon. 

(For other cases, see Insurance, Dec. Dig. 397.) 
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(For other definitions, see Words and Phrases, First and Second 
Series, Waiver. 


Action by Hector Smeesters against the New Denmark Mutual Home 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded, with instructions to dismiss complaint. 


On the 17th day of July, 1915, the Denmark Insurance Company is- 
sued to one Prosper Jacquart its fire insurance policy for $1,200 on a 
dwelling house, the title to which then stood in the name of Prosper 
Jacquart and his wife. At that that time there were two mortgages on 
the property, one for $1,475, owned by plaintiff, and one for $200, executed 
to one John Simon. In the application for insurance, in response to a 
question as to the ‘amount of the incumbrance on the premises, Jacquart 
disclosed the $1,475 mortgage, but failed to reveal the existense of the 
$200 mortgage. On the 9th day of September, 1915, Jacquart executed a 
mortgage covering the property to Julia and Mary Swillie to secure a note 
for the sum of $900. December 15, 1917, Jacquart and wife conveyed the 
property to Louis Desotell, and on the same day Desotell executed to 
Jacquart a mortgage on the same premises to secure the sum of $410, pre- 
sumably a part of the purchase price. On August 2, 1918, the building was 
totally destroyed by fire. At the time of the fire the $1,475 mortgage owned 
by plaintiff had been reduced to $875. The Simon mortgage had been paid 
and satisfied. The Swillie mortgage had not been satisfied, but there was 
evidence to indicate that it had been paid. 

On the 30th day of July, 1915, there was indorsed on the policy the 
following. 

“Loss if any on this policy payable to Smeesters as his mortgage in- 
terest may appear.” (Signed by the secretary.) 

No similar indorsement was made on the policy with reference to any 
of the other mortgages. There was no consent on the part of the com- 
pany to the transfer of the property from Jacquart to Desotell. One 
Buckman was a director of the insurance company, and acted as agent in 
the matter of soliciting insurance in that community. He took Jacquart’s 
application for insurance, and signed the policy as president of the com- 
pany. 

Immediately after the fire the plaintiff telephoned to Buckman’s resi- 
dence to advise him thereof. Buckman was not at home, but his wife re- 
ceived the message. Upon his return Buckman called plaintiff on the 
‘phone and told him to meet him at the scene of the fire on the following 
morning, and to bring Jacquart with him. The plaintiff lived about 3 
miles from the premises, and Jacquart lived 3% miles from plaintiff's 
home. Plaintiff took his truck, got Jacquart, and drove to the premises to 
keep the appointment with Buckman, driving a total of about 13 miles. 
The meeting was arranged for the purpose of adjusting the loss. When 
Buckman looked over the policy, and saw that there was no mortgage con- 
sent clause indorsed thereon, except as to plaintiff’s mortgage, and that 
the insurance company had not consented to the transfer of the property 
and assignment of the policy from Jacquart to Desotell, he declined to 
negotiate further, upon the ground that the policy was void because the 
consent of the company was not indorsed on the policy with reference to 
the other mortgages and the tansfer from Jacquart to Desptell. 

This action was brought to recover on the policy. The trial was be- 
fore a jury. The jury returned a special verdict which will be referred, to 
in the opinion. Upon the special verdict judgment was rendered in favor 
of the plaintiff, from which the defendant brings this appeal. 


Evans & Merrill, of Green Bay, for appellant. 
Silverwood, Fontaine & Mc Creery, of Green Bay, for respondent. 
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Owen, J. (after stating the facts as above). The insurance policy 
contains the provision: 

“The interest of the insured in this policy is not assignable except 
with the consent of the company manifested in writing indorsed hereon 
or attached hereto and in case of any attempted transfer of this policy or 
a termination of the interest of the insured therein or in the property 
insured herein, either by sale or otherwise, without such written consent 
this policy shall thenceforth be void, and of no effect.” 


Also the following provision: 


“In case any person or persons insured in this company shall sell, 
convey or assign such insured property during the time term of the policy, 
it shall be lawful for the insured to assign and deliver to the purchaser 
such policy of insurance, and the assignee shall then have all the benefit 
thereof, provided, that before any loss happens, he, she or they shall have 
obtained the consent in writing of this company, to such assignment and 
have had it indorsed on or annexed to the said policy.” 


And further: 


“This policy shall be void if the subject of insurance be a building on 
ground not owned by the insured in fee simple or if the subject of in- 
surance be personal property and become incumbered by a chattel mort- 
gage or be realty and become incumbered by a real estate mortgage unless 
the company shall consent thereto by writing indorsed hereon or annexed 
thereto.” 


It is undisputed that the consent of the company as to the Swillie 
mortgage, the transfer from Jacquart to Desotell, and the mortgage from 
Desotell to Jacquart were not indorsed on the policy. In view of the 
above-quoted provisions from the policy, the absence of such consent so 
indorsed rendered the policy void unless the forfeiture thus created was 
in some manner waived. Keith v. Royal Insurance Co., 117 Wis. 531, 94 
N. W. 295, and cases there cited. It is contended on the part of the 
plaintiff that the request proceeding from Buckman to Smeesters to meet 
him upon the premises, and to bring Jacquart with him with a view of 
adjusting the loss, imposed such a burden on the part of the plaintiff as 
to constitute a waiver of the forfeiture. Conceding for present purposes 
that the inconvenience caused the plaintiff in meeting Buckman upon the 
premises, and in conveying Jacquart thereto, was sufficient to constitute a 
waiver of the forfeiture, it should be borne in mind that the waiver applied 
only to such matters creating a forfeiture as were within the knowledge of 
Buckman or the company. 


[1] The various transactions relied upon to constitute a forfeiture 
are: First, the execution of the Swilli: mortgage; second, the convey- 
ance from Jacquart to Desotell; and, third, the mortgage from Desotell 
to Jacquart. It is conceded that Buckman had knowledge of the conveyance 
of the property from Jacquart to Desotell. Buckman claims, however, 
that, while he had knowledge of the conveyance, he did not have knowl- 
edge of the fact that the company had not consented to the transfer. 
However, the secretary of the company was sworn as a witness, and testi- 
fied that he knew that the company had not consented to the transfer. 
So the situation is this: Buckman had knowledge of the transfer. His 
knowledge was the knowledge of the company, The secretary had knowl- 
edge that the company had not consented thereto by an indorsement on 
the policy. His knowledge of this fact was the knowledge of the company. 
The company, being chargeable with the knowledge of both Buckman and 
the secretary, knew of the transfer, and knew that it had not consented 
thereto, so that plaintiff was requested to present himself at the premises 
with full knowledge of these facts on the part of the company, and if it 
should be held that the inconvenience thus resulting to the plaintiff was 
sufficient to constitute a waiver, the forfeiture arising from the transfer 
of the property from Jacquart to Desotell was waived. 
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[2] However, there are two remaining transactions, either of which 
constituted a forfeiture. They are the Swillie mortgage and the mortgage 
from Desotell to Jacquart. Buckman maintained that he did not know of 
the existence of the Jacquart mortgage. The jury found that he did. 
Appellant contends that there is no evidence to support this answer, and 
we are compelled'to agree with this contention. No witness testified that 
he told Beckman, or anyone connected with the company, of the existence 
of the mortgage from Desotell to Jacquart. Smeesters unqualifiedly ad- 
mits that he did not tell him. Jacquart does not claim that he told him. 
Desotell was not even asked whether he had told him. The only testimony 
relied upon by respondent is the following from the cross-examination of 
Buckman : 


“Q. But, knowing all about this situation and the title, you told him 
you were coming over there to adjust that loss, didn’t you? A. Yes; but 
| did not know that he didn’t have the, policy sent over. I couldn’t know 
that. Q. But before you told him to meet you to adjust that loss, you 
knew about the state the title was in, didn’t you? A. I knew about the 
state of the titke—how that was in—but I didn’t know that he didn’t have 
that policy sent over. Q. That was the only thing you didn’t know? A. 
I supposed as a business man he would have sent that aver when I directed 
him over the telephone.” 


Up to this point the examination of Buckman had dealt entirely with 
the transfer from Jacquart to Desotell. Smeesters had told Buckman of 
the conveyance from Jacquart to Desotell. That is admitted by both 
the plaintiff and Buckman. Buckman testified that he told Smeesters to 
send his mortgage in so that the consent to the transfer might be indorsed 
thereon. Smeesters testified that Buckman assured him that his insurance 
was all right anyway. That was a sharply contested issue, and that was 
the only transfer affecting the title to which Buckman’s attention had 
been attracted during the course of his prior examination, either direct or 
cross. We do not think this testimony can properly be construed as an 
admission on the part of Buckman that he knew of the existence of the 
mortgage from Desotell to Jacquart. 

Some very vague and indefinite testimony was given by one Julian 
Romauld which, it is claimed, furnishes a basis for the finding of the jury. 
He testified that he was present at the meeting between Smeesters, Jac- 
quart and Buckman, and heard the conversation. He testified that he sup- 
posed that Buckman knew about the Desotell deed before he came there, 
because he talked about it, and that he heard no information given him 
there about the deed. He was further asked whether information was 
given to Buckman about the Jacquart mortgage, to which he replied: “Not 
that I know.” He was asked whether he heard of the conversation, and 
he replied: “Well, I was there right along.” Upon cross-examination he 
testified that he did not hear anybody say that Jacquart had any mortgage, 
and that he did not hear anything that day as to whether Jacquart had a 
mortgage or did not have. He heard Buckman tell Jacquart that he couldn't 
get anything on his mortgage. We can discover no probative force what- 
ever in this testimony as proof of the fact that Buckman knew of the 
existence of the Jacquart mortgage before he came to the meeting. In 
view of the fact that Buckman specifically denied having knowledge of 
the mortgage from Desotell to Jacquart, and in view of the utter failure 
of proof that any one likely to have knowledge of the mortgage told Buck- 
man about it, we are clear that the finding of the jury that he did have 
such knowledge is without any support in the evidence. Furthermore, there 
is no evidence at all that the company, or anyone connected with it, at 
any time had knowledge of the Swillie mortgage, unless it be the testimony 
already referred to on the part of Buckman that he knew of the state of 
the title. Such, as already indicated. cannot be construed as proof of 
knowledge on the part of Buckman of the existence of the Swillie mort- 
gage. 
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[3] The question whether or not Buckman or the company knew of 
the existence of the Swillie mortgage was not submitted to the jury, and 
the judgment is sought to be sustained on the ground that the court must 
have so found by virtue of section 2858m, providing that such fact is to be . 
deemed determined by the court in conformity with its judgment. But 
such a finding cannot be sustained without any evidence to support. it any 
more than a finding of the jury. The statute referred to specifically pro- 
vides that the finding or determination of such omitted fact by the court 
may be reviewed on appeal without any exception thereto. 

[4] As “a waiver exists only where one with full knowledge of a 
material fact does or forbears to do something inconsistent with the exis- 
tence of the right or of his intention to rely upon that right” (40 Cyc. 
259), it must be held that the company did not waive the forfeiture arising 
by reason of the execution of the Swillie and Jacquart mortgages upon 
the insured premises. Such incumbrances, in the absence of the consent 
of the company, rendered the insurance policies void. Keith v. Royal 
Insurance Co., 117 Wis. 531, 94 N. W. 295. It follows that the action can- 
not be maintained, and that the plaintiff’s complaint should be dismissed. 

Judgment reversed, and cause remanded with instructions to dismiss 
plaintiff’s complaint. 

Crownhart, J., took no part. 
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MARINE. 


VIRGINIA-CAROLINA CHEMICAL CO. v. CHESAPEAKE LIGHT- 
ERAGE & TOWING CO. er at. (No. 53.) 


(United States Circuit Court of Appeals, Second Circuit. Jan. 18, 1922.) 
279 Federal Reporter 684. 


2. INSURANCE—RIGHT OF CARGO OWNER TO SUE ON POLICY 
TO CARRIER. 
To entitle a cargo owner to maintain a suit on a marine policy issued 
to the carrier, he must, under the terms of the contarct have become the 
insured, when the cargo went on board the carrier’s vessel. 


(For other cases, see Insurance, Dec. Digg. § 156[1].) 


3. INSURANCE——CARGO OWNER HELD NOT ENTITLED TO 
RECOVER ON POLICY TO SHIPOWNER. 


A mrrine policy issued to a shipowner covered any property on which 
the insured had agreed with the shipper to provide insurance, and also its 
legal liability where it had not so agreed, but provided that it should not 
cover ‘where the assured, or any carrier or other bailee has insurance 
which would attach if this policy had not been issued.” Held, that a cargo 
owner could not recover on such policy for loss of cargo as “the assured,” 
where it had other insurance, nor through liability of the shipowner where 
the latter was not charged wih any fault. 


(For other cases, see Insurance, Dec. Dig. § 479.) 


Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in admiralty by the Virginia-Carolina Chemical Company against 
the Chesapeake Lighterage & Towing Company and Fireman’s Fund In- 
surance Company. Decree for libelant, against the Insurance Company, 
and it appeals. Reversed. 


Libelant either imported or bought from the importer certain “kainit.” 
The steamship Main, which bought the kainit, arrived at Baltimore, and 
libelant employed the Chesapeake Company to take the kainit upon one of 
its barges for carriage to Seawell, Md. The laden barge, according to the 
libel, “sprang a leak and sunk * * * as a result of perils of the sea,” 
whereby libelant’s cargo became a total loss. Except for the above quo- 
tation, the libel contains nothing that can be called an allegation of fault 
against the Chesapeake Company. 

Libelant did, however, allege that when the lighterage contract was 
made it was agreed with Chesapeake Company “that all goods lightered 
[Including, of course, this kainit] while on the lighters of Chesapeake, 
etc., Company, were to be insured by the [Chesapeake Company] up to the 
sum of $6,000, provided there was no prior insurance” thereon. In point 
of fact there was before and at the time when the kainit was laden on 
Chesapeake Company’s barge, and apparently for some months prior to that 
date, insurance attaching (according to its terms) to said kainit. It was 
expressed in a policy issued by Federal Insurance Company to the concern 
which apparently sold the kainit to libelant, and was in favor of said ven- 
dor corporation “on account of whom it may concern,” and it concerned 
the libelant apparently as holder of bills of lading for the kainit at the time 
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it was unladen from the Main and put aboard Chesapeake Company’s 
barge. 

This insurance, available to libelant, covered the kainit from the time 
of shipment on the Main until its delivery at destination, and specifically 
included “all risks of lighterage”’; but such general assumption was lim- 
ited by the following exceptive provision: ‘Warranted by the assured 
free from any liability for merchandise in the possession of any carrier or 
other bailee, who may be liable for any loss or damage thereto, and for 
merchandise shipped under a bill of lading containing a stipulation that the 
carrier may have the benefit of any insurance thereon, and that any insur- 
ance granted herein shall not cover where any carrier or other bailee has 
insurance (whether prior or subsequent in date to this policy) which would 
attach if this policy had not been issued,” 

At and before the time when Chesapeake Company agreed to carry 
libelant’s kainit, it had a policy in the Fireman’s Fund Insurance Com- 
pany, which by its terms covered “merchandise and property on which the 
(Chesapeake Company) have agreed with the shippers to provide insur- 
ance, also their legal liability in cases where they have not agreed to pro- 
vide insurance. This Fireman’s Company policy applied specifically to the 
barge which carried the kainit, and contained the exceptive provision: 
“Warranted by the assured that any insurance granted herein shall not 
cover where the assured or any carrier or other bailee has insurance which 
would attach if this policy had not been issued.” 

Upon the loss of the kainit libelant received from the Federal Com- 
pany what would have been its loss under that company’s insurance policy, 
but only “as a loan and repayable only to the extent of any net recovery 
[Federal Company] may make from any carrier, bailee, or others on ac- 
count of loss [of the kainit], or from any insurance effected by any car- 
rier, bailee or others on said” kainit. The receipt for this loan contained 
the usual agreement on the part of libelant to prosecute suits as required by 
Federal Company, but “at the expnse and under the exclusive direction 
and control” of said Company. 

Thereupon this action was begun, with allegations as above set forth 
only against Chesapeake Company, but with an averment that “by reason 
of the said. policy of insurance taken out [with Fireman’s Company] said 
Fireman’s Company is liable to it under and by virtue of the terms of its 
said policy with’ Chesapeake Company. The Chesapeake and Fireman’s 
Companies appeared by the same proctors, denied the allegation last quoted, 
but admitted that, when Chesapeake Company agreed to carry said kainit, 
it further agreed that it “would be insured by the Chesapeake Company 
while on its lighters, provided said cargoes were not otherwise insured.” 

At trial the only evidence beside the two policies of insurance and the 
receipt for the loan made to libelant by Federal Company was a stipulation 
that whatever agreement to insure was made by Chesapeake Company was 
evidenced only by talk between a representative of libelant and of Chesa- 
peake Company, and that if such representatives were called as witnesses 
each would swear exactly as their respective employers had pleaded. On 
this record the trial court gave decree to libelant as against the Fireman’s 
Insurance Company only, but dismissed the libel as against Chesapeake, 
etc., Company. Whereupon the Fireman’s Fund Insurance Company ap- 
pealed. 


William Harison, of New York City, for appellant. 
Harrington, Bigham & Englar, of New York City (D. Roger Englar 
and Vine H..Smith, both of New York City, of counsel), for appellee. 


Before Rogers, Hough, and Mayer, C. JJ. 


Houeu, C. J. (after sttaing the facts as above). Whether libelant 
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ever intended to allege any wrong or breach of contract on the part of 
Chesapeake Company as carrier of the kainit is doubtful; but it is certain 
that no proof exists of any dereliction by that company in respect of the 
carriage. Consequently the carrier as such is without negligence, and as 
no effort was made to charge Chesapeake Company as insurer merely 
because it carried, the cases from Inman v. Railway Co., 129 U. S. 128, 
9 Sup. Ct. 249, 32 L. Ed. 612, through Pennsylvania Co. v. Burr, 130 Fed. 
847, 65 C. C. A. 331, and Bradley v. Lehigh, etc., Co., 153 Fed. 350, 82 
C. C. A. 426, to Luckenbach v. McCahan, etc., Co., 248 U. S. 139,39 Sup. 
Ct. 53, 63 L. Ed. 170, 1 A. L. R. 1522, do not apply. It is true that this 
shipper had the kind of insurance, and pursued the procedure on settlement, 
followed by the shippers in the cases cited; an insurance and procedure suc- 
cessfully designed to prevent a carrier, liable on his contract of carriage, 
from escaping liability by a bill of lading agreement whereby such car- 
rier (in effect) obtained the benefit of shipper’s insurance. Phoenix Ins. 
Co. v. Erie, etc., Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 873. 

But Chesapeake Company is, by a section of decree below whereof no 
one complains, exonerated, not only from liability as carrier, but from all 
liability whatever. This suit, like all but a negligible fraction of admiralty 
proceedings on the instance side, must rest on either a marine tort or a 
maritime contract. Tort is eliminated as above shown; therefore the suit 
as against Chesapeake Company must have proceeded on the theory that 
said company agreed on due consideration to insure—i. e., procure insurance 
available to—libelant in respect of the kainit. And acquiescence in dis- 
charge of Chesapeake Company by the lower court must mean that said 
company (in libelant’s opinion) fulfilled whatever obligation it undertook 
by procuring or maintaining the Fireman’s Fund policy; therefore this suit 
is by the libelant as one insured by the Fireman’s Company, and on no 
other ground can it be maintained in the admiralty. 


The form has been dwelt upon as important, for in substance this 
litigation is obviously a sort of case stated by two insurance companies, 
with a request that the courts decide which of the two has succeeded in 
maneuvering the loss upon the other. Of such an effort it may be said 
in the recent phrase of Holmes, J., that “neither side would be likely to 
inspire enthusiasm.” Oeclwerke v. Erlanger, 248 U. S. 521, 39 Sup. Ct. 180, 
63 L. Ed. 399, and no court should or can do more than inquire whether 
under the pleadings and evidence the libelant has made out a case within 
the jurisdiction. 


[1] Again libelant must consider that Chesapeake Company fulfilled 
whatever promise to insure it ever made; for, if the suit be regarded as one 
to recover damages for a failure to insure or procure insurance, admiralty 
has no jurisdiction; the contract is not maritime. Marquardt v. French 
(D. C.) 53 Fed. 603, approved United, etc., Co. v. New York & Baltimore. 
etc., Line, 185 Fed. 386, 390, 107 C. C. A. 442. 


[2] Further it must be regarded, in order to establish jurisdiction, 
that libelant became the insured under the Fireman’s Fund policy the mo- 
ment the kainit went on Chesapeake Company’s barge (Southern, etc., Co., 
v. Merchant’s, etc., Co. (D. C.) 179 Fed. 133, 136, and case: cited), and 
that as such insured libelant can sue in its own name (The Sidney, 23 Fed. 
88, 93), even though the Fireman’s Fund policy specifically provides, “Loss, 
if‘ any, payable to” Chesapeake Company. On this last point we express 
no opinion, but assume it for argument’s sake. 

[3] Having thus made the assumptions necessary to admiralty juris- 
diction, we are clear that libelant as the insured under Fireman’s Fund 
policy cannot recover, for that policy specifically provides that it does not 
cover “where the assured has insurance which would attach if this policy 
had not been issued,” and libelant had exactly that kind of insurance under 
the Federal policy. If, however, the Chesapeake Company be regarded as 
the insured, and this suit be an effort to get at the Fireman’s Fund over 
Chesapeake’s shoulder, then (assuming the technical propriety of the 
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attempt) it was wrong to dismiss the libel as against Chesapeake Company. 

This brings us to what we think the crux of the case, and on an 
appeal which is a new trial, we may inquire whether the evidence war- 
ranted finding in substance that Chesapeake Company ever agreed to pro- 
cure or furnish insurance to libelant. Libelant said the promise was to 
insure “provided there was no prior insurance,” while Chesapeake Company 
said it only so agreed if the kainit “were not otherwise insured.” The 
two statements are far from meaning the same thing. Prior insurance is a 
technical term, concerning which much fine-spun arguing can be, and has 
been made; but “otherwise insured” is a plain expression, and no one can 
doubt that, when some agreement was made, libelant was otherwise insured. 
One oath is as good as the other; the probabilities are all with Chesapeake 
Company, if its promising employee had the slightest acquaintance with 
the intricacies of marine insurance. It is certain that by no fair pre- 
ponderance of evidence did libelant prove the controverted fact that Chesa- 
peake Company agreed to insure by any form of words that would or 
could enable shipper’s insurers to transfer their burden to carrier’s insurers. 

Where the carrier is guilty of fault, the cases first above cited (and 
many others) show just how his insurers (if any there are) can be made 
to bear the burden of that fault; notwithstanding any effort yet exhibited 
in the reports, on the carrier’s part and embedded in the contract of car- 
riage, to escape the consequences of fault. This is an endeavor to put on a 
carrier, who committed no fault, a burden assumable only by express 
contract. Such contract is (1) not~-proven; but (2) if the Fireman’s 
policy be the fruit of the contract, libelant can only sue thereon as the 
assured—a legal position which defeats its occupant. 

Decree reversed, without costs, and cause remanded, with directions to 
dismiss the libel, without costs. 


FRANK B. HALL & CO.,, Inc., v. JEFFERSON INS. CO., et At. 
(United States District Court, S. D. New York. November 26, 1921.) 
279 Federal Reporter, 892. 


1. INSURANCE — PROVISION DISPENSING WITH PROOF OF 

INTEREST LEGAL; “P..P: 1.” 

A marine insurance policy, providing that, in the event of loss, the 
policy is to be deemed sufficient proof of interest—policy prcof of interest 
(“P. P. I.”)—is legal, and amounts to an agreement that insured shall be 
recognized, without further proof, to have had the interest named in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


2. INSURANCE — PROVISION DISPENSING WITH PROOF OF 
INTEREST APPLIES TO INTEREST AT TIME OF LOSS. 
A marine insurance policy, providing that the policy shall be deemed 
sufficient proof of interest, covers insured’s interest at the time of loss, in 
the absence of any showing that it is a wagering contract. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE—MARINE POLICY ADMITTING FULL INTER- 
EST ENFORCED FOR FULL VALUE. 


A. marine insurance policy, covering vessel against which insured had 
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a maritime lien for supplies, and which provided that the policy should 
be sufficient proof of interest, and that full interest was admitted, must 
be enforced for the full value of the insurance, though the actual value 
of the supplies furnished was less. 


(For other cases, see Insurance, Dec. Dig. § 475.) 


4. INSURANCE — PROOF OF LOSS HELD TO MAKE PRIMA 

FACIE CASE. 

Under a marine insurance policy, issued to one having a maritime lien, 
and providing that the policy should be deemed sufficient proof of interest, 
and that full interest was admitted, insured makes out a prima facie case 
on proof of total loss of the vessel. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


5. INSURANCE — MARINE INSURER HELD SUBROGATED TO 
INSURED’S RIGHTS UNDER MARITIME LIEN. 


A marine insurance policy, issued to one having a maritime lien for 
supplies, and providing that the policy was to be deemed sufficient proof 
of interest, and that full interest was admitted, is a contract of indemnity 
against loss, and the insurer, on paying the loss, is subrogated to insured’s 
rights against the owner of the vessel. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


6. INSURANCE — RECOVERY DEFEATED TO EXTENT IN- 

SURED PAID BY VESSEL OWNER. 

As one insuring the holder of a maritime lien for supplies, by a policy 
declaring that it should be sufficient proof of interest, and that full inter- 
est was admitted, has a right of subrogation, the vessel owner’s payment 
for the supplies is a defense to the extent of such payment, in a suit in 
admiralty on the policy. 

(For other cases, see Insurance, Dec. Dig. § 480.) 


In Admiralty. Libel by Frank B. Hall & Co., Inc., against the Jef- 
ferson Insurance Company and others. Decree for libelant. 


Libel in personam on an insurance policy. The libelants having fur- 
nished certain supplies to the schooner J. E. Dubignon, for which they 
had a maritime lien in whole or in part, applied to the respondent, among 
others, for a policy of insurance. This was given in the following words: 
“Baker, Carver & Morrell, and/or as agents, on account of whom it may 
concern, in case of less to be paid to them or order, do make insurance 
and cause to be insured, lost or not lost, on advances, as per form at- 
tached, at and from New York to Buenos Aires, direct or otherwise, and 
for fifteen days in port after arrival.’ There were two “riders” en the 
policy. The first read: “Upon advances per the vessel called the schooner 
J. E. Dubignon. * * * This insurance is against the risk, of total 
and/or constructive total loss of vessel.” The second rider, and this is 
the important one, read: “In the event of loss this policy is to be deemed 
sufficient proof of interest. Full interest admitted.” The last three words 
were typed; the earlier words in the second rider printed. In the margin 
of the policy, below the printed words ‘““Amount Insured,” were typed the 
figures “$6,000.” In other respects the insurance was what is known as 
the “Boston schoener policy,” and need not be set forth. 

The actual value of the supplies furnished by the libelants was not 
$6,000, but about $4,800, all of which were unpaid when she sailed. She 
was never reported at any port or on the seas, and it is conceded that she 
is lost. Meanwhile the owner, who was personally indebted for the sup- 
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plies, has paid the libelants in’ full, though it is necessarily impessible to 
know whether or not at that time the schooner had been lost. 


John A. McManus, of New York City, for appellant. 
William Harison, of New York City, for respondent. 


LearNep Hanp, D. J. (after stating the facts as above). Two ques- 
tions arise: First. What should be the recovery of the libelants, if the 
owners had not paid them? Second. Does the fact of payment affect their 
rights? While the policy reads as an insurance of “advances,” it is clear 
that it was not meant to guarantee the owner’s payment, but the libelants’ 
interest in the schooner, which was a maritime lien. 

[1, 2] The form of the policy, policy proof of interest (P. P. I.), is 
familiar, and in this country legal. It amounts to an agreement that “in 
the event of loss” the insured shall be recognized without further proof 
to have had the interest named in the policy in the subject-matter insured. 
To this the insurers here answer that, while this may be true as of the 
time when the policy was written, it does not apply when the loss occurs. 
Under the proof it is impossible to say whether the loss occurred before or 
after the owner paid his debt and extinguished the lien. Hence they' 
argue the libelants fail to show that there has been any loss, and must fail. 

This follows if the P. P. I. clause only covers the insured’s interest 
at the time when the risk attached. I think that it must be held to go 
further. The clause reads, “In the event of loss this policy is to be deemed 
sufficient proof of interest.” Interest at what time? Certainly “in the 
event of loss,” which is the only relevant time. The clause is meant to 
relieve the insured from showing that at that time he had an insurable 
interest. This, indeed, may result in a wagering contract, and so far the 
clause might be thought void; but, as that is not even argued, the clause 
must be enforced,as it reads. 

[3] Again, I think that it must be enforced for the full value of the 
insurance. Is it a “valued” policy? If so, it is such by virtue of the 
typed words, “Full interest admitted.” These are redundant, if they refer 
to the libelants’ interest as lienor; they have a meaning, if they refer to the 
amount of the lien. It was unnecessary to show that no one else was 
interested in the “advances.” The policy with the P. P. I. clause effected 
that as it stood. Some meaning must be given them, and it seems to me 
that they must mean that the “advances” must be taken at their “full 
interest,” as stated in the policy. There was reason for this; the proof 
of the value of the supplies might be difficult and doubtful. An agreed 
valuation was a reasonable provision. 

[4, 5] Therefore, it appears to me that, on proof of total loss of the 
schooner, the libelants ‘make out a prima facie case. Such alone must 
have been the purpose of the parties; that purpose was legal. However, 
the contract was one of insurance, and insurance is indemnity for loss. 
If, therefore, the owner had not paid the bill for supplies, the insurer, upon 
paying the loss, would have been subrogated to the insured’s rights. The 
reason for this is clear; otherwise, the insured could collect twice, once 
from the insurer, and again, in part, at least, from the owner. This would 
ignore the fundamental postulate of all insurance, that it must not be a 
mere bet upon a future event. 

The principle of subrogation in such cases is well recognized. For 
example, the rule is settled that the insurer has the right of subrogation 
against a carrier, who may be responsible for the loss of the goods. Gar- 
rison v. Memphis Ins. Co., 19 How. 312, 15 L. Ed. 656; Clark v. Wilson, 
103 Mass. 219, 4 Am. Rep. 532. This is because in this way alone can 
the insuted be prevented from two recoveries, turning his policy into a 
wager. The case at bar is not that, but it is governed by the same prin- 
ciple; it is the case of a lienor taking out insurance for himself on his 
lien, quite the same case as a fire policy taken out by a mortgagee. 

‘ Carpenter v. Providence, etc., Co., 16 Pet. 495, 10 L. Ed. 1044, con- 
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trols, I think. It is said that the remarks of Mr. Justice Story in that case 
are obiter. True, the case could have been decided without them, because 
it was only necessary to decide that insurance taken out by the mortgagor 
and assigned to the mortgagee was still mortgagor’s insurance. Still they 
have the authority of the deliberate judgment of the great judge who ut- 
tered them. His decision in Hancox vy. Fishing Ins. Co., 3 Sumn. 132, 
Fed. Cas. No. 6013 is consistent only with the same doctrine. There, in a 
case similar to that a bar, he allowed recovery upon the theory that the 
insurers, after payment, should be subrogated. 

I agree that the insured is not compelled to exhaust his other reme- 
dies first. Excelsior Fire Ins. Co. v. Royal Ins. Co., 55 N. Y. 343, 14 Am. 
Rep. 271. But that does not touch his right of subrogation. No other 
creditor with two claims is so obliged. Ulster Co. Savings Inst. v. Leake, 
73 N. Y. 161, 164, 29 Am. Rep. 115, treats as law the dictum in Excelsior, 
etc., Co. v. Royal, etc., Co., supra, 55 N. Y. 359, 14 Am. Rep. 271, that 
the insurer is entitled to be subrogated. Subrogation was allowed in 
Baker v. Monumental, etc., Ass’n, 58 W. Va. 408, 52 S. E. 403, 3 L. R. A. 
(N. S.) 79, 112 Am. St. Rep. 996, Gillaspie v. Scottish, etc., Co., 61 W. Va. 
169, 56 S. E. 213, 11 L. R. A. (N. S.) 143, Norwich Fire Ins. Co. v. 
Boomer, 52 Ill. 442, 4 Am. Rep. 618, and Leydon v. Lawrence, 79 N, J. Eq. 
113, 81 Atl. 121; Id. 80 N. J. Eq. 550, 85 Atl. 1134. 

I cannot think that the contrary opinion could have ever gained accep- 
tance, but for the great name of Shaw, which gave it currency after King 
v. State, etc., Co., 7 Cush. (Mass.) 1, 54 Am. Dec. 683. That case is 
indeed squarely to the contrary, and without the support of other deci- 
sions I should scarcely wish to differ from it. However, it stands alone, 
I think, and has been now overruled by statute. Canton Co. Op. Bank v 
American, etc., Co., 219 Mass. 132, 106 N. E. 635. With deference it 
seems to me clearly to ignore the character of the insurance contract, and 
the control which equity will exert to effectuate the only lawful purpose 
which the parties might entertain. . 

[6] If the respondent had the right of subrogation, then it would, 
of course, be entitled to treat as a defense the owner’s payment of the 
debt, by which the debt was discharged. It may be argued that this 
result is the same as though the P. P. I. clause were ignored; but that 
is not true. If the clause were ignored, there could be no recovery at 
all, since it would be impossible to show that the lien was in existence 
when the schooner sank. The combination of that clause and the “valued 
insurance” clause together assure the lienor of a total recovery of $6,000 
from one source or another, which is what the parties bargained for. 
Those provisions in the agreement must be enforced in some fashion, but 
they cannot disguise the general character of the transaction. Formally. 
the proper way to regard the case is to treat the policy as indisputable, 
and to permit a decree for the full amount, but in equity to enjoin its 
collection to the extent that the insured has profited by the discharge of 
those rights to which the insurer would have been entitled. In the admiralty 
all this may all be done in one decree. 

Decree accordingly; no costs. 
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PENINSULAR TRANSP. CO. v. GREATER BRITAIN INS. CO., 
LIMITED. 


(New York Supreme Court, Special Term, New York County. November 
15, 1921.) 


193 New York Supplement, 885. 


1. INSURANCE—AFFIDAVITS THAT OFFICERS OF PLAINTIFF 
INSURED WERE UNDER ARREST FOR FRAUD IN SINK- 
ING VESSEL HELD NOT TO CONSTITUTE A DEFENSE. 

In an action against an insurance company for loss of a vessel, de- 
fendant’s affidavits showing only that the president of the plaintiff, the 
captain, and the engineer of the vessel were under arrest in the United 
States court for fraud in the sinking cf the vessel, but not claiming that 
an indictment has been found or that there was a convictien, field not 
to state a defense. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


2. INSURANCE—EVIDENCE OF FRAUD CANNOT BE OFFERED 
UNDER A DENIAL. 
Under a denial, no evidence can be offered of fraud. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Action by the Peninsular Transportation Company, Inc., against the 


Greater Britain Insurance Company, Limited. On motion .fer summary 
judgment under the Civil Practice Act. Motion granted. 


See, also-—— App. Div. ——, 193 N. Y. Supp. 886. 


Newsurcer, J. This is a motion for judgment under rule 113 and 
section 1569 of the Civil Practice Act. The complaint alleges that the 
plaintiff was the ownér of the schooner Charles G. Endicott: that the 
defendant, an insurance company organized and existing under the laws 
of Great Britain, entered into’ a contract in writing, upon the considera- 
tion of a premium paid, to insure plaintiff, as owner, against all conse- 
quences of hostilities of war and against damage to the schooner Endicott 
caused by mines or other engines of war; that the schooner was lost at 
sea as a result of the damage caused to said vessel by a mine or other 
engines: of war; and that as a result defendant became liable. The answer 
is a general denial, upon information and belief. This motion is based 
upon affidavits and depositions heretofore taken. The depositions of a 
number of the crew were taken upon notice to the defendant, and it was 
represented by counsel, who cross-examined such witnesses. 

[1-2] Defendant has submitted affidavits, but it does not attempt to 
show any defense, except that it is alleged that the president of the plain- 
tiff, the captain, and the engineer of the vessel were under arrest in the 
United States court for fraud in the sinking of the vessel. It is not 
claimed that an indictment has been found, nor that there was a convic- 
tion. No such defense has been stated. It has been repeatedly held that, 
under a denial, no evidence can be offered of fraud, and, if- the defendant 
believed it had been fraudulently imposed upon, it was its duty to allege 
the same. 

[3] From a reading of the affidavits and depositions it is apparent 
that the plaintiff has proved all that would be required on a trial. The 
defendant has offered no proof that could be entertained on such trial, in 
view of the present condition of the pleadings. It has been held that 
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Rule 113 applies to actions commenced prior to October 1. See Stern v. 

Zeno, 116 Misc. Rep. 661, 191 N. Y. Supp. 298; Textor v. Smith, Law 

Journal, October 27, 1921; Buehler v. Bush, Law Journal, October 21, 1921. 
Motion for judgment granted. Settle order on notice. 


PENINSULAR TRANSP. CO., Inc.. v. GREATER BRITAIN INS. 
CORPORATION, Limitep. 


(New York Supreme Court, Appellate Division, First Department. April 
21, 1922.) 


193 New York Supplement, 886. 


1. JUDGMENT — COURT HELD NOT WARRANTED IN STRIK- 
ING OUT ANSWER AND RENDERING SUMMARY JUDG- 
MENT FOR ONE-FIFTH OF DEMAND FOR LOSS OF PROF- 
(TS; 

In action on marine insurance policy, in which there were issues duly 
joined with respect to the subject and amount of the insurance and the 
cause and extent of the loss, the court, under Rules of Civil Practice, rule 
113, providing that, when an answer is served in an action to recover a 
debt or liquidated demand arising on a contract, the court may strike out 
the answer and render a summary judgment, on motion and affidavit 
that there is no defense, unless defendant shows facts sufficient to en- 
title him to defend, was not authorized to render judgment on such mo- 
tion for one-fifth of the amount demanded for loss of anticipated profits, 
consisting of freight charges which had been received by plaintiff in 
advance with no recourse cn loss of cargo. 

(For other cases, see Judgment, Dec. Dig. § 186.) 

2. JUDGMENT—MOTION TO STRIKE OUT ANSWER AND FOR 


SUMMARY JUDGMENT DENIED, WHERE IT IS NOT PLAIN 
THAT THERE IS NO SUBSTANTIAL ISSUE TO BE TRIED. 


A motion to strike out the answer and for summary judgment, under 
Rules of Civil Practice, rule 113, should be denied, where it is not per- 
fectly plain that there is no substantial issue to be tried. 

(For other cases, see Judgment, Dec. Dig. § 186.) 


Appeal from Special.Term, New York County. 

Action by the Peninsular Transportation Company, Inc., against the 
Greater Britain Insurance Corporation, Limited. From an order strik- 
ing out its answer, and ordering judgment in favor of the plaintiff for 
$5,000 and costs, and from a judgment entered pursuant to such order, 
and from an order denying its motion to vacate the order striking out 
its answer, and for a reargument thereon, and for leave to file an 
amended answer, the defendant appeals. Reversed. 


See, also, 193 N. Y. Supp. 885. 


The order striking out the answer was made on plaintiff's motion 
under rule 113 of the Rules of Civil Practice, which is as follows: 

“Rule 113. Swmmary Judgment-—When an answer is served in an 
action to recover a debt or liquidated demand arising, 

“1. On a contract, express or implied, sealed or not sealed; or 

“2. On a judgment for'a stated sum 
the answer may be struck out and judgment entered thereon on motion, 
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and the affidavit of the plaintiff or of any other person having knowledge 
of the facts, verifying the cause of action and stating the amount claimed, 
and his belief that there is no defense to the action, unless the defendant 
by affidavit or other proof, shall show such facts as may be deemed, by 
the judge hearing the motion, sufficient to entitle him to defend.” 


The complaint shows -that the plaintiff is a Delaware corporation, and 
that the defendant is a corporation organized under the laws of the king- 
dom of Great Britain; that prior to the 9th of February, 1921, the parties 
entered into a contract in writing by which the defendant, in consideration 
of a premium paid therefor, insured the plaintiff as owner of the schooner 
Charles G. Endicott in the principal sum of about $17,000 against “all 
consequences of hostilities of warlike operations, whether before or after 
declaration of war, and against loss of, or damage to the schooner Charles 
G. Endicott, caused by mines, and/or torpedoes, and/or other engines of 
war’; that the defendant thereupon became liable t plaintiff in the sum of 
one of the causes so insured against, was entitled to payment of the prin- 
cipal sum, together with interest thereon and the costs incurred in collect- 
ing the same; that on the 9th of February, 1921, the schooner, which was 
owned by the plaintiff and so insured, was lost at sea as the result of dam- 
age caused by a mine “and/or other engines of war and in consequence 
of hostilities or warlike operations committed after the declaration of 
war’; that the defendant thereupn became liable to plaintiff in the sum of 
about $17,000, with interest thereon from February 9, 1921, and costs and 
expenses; that the interest and expenses to the date of the verification of 
the complaint amount to $6,765, making a total of $23,675, for which the 
plaintiff demanded judgment. The answer, which is aso verified, admits 
the incerporation of the defendant and denies that it has any knowledge 
or information sufficient to form a belief with respect to the allegations 
concerning the incorporation of the plaintiff, and upon information and 
belief denies each and every other allegation of the complaint. This 
form of pleading is authorized by Civil Practice Act, §§ 261, 276; but the 
denial with respect to the incorporation of the plaintiff was insufficient to 
require proof of its incorporation to be made upon the trial. Rules of 
Civil Practice, rule 93. 


Argued before Dowling, Laughlin, Smith, Merrell, and Greenbaum, 
JJ. 


3arry, Wainwright, Thacher & Symmers, of New York City (Her- 
bert Barry, of New York City, of counsel), for appellant. 
Delancey Nicoll, Jr.. of New York City, for respondent. 


LAUGHLIN, J. The motion to strike out the answer was made on the 
pleadings, on depositions de bene essee of five members of the crew of 
the schooner, which were taken pursuant to the order of the court herein, 
and also on their affidavits, the affidavits of two other members of the 
crew, and on affidavits made by the president of the plaintiff, the president 
and vice-president of the brokerage corporation which placed this insurance, 
and the attorney for the plaintiff. The depositions and affidavits of the 
members of the crew tend to show that the preceding voyage of the 
schooner was from Portugal to Gloucester, Mass., with a cargo of salt and 
some champagne, port wine and vermuth which was brought over by the 
captain; that the cargo of salt was unloaded at Gloucester, and the schooner 
then sailed to New York for refitting, and thereafter to Newport News, 
and was anchored in Hampton Roads; that a trunk full of brick and other 
material was there brought on board and emptied, and the champagne, wine 
and vermuth were taken ashore in the trunk; that for several days, while 
the schooner was anchored in Hampton Roads, after the crew had been 
discharged and the captain had gone to New York on business in refer 
ence to the previous voyage, the only persons on board were the engineer, 
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who was an office employee of the plaintiff, and, to the knowledge of the 
captain, had shipped under an assumed name, and was also the brother of 
a director of the brokerage company which placed the insurance on the 
schooner, and one Joe Vasconcellos, a brother of the plaintiff’s president ; 
that after the captain returned the schooner was taken to a dock at Nor- 
folk and took on a cargo of 811 tons of coal consigned to Manzanilla, 
Cuba; that at Norfolk an entire new crew of eight men was taken on 
board, and the schooner, after lying in Hampton Roads for nine or ten 
days awaiting favorable wind, was towed out to sea by a tug on the 3lst 
of January, 1921, and sailed for Manzanilla; that the crew was divided 
into two watches, one in charge of the mate, and the other in charge of 
the boatswain; that the schooner was seaworthy and in good condition and 
had two pumps, the forward of which was steam and the other gasoline, 
and it was necessary to work both of them a few minutes twice a day to 
pump out the water that leaked in; that the gasoline, about 40 gallons in 
all, was kept in tin cans in the windlass room forward of the engine room; 
that, while on watch, one of the crew was at the wheel and the other on 
lookout forward of the forward deck house; that as neither the captain, 
the engineer, nor the cook stood a regular watch, there were on watch only 
a seaman at the wheel, the forward lookout, and the mate or boatswain in 
charge of them; that the schooner encountered pleasant weather and was 
making about seven knots an hour, with all sails, excepting the topsails, 
set, with the boatswain and his watch on duty at about 10 o'clock on the 
evening of the 9th, and she was about 60 miles off the easterly end of 
Cuba when a loud report was heard and the schooner shook, and the boat- 
swain thought a man-of-war was firing on them, and water and flame 
was’seen going up 10 to 15 feet above the deck abreast the main rigging 
on the starboard side, but neither the deck nor the hatches were blown up, 
and the schooner listed to port and then came back, and the captain ordered 
the pump wells sounded, and the ‘mate reported eight feet of water for- 
ward, and the sails were ordered lowered and a boat was launched, and 
the crew entered it and abandoned the schooner; that neither pumping was 
working at the time of the explosion, but the gasoline pump was started 
immediately thereafter, and the schooner continued to float, settling down 
gradually at the bow until about 1 a. m., when she disappeared, and the 
crew landed the next afternoon on the coast of Cuba; that two other ves- 
sels commanded by the captain of the schooner had sprung leaks and been 
lost at sea. No attempt was made to discover where the hole in the ves- 
sel was, other than by looking down a small hatchway in the windlass 
room and seeing water coming in over the coal. 


One of the seamen, who was off watch, but had been on deck just be- 
fore the explosion and had- gone back into the forecastle, testified that he 
looked down about the main rigging and saw a lot of flame and water 
coming up into the air on the starboard side; that the explosion sounded 
like the discharge of a gun, and he thought that it occurred outside the 
schooner; that the schooner did not take fire and he smelled no smoke: 
that he and the boatswain went into the windlass room and took off the 
hatch, and looked into the hold with a searchlight, and saw water coming 
in over the coal, but that he did not go over and take a look at the point 
where he had seen the fire and water come up. The seaman at the wheel 
testified that “something struck—looked like a six-inch gun, right in our 
main rigging, at the after chain plate, and a stream of fire and water went 
up”; and that the explosion knocked him off his feet and killed the head- 
way of the ship, but he observed no damage done to the deck; and that, 
“where the water came up, it was from the outside, it was by the main 
rigging and the after chain plates.” He did not see the hole in the side 
of the ship or look for it. The affidavit of the engineer was to the effect 
that he was in his berth on the starboard side when the explosion occurred, 
and the window over his port and one in the engine room were blown in. 
The affidavit of the president of Frank B. Hall & Co., which as broker 
placed the insurance, shows that the insurance on the schooner was $176,- 
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000, and that it was payable to the plaintiff, and that his company investi- 
gated the loss and became satisfied that it was caused by a mine, and 
prepared papers for the payment of the loss, and the American under- 
writers paid their share, amounting to $25,000. The affidavit of the pregi- 
dent of the plaintiff charged that the answer was interposed for delay, and 
that there was no defense to the action. 

An affidavit made by one of the attorneys for the defendant was read 
in opposition to the motion, to the effect that the policy on which the 
action was predicated was in London, and that he was informed by a cable- 
gram from the defendant in London that the policy issued by it was only 
on the anticipated profits of the voyage and was limited to $5,000; that 
the defendant’s attorneys had been advised by the United States district 
attorney at Norfolk, Va., that an investigation by the federal authorities of 
the circumstances attending the loss of this schooner had led to the issu- 
ance of warrants against the president of the plaintiff and the engineer of 
the schooner, and that he had requested the attorneys for the defendant 
not to disclose for the present any evidence they might have with respect 
thereto, lest such disclosure might prejudice the criminal prosecutions in- 
stituted by the federal authorities and then pending, and that in his opinion 
the interests of justice required that defendant should not at that time 
disclose its evidence. There was also read in opposition to the motion an 
affidavit by an attorney for the American underwriters, to the effect that 
they were considering the advisability of bringing an action to recover 
back the insurance paid by them on the schooner. 

On the motion to vacate the order and for a reargument and for leave 
to amend, the defendant showed that the policy, which had then been 
received from London, was not as alleged in the complaint on the hull of 
the schooner, but was only on the anticipated profits of the charter on this 
voyage; that the freight charges on this cargo of coal amounted to only 
$5.50 per ton, aggtegating less than $5,000, and that they had been irre- 
vocably paid in advance, so that there could be no loss sustained by the 
plaintiff ; and that in the interim two members of the crew and the plain- 
tiff’s president and his brother had been indicted by a federal grand jury 
for conspiracy to destroy the schooner, and that it was charged in the 
indictment that she.was destroyed by members of the crew and not by a 
mine. 


On that motion the defendant also presented affidavits made by two 
former lieutenants in the United States Naval Reserve, who during the 
World War had been attached to the United States Naval Mine force’ for 
duty in connection with the laying of the North Sea mine barrage, and, 
after the Armistice, in connection with the sweeping and removal of that 
barrage, and who had observed the explosion of over 500 naval mines 
both during and after the war. Their affidavits were to the affect that 
they had read the depositions and affidavits presented in behalf of plain- 
tiff, and that in their opinion the schooner was not sunk by a mine. There 
was also presented a letter from the acting Secretary of the Navy, dated 
March 28, 1921, to the effect that the Navy Department had never re- 
ceived information of a mine field in West Indian waters, or of one so 
disposed as to make it probable that a mine might drift into that vicinity, 
and further that the German mine fields in the Western Hemisphere were 
known and had been swept clear of mines more than a year before. An- 
other affidavit in support of the motion was made by a marine surveyor 
and appraiser, who surveyed this schooner while she was in dock in New 
York in December, 1920, to the effect that the market value at that time 
was not over $35,000. A further affidavit in opposition to the motion was 
made by one of the attorneys for the defendant, to the effect that, on 
inquiry among marine insurance men, he was informed that although lib- 
eral valuations were allowed in valued policies on ships, sometimes to the 
extent of 15 to 35 per cent above the value of the ship, nevertheless the 
actual value rem mained the guiding principle of all marine underwriting, 
and that the afhant in his experience as a marine insurance lawyer had 
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never heard of an instance in which the discrepancy between the actual 
value of the ship and its insured value was so great, or anything like so 
great, as in the present case. 

. [1] It is quite obvious that the court was not authorized to strike 
out the answer. There were issues, duly joined, with respect to the sub- 
ject and amount of the insurance, and the cause and extent of the loss. 
Such issues cannot be determined summarily on conflicting affidavits, unless 
the parties waive their right to have them determined on common-law 
evidence on the trial. The complaint was on a policy of insurance to the 
owner on the hull. The judgment entered was for less than one-fifth of 
the amount demanded, and not for the loss of the hull, but for loss of 
anticipated profits of the voyage consisting of the freight charges, which 
it now appears had been received by plaintiff in advance, with no recourse 
against it therefor predicated on the loss of the cargo at sea. The fact 
that the insurance was for a loss that could not be sustained ,and that there 
was insurance on the hull and for more than five times the value thereof, 
and the other facts and circumstances, rendered it quite. improper for the 
court to pass upon the merits of the defense on affidavits, and plainly 
entitled the defendant to try the issues with respect to the subject of the 
insurance, amount of loss, if any, sustained by plaintiff, and whether it 
resulted from a cause covered by the policy. The purpose and scope of 
rule 133 were recently clearly and fully outlined, and defined as definitely 
as may be in advance of the presentation of the facts of a particular case, 
by a unanimous opinion of this court written by Mr. Justice Page, who 
was chairman of the convention by which it was drafted. Dwan v. Mas- 
sarene, 199 App. Div. 872, 192 N. Y. Supp. 577. The authority of the 
court on such an application is therein comprehensively stated as follows: 


“The power is given to the court, but it is needless to say that it must 
be exercised with care and not extended beyond its just limits. The court 
is not authorized to try the issue, but is to determine whether there is an 
issue to be tried. If there is, it must be tried by a jury. Plaintiff’s affidavit 
must state such facts as are necessary to establish a good cause of action. 
It will not be sufficient if it verifies only a portion of the cause of action, 
leaving out some essential part thereof. It must state the amount claimed, 
and his belief that there is no defense to the action. The defendant must 
show that he has a bona fide defense to the action, one which he may be able 
to establish. It must be a plausible ground of defense, something fairly 
arguable and of a substantial character. This he must show by affidavits 
or’ other proof. He cannot shelter himself behind general or specific 
denials, or denials of knowledge or information sufficient to form a helief. 
He must show that his denial or his defense is not false and sham, but 
interposed in good faith and not for delay.” 


[2] That opinion requires no further elaboration, but merely thought- 
ful and patient consideration in applying it; and where it is not perfectly 
plain that there is no substantial issue to be tried, a motion under rule 113 
to strike out the answer and for judgment should be denied (see Lloyd's 
Banking Co. v. Ogle, 34 Law T. [N. S.] 584, 586: Jones v. Stone, 70 
Law T. [N. S.] 174; Codd v. Delap, 92 Law T. [N. S.] 510; Jacobs v. 
Booth’s Distillery Co., 85 Law T. [N. S.] 262; Thompson v. Marshall, 41 
Law T. [N. S.] 720; Yorkshire Banking Co., Ltd., v. Beatson [1879] 4 
C. P. Div. 213; Fuller v. Alexander Bros. [1882] 47 Law T. 443, 52 Law 
J. Q. B. Div. 103; Lynde v. Waithman, L. R. [1895] 2 Q. B. Div. 180); 
and the moving party should be left to his remedy by placing the cause 
on the general calendar and moving under rule VI of the Trial Term 
Rules of this Department to have the cause placed on the day calendar 
for trial, on the ground that there is no substantial defense to the action, or 
that the answer was not interposed in good faith, or was interposed for 
the purpose of delay. 

The orders appealed from are therefore reversed, with $10 costs and 
disbursements, and the plaintiff’s motion to strike out the answer and for 
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judgment is denied, with $10 costs, and the defendant’s motion to set aside 
the order entered herein November 21, 1921, and to vacate the judgment 
entered November 29, 1921, and for leave to file an amended answer herein, 
is granted, with $10 costs, and the judgment reversed, with costs. All 


concur, 
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ACCIDENT AND HEALTH. 


JORDAN v. LOGIA SUPREMA DE LA ALIANZA HISPANO- 
AMERICANA, (No. 1955.) 


(Supreme Court of Arizona. April 22, 1922.) 
206 Pacific Reporter, 162. 


3. INSURANCE — ENGAGING IN SINGLE BURGLARY IS NOT 

HABIT HURTFUL TO HEALTH OF INSURED. 

Within a provision that a fraternal benefit certificate can be annulled 
for habits hurtful to health of insured, the term “habit”? means those 
having a harmful effect upon the health of the insured, and even if bur- 
glary could be considered as a habit, proof of a single act of burglary 
by insured would not give it that effect. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


4. INSURANCE—LIFE POLICY COVERS DEATH WHILE COM: 

MITTING FELONY IN ABSENCE OF EXCEPTION. 

In the absence of any provision in the policy excepting the risk of 
death while engaged in violation of the law, insurer is liable, though in- 
sured was killed while committing a felony, if it does not appear that the 
policy was obtained in contemplation of the cotmmission of the crime. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


5. INSURANCE — FELONY MUST BE CAUSE OF DEATH TO 
COME WITHIN EXCEPTION IN LIFE INSURANCE POLICY. 
Where a life insurance policy excepted the risk of death while com- 

mitting a felony, there must be some causative connection between the 

act which constituted the violation of the law and the death of the insured 
to bring the case within the exception; the violation must be the proxim- 
ate or immediate, and not the remote cause of the death. 

(For other cases, see Insurance, Dec. Dig. $ 787.) 


6. INSURANCE — ACCIDENTAL DEATH OF BURGLAR FROM 
HIS OWN PISTOL WHILE ATTEMPTING TO ESCAPE IS 
NOT WITHIN THE EXCEPTION. 


Where insured committed the crime of burglary, and while attempt- 
ing to escape from the householder who had seized him was killed by 
the accidental discharge of his own gun, the burglary was not the cause 
of the death, so that an insurer of the burglar’s life would have been 
liable even if the policy had excepted death while committing a felony. 

(For other cases, see Insurance, Dec. Dig. §$ 787.) 


7. INSURANCE—BY-LAWS OF FRATERNAL BENEFIT SOCIETY. 
HELD NOT TO AUTHORIZE ANNULMENT AFTER DEATH 
OF MEMBER. 

Under the by-laws of a fraternal benefit society authorizing the. so- 
ciety to annul a membership if the insured committed certain designated 
acts, but: which contemplated notice to the member and a trial, the certi- 
ficate cannot be annulled after the death of the member for the act which 
resulted in his death. 


(For other cases, see Insurance, Dec. Dig. § 756[2].) 


Appeal from Supreme Court, Pinal County; O. J. Baughs, Judge. 
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Action by Guadalupe P. de Buenabidez against Logia Suprema de la 
Alianza Hispano-Americana, in which J. F. Jordan, as administrator, was 
substituted after the death of the original plaintiff. Judgment for de- 
fendant, and plaintiff appeals. Reversed, with directions to enter judg- 
ment fer plaintiff. 


G. O. Nolan, of Ray, and Will E. Ryan, of Phoenix, for appellant. 
A. A. Sedillo, of Albuquerque, N. M., and Frank E. Curley and Ralph 
W.. Bilby, both of Tucson, for appellee. 


UNION HEALTH & ACCIDENT CO. v. WELCH. (No. 10142.) 
(Supreme Court of Colorado. May 1, 1922.) 
206 Pacific Reporter 790. 


INSURANCE—STATUTE PROHIBITING SHORT LIMITATION 
IN LIFE POLICY INAPPLICABLE TO ACCIDENT POLICY. 
Laws 1913, p. 351, § 44, prohibiting a life policy from limiting action 

to less than five years, does not govern an accident policy, even as to in- 

demnity in case of death from acqjdent. 


‘For other cases. see Insurance, Dec. Dig. § 622[2].) 


Department 1. 

Error to District Court, City and County of Denver; Charles C. 
Butler, Judge. 

Action by Clara Irene Welch against the Union Health & Accident 
Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded, with directions. 


Isham R. Howze, of Denver, for plaintiff in error. 
Lewis & Grant and Albert G. Craig, all of Denver, for defendant in 
error. 


ALLEN, J. This is an action by a beneficiary under a contract of 
insurance in the form of a policy commonly known as an “accident pol- 
icy.” The insured suffered death as the result of a bodily injury sustained 
through external, violent and accidental means, and plaintiff, his bene- 
ficiary, seeks to.recover the indemnity provided by the contract.for loss of 
life. There was a judgment for plaintiff, and defendant, the insurer, 
brings the cause here for review. 

The only question that need be determined is the validity of the 
defendant’s first defense, which is the claim that the action is barred by 
reason of the following facts: The action was brought after more than 
six months had elapsed since the filing of the proof of death. The policy 
contains a limitation clause, as follows: 

“Legal proceedings for recovery hereunder shall not be brought before 
three months nor after six months (unless otherwise provided by statute, 
in which case such action must be brought within the statutory limits) 
from the date of filing such proof at the home office of the company.” 


The limitation clause would be void if the contract is, as the trial 
court held, one of life insurance within the meaning of section 44, chapter 
99 of the Session Laws of 1913. That such a contract as the one involved 
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in the instant case is not a life insurance policy within the meaning of 
the act of 1913 has been decided by this court in Midland Casualty Co. v. 
Frame, 67 Colo. 179, 185 Pac. 656. That case is decisive of the instant 
case. For the reasons stated in the opinion in the Frame Case, it was error 
not to render judgment for defendant upon the defense above mentioned. 

The judgment is reversed, and the cause remanded, with directions to 
dismiss the action. 

Teller, J. (sitting for Scott, C. J.) and Denison, J., concur. 


-——_>s aon 


STATE v. FIDELITY HEALTH & ACCIDENT CO. (No. 10951.) 
(Appellate Court of Indiana, Division No. 1. May 16, 1922.) 


135 Northeastern Reporter, 387. 


1, INSURANCE — FOREIGN HEALTH AND: ACCIDENT COM- 
PANY LICENSED UNDER ACT OF 1897 HELD NOT SUBJECT 
TO ACT OF 1891. 

Acts 1891, p. 222, § 67 (Burns’ Ann. St. 1914, § 10216), provides that 
every foreign insurance company shall pay 3 per cent. of its net receipts 
as a license fee. Acts 1897, p. 332, § 25 (Burns’ Ann. St. 1914, § 4763), 
provides for the admission of foreign mutual health insurance companies 
and fixes the fees therefor, and further provides that such companies 
shall be subject only to the provisions of this act. Held, that the act of 
1891 was net applicable to a foreign health and accident company licensed 
under the act of 1897. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal’ from Superior Court, Marion County. 
Action by the State against the Fidelity Health & Accident Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT INS. 
ASS'N v. HIGGS er at. (No. 10902.) 


(Appellate Court of Indiana, Division No. 2. April 19, 1922.) 


135 Northeastern Reporter, 353. 


5. INSURANCE — LIMITATION OF INSURED’S RIGHT TO RE- 
SORT TO COURTS OF STATE WHERE ASSOCIATION 
CHARTERED DID NOT ABRIDGE HIS RIGHT TO RESORT 
TO COURTS OF OTHER STATES. 

The laws of Ohio, under which a fraternal insurance association was 
organized, providing that a member should not sue the association until 
he had exhausted all the resources provided in the constitution and laws 
of the association by appeals and otherwise, merely limit the member’s 





A. & H.] Loco. Eng. Mut. Life & A. I. Ass’n v. Higgs. 89 


right to resort to the courts of Ohio, but do not require him to exhaust 
his remedy within the order before resorting to courts of another state. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


6. INSURANCE — EXISTENCE OF RIGHT OF APPEAL DOES 

NOT BAR RESORT TO COURT. 

That member of beneficial society has a right of appeal to the so- 
ciety’s tribunals does not, in the absence of agreement, abridge his right 
to resort to court. 

(For other cases, see Insurance, Dec. Dig. § 805{1].) 


8. INSURANCE — FRATERNAL ASSOCIATION HELD LIABLE 

FOR WRONGFUL CANCELLATION OF CERTIFICATE. 

A member may recover damages for wrongful cancellation of a 
fraternal benefit certificate, although defendant is a purely fraternal as- 
sociation with a representative lodge system of government not engaged 
in business for profit, issuing only certificates for membership. 

(For other cases, see Insurance, Dec. Dig. § 730%, New, vol. 8 Key- 
No. Series.) 


10. INSURANCE—INSTRUCTION HELD MISLEADING. 

In an action for damages for cancellation of a benefit certificate, the 
refusal of an instruction that the contract was a mutual promise to pay 
the certificates of the members, and there could be and was no vested 
right in any provision of the contract that was not subject to and con- 
trolled by the duty of the member to pay the cost of his own insurance, 
for under no construction of his mutual contract could plaintiff demand 
more than he was willing to give, was properly refused as misleading and 
confusing. 

(For other cases, see Insurance, Dec. Dig. § 730%, New, vol. 8 Key- 
No. Series.) 


11. INSURANCE—INSTRUCTION HELD INAPPLICABLE. 

In an action for damages for cancellation of a benefit certificate, the 
refusal of an instruction that, if a person ceased to be a member in good 
standing in a named trades union, all liability on plaintiff's certificate 
thereby ceased without any action on the part of the association, was 
properly refused as inapplicable; plaintiff not having voluntarily ceased 
such membership. 


(For other cases, see Insurance, Dec. Dig. § 730!4, New, vol. 8 Key- 
No. Series.) 


Appeal from Circuit Court, Morgan County; Alfred M. Bain, Judge. 

Actions by William H. Higgs and others against the Locomotive En- 
gineers’ Mutual Life and Accident Insurance Association. Actions con- 
sclidated for purpose of trial. From separate judgments for plaintiffs and 
an order overruling separate motions for a new trial, defendant appeals. 
Judgments affirmed. 


Wilson S. Doan, of Indianapolis, and James C. Matthews, for appel- 
lant. 

Miller, Dailey & Thompson and Albert L. Rabb, all of Indianapolis, 
and S. C. Kivett, of Martinsville, for appellees. 
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KAHN v. METROPOLITAN CASUALTY INS. CO. (No. 21770.) 


(Supreme Court of Missouri, in Bane. April 6, 1922. Rehearing Denied 


April 29, 1922.) 


240 Southwestern Reporter, 793. 


1, INSURANCE — EVIDENCE HELD TO WARRANT JURY IN 
FINDING ACCIDENTAL INJURY LEAVING VISIBLE 
MARKS AS CAUSE OF DEATH. 

Evidence that insured fell from a rowboat and when rescued from the 
water had a fresh wound on his chest and a blue appearance in his face, 
with opinion testimony that shock and strangulation might have caused 
his death, he/d sufficient to warrant the jury in finding visible marks of 
accidental injury which caused the death of assured. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE — DISEASE DOES .NOT PREVENT RECOVERY 
ON ACCIDENT POLICY IF INJURY WOULD HAVE RE- 
SULTED ANYWAY. 

Even if a person insured against accident was suffering from disease 
of the heart and kidneys, the beneficiary was entitled to recover on the 
policy, if there was sufficient evidence to sustain the jury’s finding that the 
accident would have occurred and the injuries would have been sustained 
if those diseases had not existed at the time. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE SUICIDE NEED NOT BE PLEADED AS DE- 

FENSE TO RECOVERY ON ACCIDENT POLICY. 

Suicide as a defense to recover on an accident policy need not be 
pleaded by defendant, since, if the assured did commit suicide, his death 
was not caused by accidental means within the terms of the policy, and 
the beneficiary would not be entitled to recover. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 


4. INSURANCE — EVIDENCE HELD TO AUTHORIZE JURY IN 

FINDING AGAINST SUICIDE. 

In’an action on an accident policy, evidence that insured fell from a 
rowboat while apparently fishing Aeld to warrant the jury in finding that 
he died from accidental means, notwithstanding evidence offered by in- 
surer tending to show suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
5. INSURANCE—INSURER AGAINST ACCIDENT HAS BURDEN 
OF PROVING SUICIDE. 


In an action on an accident insurance policy, the burden of proving 
suicide rests upon defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


6. INSURANCE — FAILURE TO PERMIT AUTOPSY NOT DE- 
MANDED IS NO DEFENSE. 


An accident insurance company cannot defend an action on the policy 
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in reliance on the clause entitling it to conduct an autopsy, even if such 
clause be valid, where it made no demand for an autopsy. 
(For other cases, see Insurance, Dec. Dig. § 549.) 


Higbee, P. J., dissenting. 


Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 
_ Action by Lillie Kahn against the Metropolitan Casualty Insurance 
Company, a corporation. Judgment for plaintiff, and defendant appeals. 
\firmed. 


The plaintiff brought this suit in the circuit court of Jackson county 
against the defendant to recover the sum of $7,500 on a policy of insur- 
ance issued for her benefit by the company in the life of Max Kahn, her 
now deceased husband. A trial was had in the circuit court, which re- 
sulted in a judgment in favor of the plaintiff for both principal and in- 
terest, aggregating $8,002.50. After moving unsuccessfully for a new 
trial the defendant duly appealed the cause to this court. 

The pleadings are in no way challenged, and therefore we put them 
aside without further notice. 

Counsel for the respective parties have filed printed statements, briefs, 
and citations of authorities as required by rule 15 of this court. That 
rule provides that the respondent may adopt the statement of the case 
made by appellant, or, if not satisfied therewith, he shall in a concise 
statement correct any errors contained in that of the appellant. Respond- 
ent has refused to adopt the statement of the case as made by counsel 
for appellant, and has proceeded to make their own statement thereof, to 
which counsel for appellant have made no objecticn. 

After a careful reading of both statements and a comparison with 
the abstract of the record, we are of the opinion that appellant’s statement 
is neither fair, full, nor complete, and for that reason we reject ‘it and 
adopt that of counsel for respondent, which in our opinion is a fair, just 
and complete presentation of the case, which, in substance, is as follows: 

We regret that it becomes necessary for us to make a full statement 
of this case. This duty devolved upon coursel for appellant, but in his 
zeal for the cause of his client he was blinded to the facts in preparing 
his statement of the case, and therefore this court cannot get a fair im- 
pression of the case from appellant's statement. 

Respondent, Lillie Kahn, was named as the beneficiary in an accident 
policy of insurance issued by appellant, Metropolitan Casualty Insurance 
Company, to Max Kahn. It was agreed in the policy to pay the bene- 
ficiary the sum of $7,500 in the event the assured sustained “bodily inju- 
ries directly, solely, and exclusively through accidental means,” and if 
such injuries “directly solely, exclusively and independently of all other 
causes, and within ninety days of the date of the accident should result 
in his death.” Respondent recovered judgment for the face amount of 
said policy, with interest, aggregating $8,002.50, on the 12th day of June, 
1919, and from which judgment appellant duly appealed to this court. 

Defendant, by its answer, admitted the execution and delivery of the 
policy, and its renewal, so that same became and was effective until July 
1, 1918, and admitted that on April 11, 1918, the insured died, and that the 
plaintiff was his wife and is now his widow, but denied all the other al- 
legations. The answer then set out the following provision of the policy 
sued on: 

“The company shall have the right ard opportunity to examine the 
person of the insured when and so often as it may reasonably require dur- 
ing the pendency of claim herein, and also the right. and opportunity to 
make an autopsy in case of death, where it is not forbidden by law.” 

Lillie Kahn, the respondent, testified that she was the wife of Max 
Kahn, the insured, and now his widow and beneficiary named in the pol- 
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icy, and identified the policy and renewal receipts found among the ef- 
fects of the said Kahn; and thereupon the policy and renewal receipts 
were introduced in evidence and read to the jury, and appellant’s counsel 
made the following admissions: 

“Mr. Rosenberger. I forgot to state, and I state it now for the benefit 
of the court and jury, that the defendant neither by its pleadings nor by its 
answer or its attitude at this trial is making any point or contention that 
the preliminary requirements in the matter of making formal claim or the 
service of any paper upon the company were not complied with.” 


Witness further stated that assured died April 11, 1918. 

George W. Morgan testified that he was the caretaker of Wales Lake 
about one mile from Excelsior Springs, in Clay county, and that on the 
llth day of April, 1918, he was in charge at the boathouse of said lake; 
that Max Kahn, the assured, came to the residence of Mrs. Wales, near 
the lake, saying he wanted to fish. Witness was absent at the time in 
Excelsior Springs, but upon his return found the assured waiting for him 
at the boathouse. The assured told witness that: 

“Some friends in Kansas City told him to come down there, that it 
was good fishing, and one thing and another, and I really don’t know ex- 
actly what our conversation was. I talk to so many men. * * * He 
said he wanted to fish from a beat. * * * He looked sick or in bad 
condition, and I tried to persuade him not to take a boat.” 


Witness tried to get the assured to fish from the bank. He said: 


“He looked like he was a sick man to me,” and he noted the following 
appearance: “Well, one, I saw, his color. He had a very bad color. 
That is about the only thing that I could tell that he was sick. He looked 
like he had a swarthy or bad complexion. His complexion was bad.” 

But witness said he did not see anything about his manner. He said 
further: 

“He seemed to be in a good humor. I didn’t see anything about his 
talk that would indicate anything, but I asked him if he didn’t have heart 
trouble. That was my reason for not letting him have the boat. I didn’t 
want to let him have it. He didn’t answer me. He said he was a sick 
man. That's about all he said to me. He didn’t tell me whether he had 
heart trouble or not.” 


Assured got the boat, was pushed off from the north shore of the 
lake, turned the boat toward the south, and rowed to a point on the west 
island of the lake, where he stopped, unwound the line on his fishing pole. 
and then pulled right out toward the east and into the main channel of 
the lake; and then “I turned around back to the door, and saw him fall 
out of the boat.” Witness went down to the lake, shoved out another boat 
and went to the assured, and caught him by the coat collar; and, “when I 
raised him up he spit a lot of water out of his mouth, and the water 
came out of his mouth when I raised him up.” Witness called to some 
parties on the railroad track on the north side of the lake to aid him in 
getting assured out of the water. He said at the time assured fell out 
of the boat, it looked as if he had tried to raise up and “was kind of ina 
stooping position,” that he was facing west at the time, and fell on his 
left side. He further said: 

“Q. What did his body do at the time he fell? A. When he fell 
out of the beat the wind was blowing. and probably had something to do 
with it. The front end of the boat he had been in turned a little towards 
me, because when I rowed up there it looked to me like the boat had 
turned a little bit, when I got up there it had turned around a little to the 
north. the front part of the boat.” 

Witness said: 

That the assured was floating on the surface of the water when he 
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got to him; that he breathed after he had gotten him on the shore. “I 
never touched him until he began doing that [breathing], and when he did 
that I went to working his arms. I thought he was going to come 
through.” 


Witness was there when Dr. Kirkham came, and when assured’s 
tongue was held down with a depressor, a little water came out of his 
mouth. Witness said that in falling to the left, the assured fell out over 
the oarlock on the right side of the boat, and that there were some nails 
in and about the oarlock. 


Dr. W. L. Wysong, a graduate physician and surgeon, and coroner 
of Clay county where the accident occurred. was called to examine the 
body. 


“Q. And what was the appearance of his body when you came up and 
saw it? A. Well, it looked blue, just looked like he had—I don’t know, 
just a blue color. * * * Well, the skin, it just looked like, we call it 
a cyanosed condition. blue, just clotted blood. * * * 


“Q. What was the appearance of his face? A. It was blue, dark.” 


Witness further said: 


That he had the body removed to Excelsior Springs, where he strip- 
ped the body and made a further examination. and found a flesh wound 
where the assured had been injured on the left breast. There was a 
puncture to the rib. “It just looked like a stab wound, like he had fell 
against something or been hit with something and jabbed a hole in that 
there. I couldn’t imagine anything else could do it. 


“Q. Doctor, to be specific, did it have the appearance of a sharp or 
blunt instrument? <A. Blunt.” 


Witness in answer to a hypothetical question, said that shock and 
strangulation could have caused death. 

Claud T. Goble testified that he was a brother of the respondent, and 
a practicing lawyer in Kansas City. He attended to the preliminary no- 
tices to the appellant, about which there is no controversy, and, concern- 
ing the autopsy, said that he had called Dr. Coffey, the coroner of Jack- 
gon county, with Dr. Snider, helping him to make an autopsy. Dr. Coffey 
would not act in his official capacity, and witness said: 


“Q. Was Dr. Coffey your personal physician? A. No, sir; but was 
the physician of Camp 2002 of Modern Woodmen of America, and Max 
Kahn had an insurance policy in that company, and I anticipated a contest 
there, and I had that physician hold the autopsy.” 


Witness instructed Dr. Coffey to hold an autopsy, and said he had 
not given him any other instructions. “I didn’t know that Dr. Coffey 
had taken any of ‘the contents of Max Kahn's stomach until after the 
autcpsy.” Witness did not ask for a chemical analysis until after he had 
received proof blanks from the defendant, and then he sought to furnish 
such information as was qalled for by defendant, and found it necessary 
to have a chemical analysis made, and got Dr. Perdue to make the analysis. 
The centents of the stomach taken for the purpose of a chemical analysis 
appears from the following testimony: 


“He [referring to Dr. Coffey] had a little bottle about the size of 
one of these five-cent vaseline bottles, and about the same shape. That 
bottle was corked, and Dr. Coffey wrote on there the date he turned it 
over to Dr. Perdue, who he turned it over to, and wrote his name on it 
and turned it over to Dr. Perdue in my presence. 

“Q. (by Mr. Rosenberger). And Perdue went away with it? A. 
Yes, sir. 

“Q. Well, you knew that Perdue, in making the examinations that he 
was claiming he was going to make, would necessarily destroy that ma- 
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terial, so that if anybody else afterward undertook to find out what was in 
it, they couldn't do it? A. I knew he would necessarily destroy that 
small portion.” : 


Witness said that as the agent for his sister, he knew absolutely 
nothing about the accident policy in suit until after the autopsy, and that 
he thought the Woodmen policy was the only one he had, and for the 
purpose of giving that association the fullest notice he procured Dr. Coffey, 
the camp physician. Witness furnished the appellant all the information 
he got from the physicians who made the autopsy. The appellant here 
never requested any of the contents of the assured’s stomach, nor did it 
ask for an autopsy, although assured was buried in Elmwood Cemetery 
in Kansas City. , 

Defendant’s Testimeny—On behalf of defendant, George H. 
Sweaney, a street car conductor on the Northeast line, Kansas City, said 
that on the evening of March 16, 1918, the assured became a passenger 
on his car and rode on the rear platform; that he got off at Maple and 
Lexington avenue, turned around and laid down on the pavement back 
of the car; that “he [assured] struggled a couple of times on his elbow, 
that way (indicating) two or three times, and then he settled back to the 
pavement ;” that witness thought the assured was trying to get up, and 
went to him, and as assured settled back to the pavement a shot was fired. 
Witness, with one Ward, another witness, picked up a revolver, admittedly 
the property of the assured, and kept it. The assured got back on the 
street car, being helped up by witness, telling witness that he wanted to 
meet a man, and that he was going to his office. Witness said there was 
something in the paper about it the next day, but he didn’t know at the 
time that assured was shot. 


Fred L. Ward testified for defendant that he saw the conductor lean 
over assured and saw the flash of the gun, “and he was lying there 
reaching’ for the gun, or I thought he was reaching for the gun, and | 
kicked it out of his hand.” Witness said Kahn looked pale and like he 
was in pain,, but said that he was not hurt. Witness testified that the 
assured “voluntarily said that he had accidentally shot the gun; that it 
went off accidentally.” 


James J. Raftery, city detective, hear@ of the accident, and went out 
to the hospital, where he interviewed the assured, and the record shows as 
follows: 

“Q. Did you interrogate him? A. Yes, sir; I asked him what the 
accident was or how he got hurt, and he said he was gcing down to his 
office to interview a man, and that he felt sick on the car, got cff the car 
to relieve himself, and as he got off he stumbled against a rock or the 
curbstone, he didn’t know which, and his gun was in his coat pocket and 
went off, and he shot himself.” 

A. H. Peterson, another city detective associated with witness Raftery, 
said: 

“QO. What else did he say [referring to assured]? <A. He said he had 
stumbled and fell when he had the gun in his overcoat pocket, and it was 
accidentally discharged.” 

Witness then testified that the assured had said he was feeling bad 
and got off the car; that he stumbled and fell, and the gun went off. 
Witness repeated the same statement at pages 192 and 193 of the abstract 
of the record 

Samuel Rhodes Davis, an auditor for Modern Weodmen of America, 
was called to audit the accounts of Camp 2002, Kansas City Mo., of 
which Max Kahn was clerk, began his audit in March, 1918, 9. covered 
the years 1911 to 1918. inclusive. Records were inceomn'*e “+ honker’s 
book being full of errors, and no reliance could be placed on them; that 
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the clerk had no knowledge of the amounts being collected by him, as his 
records were not well kept; that the clerk carried many members for 10 
and 12 assessments out of his own funds, and that many of the members 
then quit without ever paying the delinquency. * Davis had an appoint- 
ment with Kahn on the evening of March 16, 1918, but on that evening 
assured had been injured. At that time witness said he had not proceeded 
far enough in the audit to discover anything in the nature of a shortage. 
Subsequently witness thought he had found a shortage, and tried to ex- 
plain his report to the trustees and to Mr. Kahn, but Kahn “treated it a 
good deal as a joke,” and at that time Kahn denied that he was short. 
The Woodmen, a fraternal society, paid a policy on the life of the as- 
sured. Kahn had been clerk for many years, but few reports received 
from him by the society were correctly made out. Members had been 
carried by the assured as if they had paid their dues, although they were, 
in fact, delinquent, and this ran into hundreds of dollars, so that as- 
sured reported to the head office as having received such payments, where- 
as he had not done so. Witness, in conjunction with Thomas Moonlight 
Murphy, the latter representing a surety company, denied assured the 
right to be present during the audit of the books. The books did not dif- 
ferentiate between members who had actually paid and those who were 
being carried as paid. 

James C. Killiger, testifying for defendant, said that Mr. Kahn de- 
nied that he was short, and witness, being the successor of the assured as 
clerk of the camp, did not know whether he was short. On April 3d a 
a motion was made to remove Kahn from the office of clerk, and that mo- 
tion was veted down in the camp. 

Edward E. Agin testified for defendant. Witness was banker or 
treasurer of the camp where assured was clerk. He never knew there 
was any shortage. Assured was in the hospital when witness called on him 
about a report to be made. Assured told witness to get the money to com- 
plete the report from respondent, which he did. Referring to the audit 
of witness Davis, this witness said: 

“Q (by Mr. Naber). And during all this time you didn’t know that 
there was any shortage, * * * did you? A. Why, Mr. Davis told 
him if there—if they raised this, that is all the money that would be 
necessary. 

“Q. For the past report? A. Yes; he said that’s what the shortage 
was. 

“Q. That’s all that you knew about it at that time? A. Yes, sir. 
He said that’s all there was. At first he only asked for, I think, some- 
where about—I forget now whether it was $1,100 or $1,200 was all he 
asked for;” that Mr. Kahn contended that he was not short. 

Again, witness said: 

“Q. And Mr. Davis told you in the presence of Mrs. Kahn that that 
was all the money that Kahn was short? A. Yes, sir. 

“Q. And told her that if that was paid it was the only demand that 
would be made on her for money? A. Yes, sir. 

“Q. And, Mr. Agin, that was the only demand made on her, wasn’t 
tr A NOS, site: Sie °8 

“Q. Through you as hanker of this lodge that was the only demand? 
A. That is the only money they asked me to go and collect off of Max 
Kahn, and which was paid over.to me.” 


Witness said: 
That the books of the camp had been carefully audited in July, 1917, 


and then—‘Q. And what did that report show in July, 1917? A. It 
showed that the treasurer’s and the secretary’s books was all square.” 


And witness said: 
“It would be impossible for him to collect the money that Davis said 
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Kahn was short, because they didn’t pay that much money in six months.” 

He said that, in his judgment, Max Kahn was insane, and then sig- 
nificantly : 

“QO. Now, Mr. Agin, you know, don’t you, there had been a fight on 
him [assured] in that camp ever since he started in there as clerk? A. 
Yes, sir.” 

“Q. And you know that the head camp was fighting him and trying 

to get him out of there? A. Yes, sir. 
“Q. And they kept that fight up until he died, didn’t they? A. Yes, 
sir.” 
Witness said that the assured had offered up solemn prayers at the 
burial of members of the order. After Kahn’s death notices were sent 
out to many members of the camp, and it was discovered that Kahn had 
carried them for many months, even as much as a year, and this money 
had all been charged against him. 

Deeds of trust were offered in evidence, showing where Max Kahn, 
the assured, had borrowed money in connection with the claimed shortage. 

Thomas Moonlight Murphy, branch manager of the National Surety 
Company, testified that his company was surety for the assured clerk of 
Camp 2002; that he had had several conferences with the assured. Mur- 
phy pretended to be Kahn’s friend, and claimed that he was interested in 
reducing the amount of the claimed shortage, but forbade Kahn to go 
to the offices where he could have helped in making up the audit and ex- 
plained about members who had not paid and were being carried by him. 
Murphy was dictatorial and abusive to the assured, and his conversation 
and language was evidently designed to frighten the assured. Murphy 
as his friend, said: 

“IT told him we wouid prosecute him and he would have to go to 
jail; send him down to Jefferson City.” 

Charles A. Baugh held the office of consul or presiding officer of 
Camp 2002. He said that the report of Davis, showing a shortage, was 
incomplete. He said Kahn neither admitted nor denied the claimed short- 
age, but laughed it off, and said he would explain it all. 

Affidavits of Drs. Coffey and Snider: Defendant put in evidence the 
full report of Drs. Coffey and Snider on the autopsy made by them 
These reports showed that the assured had been afflicted with diseases of 
the heart and kidneys. 

Frank Furgason, testifying for defendant, said that he was a member 
of the firm of Furgason-Tabb-Simonds, and that firm was the agent of 
appellant. He identfied exhibits showing that the assured was accidentally 
shot while getting off a street car, and falling, on March 16, 1918. He 
identified a physician's certificate showing the same thing. Witness talked 
to Drs. Coffey, Snider, and Perdue about the autopsy. He knew the 
facts as to the injury on March 16 as well as the facts of the death of 
the assured, but never made any request for an autopsy. 

Subpeenaes for Witnesses.—Defendant exhibited in evidence three sub- 
peenaes which had been served on Drs. Coffey, Snider, and Perdue at its 
instance, but did not offer to call said witness. 

Harold Ray Lyddon worked in the office of Furgason-Tabb-Simonds, 
agents for appellant. Witness investigated the injury of March 16th to 
the assured, and said that assured was accidentally shot. 

Plaintiff's Rebuttal Testimony.—As. a part of the rebuttal plaintiff 
renewed her effort to introduce the proofs of death, and then witness 
Goble, testifying on behalf of plaintiff and in answer to a hypothetical 
question, said that $1,500 would be a reasonable attorney’s fee for services 
to plaintiff. The court gave 2 instructions on behalf of plaintiff and 19 
long instructions on behalf of defendant. 

Because of the fact that counsel for the appellant asked a demurrer 
to the respondent's evidence at the close of her case, thereby contending 
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that her evidence did not make out a prima facie case for the jury, and 
again make the same claim before Division No. 2 of this court, which was 
sustained by that division in a divided opinion, on which account the 
cause was duly transferred to court en banc, and again the same conten- 
tion is made here, and for those reasons it has become our duty to set 
out practically all of the evidence introduced in the case, in order that we 
may pass upon the sufficency of the evidence to make a case for the jury. 


J. C. Rosenberger, of Kansas City, for appellant. 
Humphrey, Boxley & Reeves, of Kansas City, for respondent. 


Woonson, J. (after stating the facts as above). I. In order to clear 
away a lot of the underbrush, we shall first state the undisputed or admuit- 
ted facts of the case and then consider the disputed questions presented 
by the evidence. 

On April 11, 1918, Max Kahn fell from a rowboat into a lake near 
Excelsior Springs, Mo., and died of shock and strangulation. The policy 
in suit was in full force and effect at that time. The plaintiff at that time 
was the legal wife of said Max Kahn, and, was at the time. of the trial his 
widow. Proofs of loss were duly made and liability denied, and then this 
suit was filed. There was no plea of suicide, but defendant introduced 
evidence which tended to show suicide. 

[1] The plaintiff’s evidence tended to show that on the evening of 
March 16, 1918, the assured was riding downtown in Kansas City, going to 
his office to keep an engagement, and became ill on the street car, from 
which he alighted, and in doing so he stumbled and fell, and in falling his 
revolver was accidentally discharged, and the ball struck him in the left 
breast a short distance below the heart. This was the undisputed testimony 
of all of the defendant’s witnesses, namely, Peterson, Raftery, Furgason 


and Lyddon. 


The plaintiff’s evidence also tended to show: That for many years 
before the date of the death of the assured there arose a controversy in the 
Modern Woodmen Camp where the assured was clerk. His enemies in the 
camp and the officials of the head office were continually trying to get him 
out of office. That his books were square six months before his death, 
but prior to, and up to that time, the assured had carried a number of 
members of the camp by reporting them as having their dues paid, when 
in fact they had not done so. That this shortage, when discovered, caused 
charges of shortage to be lodged against the assured. At first it was 
$1,100 or $1,200, and when he was informed of the amount he borrowed the 
money and promptly paid it off. That subsequently to the payment of that 
shortage one Davis, the head auditor of the camp, continued the investiga- 
tion of the assured’s accounts, and reported to him that he had found 
some $8,000 additional shortage. The assured denied this shortage, and 
there was much more evidence, which I have set out in the statement of 
this case, tending to show that Davis’ audit was incorrect, but, notwith- 
standing this evidence, the assured was removed from office. That the 
assured was in ill health when he fell from the rowboat, and doubtless 
suffering from the effects of the gunshot wound, when he went to the 
Wales Lake for recreation or recuperation. And there was evidence 
tending to show that wind was blowing when he fell from the boat, and 
it is inferable that that fact might have caused him to have lost his bal- 
ance and to have fallen against the side of the boat, which hurt him. Then 
he fell into the water, and from that “shock and strangulation” which 
might have caused death. His face was blue, and there was fresh blood 
from a new injury which the doctors found upon his person. So I am 
of the opinion that this testimony was sufficient to show visible marks of 
injury which the jury might have found caused the assured’s death within 
the meaning of the policy. 

I have paid but little attention to the evidence of the defendant, be- 
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cause we are not much concerned with that evidence in the consideration of 
the evidence as to whether or not the plaintiff’s evidence made out a 
prima facie case for the jury. 

From the foregoing testimony I am unable to comprehend how it can 
be reasonably contended that there was no evidence in this case tending to 
show that the assured sustained bodily injuries directly, solely and exclu- 
sively through accidental means, which caused his death, within 90 days 
from the date of said injury. In my opinion this evidence made out a 
clear and strong prima facie case for the plaintiff, and under the following 
authorities the plaintiff was entitled to a recovery: Reynolds v. Casualty 
Co., 274 Mo, 83, 201 S. W. 1128; Brunswick v. Ins. Co., 278 Mo. 154, 213 
S. W. 45, 7 A. L. R. 1213; Prentiss v. Illinois Life Ins. Co. (Mo. Sup.) 
225 S. W. 695; Andrus v. Business Men’s Acc. Ass’n, 283 Mo. 442, 223 
S. W. 70, 13 A. L. R. 779; Baehr v. Casualty Co., 133 Mo. App. 541, 113 
S. W. 689; Young v. Ry. Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; 
Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A, 
459, 97 Am, St. Rep. 560. 

The policy in express terms provided that if the assured should receive 
injuries through an accident, and that those injuries, independent of all 
other causes, should produce death, then the beneficiary should be entitled 
to the benefits mentioned in the policy. As before stated, and undisputed, 
Max Kahn fell against the rowboat and into the water, and died, and Dr. 
Wysong said that such shock and strangulation could have produced death, 
and, since the jury has found that fact against the appellant upon sufficient 
evidence, that issue is forever foreclosed against it. 

[2] II. Should it be conceded, as some of the defendant’s evidence 
tended to show, that the insured was suffering from diseases of the heart 
and kidneys, still the plaintiff was entitled to a recovery, if there was 
sufficient evidence introduced to show that the assured would have fallen 
from the boat and would have sustained the injuries had those diseases not 
existed at the time; and, under the evidence in this case, in my opinion, 
there was evidence to that effect, and that was a question for the jury. 
This was expressly so held in the cases of Fetter et al. v. Fidelity & Cas. 
Co., 174 Mo. 256, loc. cit. 265, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. 
Rep. 560; Goodes v. Order of U. C. T., 174 Mo. App. 330, 156 S. W. 995; 
Greenlee v. Casualty Co., 192 Mo. App. 303, 182, S. W. 138; Beile v. 
Travelers’ Pro. Ass'n, 155 Mo. App. 629, 135 S. W. 497: Driskell v. Ins. 
Co., 117 Mo. App. 362, 93 S. W. 880. 

[3] Ill. While the defendant did not plead suicide, and I do not pre- 
tend to say that it was necessary in this case, for the reason that if the 
assured did commit suicide, then his death was not caused by accidental 
means within the terms of the policy, and in that case the beneficiary would 
not be entitled to a recovery. 

[4, 5] While there was evidence introduced tending to prove suicide 
by the assured, yet there was substantial evidence tending to disprove that 
fact, and that he died from accidental, external and violent means, as pro- 
vided for by the policy. This evidence made a case for the jury. Rey- 
nolds v. Casualty Co., 274 Mo. &3, 201 S. W. 1128; Brunswick v. Ins. Co., 
278 Mo. 154; 213 S. W. 45, 7 A. L. R. 1213; Prentiss v. Ins. Co. (Mo. 
Sup.) 225 S. W. 695; Whiteaker v. Chicago R. Co., 252 Mo. 438, loc. cit. 
452, 160 S. W. 1009. And the burden of proving suicide was clearly upon 
the defendant. Reynolds v. Casualty Co., 274 Mo. 83, loc. cit. 96, 201 S. W. 
1128: Prentiss v. Ins. Co. (Mo. Sup.) 225 S. W. 695, loc. cit. 701. 

[6] IV. There is no merit in the contention that appellant under the 
terms of the policy had the right to hold an autopsy upon the body of 
the assured, for the reason it never notified anyone interested that it desired 
to hold the same, and therefore there was no refusal of appellant’s right 
to exercise that right under the policy. But, independent of that, I very 
seriously doubt the right of a person to make a valid contract binding any- 
one to permit another to hold an autopsy upon his body after death. 
Clearly it would not be binding upon the obligee, because he would be 
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clearly dead before the time of performance arrived; and it could not 
bind his heirs, executors or administrators, because such a contract would 
be clearly personal in character, which would die with the obligee; and, 
independent of that, the dead bodies of all persons are under the sole con- 
trol, and subject to the exclusive disposition, of the state. The state pro- 
vides for autopsies, burials, etc. If this was not true, the bodies of those 
who die of malignant or contagious diseases might be used for ignoble or 
designing persons to the great damage and injury to the public health, 
but, be that as it may, the appellant has no grounds for complaint in this 
case, for the reason that, if it had the legal right complained of, still that 
right was never denied or taken from it by anyone. 


V. In our opinion the instructions fairly and correctly submitted the 
case to the jury under the evidence introduced. 

Finding no error in the record, we affirm the judgment of the circuit 
court. 

Walker, Graves and Elder, JJ., concur. 

James T. Blair, C. J., and David E. Blair, J., concur in the result 


Hicrer, P. J. (dissenting). This is a suit on a policy of accident 
insurance issued July 1, 1915, by the Metropolitan Casualty Company to 
Max Kahn, in which plaintiff, Lillie Kahn, his wife, was named beneficiary. 
3y the terms of the policy defendant agreed to pay the beneficiary the 
sum of $7,500 in the event the insured, Max Kahn, sustained “bodily injuries 
directly, solely and exclusively through accidental means,” and if such 
injuries “directly, soley, exclusively and independently of all other causes 
and within ninety days from the date of the accident should result in his 


death.” 


The petition alleges that Max Kahn, on the 11th day of April, 1918, 
while occupying a rowboat on a lake near Excelsior Springs, Mo., fell 
from and against the rowboat into the lake, thereby sustaining injuries 
and inhaling and drawing into his lungs large quantities of water, so that 
instantly and immediately by reason of the injuries sustained and the 
suffocation caused by the water he came to his death. 


The appellant in its answer admitted the issuance of the policy as 
pleaded; that it was in force and effect on the day mentioned; admitted 
the death of Max Kahn on that day; admitted that the plaintiff was the 
beneficiary named in the policy, but denied each and every other allegation 
in the petition. The answer further pleaded the following provision con- 
tained in the policy: 

“The company shall have the right and opportunity to examine the 
person of the insured when and so often as it may reasonably require 
during the pendency of claim herein, and also the right and opportunity 
to make an autopsy in case of death” 


—and then averred that the plaintiff, in violation of the provisions of said 
policy, deprived the defendant of all right and opportunity to make an 
autopsy, and that immediately upon the death of the said Max Kahn the 
plaintiff, without notice to the defendant, cause an ex parte autopsy to be 
made, and so dissected the body and vital organs as to obliterate all evi- 
dence of the cause of death, and to render any further autopsy which might 
thereafter have been made by defendant useless and nugatory. 


Trial was had, and a verdict returned signed by nine of the jurors in 
favor of the plaintiff for the face of the policy and interest, totaling 
$8,002.50. From the judgment entered after the overruling of its motion 
for a new trial, defendant took its appeal. 

Max Kahn was 59 years of age at the time of his death. He was a 
large man, weighing about 200 pounds. He had, for a period of about 15 
years, held the office of clerk in Kansas City Camp No. 2002, Modern 
Woodmen of America, and as such clerk collected and was required to 
account for the lodge dues and assessments. A shortage in his accounts 
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was discovered. This resulted in an investigation, which disclosed misap- 
propriations of funds by him which had been practiced for a long time. 

At the request of the local camp, the Head Camp Sent one of its 
auditors, S. R. Davis, to make an audit. Before this was completed Davis 
made an appointment with Kahn to meet him at the latter’s office on the 
evening of March 16 and to take up with him the making of the February 
report or monthly accounting due to be forwarded to the Head Camp on 
March 18. On March 15, Kahn went to the office of the local representa- 
tive of the defendant, stated that he had lost the receipt for the last 
premium paid on his policy of insurance, and procured a duplicate receipt. 
On the evening of March 16 Davis went to Kahn’s office to keep his en- 
gagement. The evidence shows conclusively that on that evening Kahn 
boarded a street car, and while riding down town, left the car, lay down 
on ‘the track in the rear of the car, and shot himself in the left breast 
with suicidal intent. He said, however, that he stumbled and fell, and the 
gun was in the pocket of his overcoat and was discharged accidentally. 
There was, however, no hole in the overcoat. He then got on the car, 
rode 30 blocks, and left it near his office at Eleventh and Walnut, Kansas 
City, and went to a hospital, where the bullet, which entered his breast one 
inch below the left nipple was extracted. There was a powder-burned 
hole in his vest and a hole in his shirt and undershirt. There were blood 
stains about the hole on his undershirt. 


Davis found that Kahn’s books showed he had collected $3,925.65 in 
current dues of members which had not been turned over to the banker 
(treasurer) of the local camp. On March 22, Kahn gave Davis checks 
for $2,600 to cover part of the current collections. He raised the balance 
to be remitted with the February report by mortgaging his residential 
property and by loans from his relatives, and turned it over to Davis on 
March 25. On April 3, Davis read his report to the local camp, which 
showed a further shortage in Kahn’s account of $7,912.91. A motion was 
made to remove Kahn as clerk. It was testified that Kahn declared he 
would enjoin the camp from ousting him. He was removed from office on 
April 5 by the Head Consul. 

On April 4, Kahn, Davis and Murphy, the representative of the Na- 
tional Surety Company, surety on Kahn’s bond to the local camp to the 
extent of $5,000, met for a conference. Murphy had verified Davis’ audit. 
The evidence is that Kahn admitted that he was short in his accounts, and 
agreed to give Murphy a certified check on the morning of April 10, for 
$8,000, and that Murphy was to settle Kahn’s shortage and return any 
surplus. Kahn disregarded the appointment with Murphy, and went to 
Excelsior Springs without staff, scrip or luggage and stopped at a hotel. 

The next day, April 11, between 11 and 12 a. m., he went to a small 
lake one mile south of Excelsior Springs, and asked Mr. Morgan, the 
caretaker, for a boat, saying he had been told it was a good place to fish. 
Morgan, plaintiff’s witness, testified that it was a cold, windy day; that 
Kahn didn’t look right; that his color was bad, and that he asked Kahn if 
he had heart trouble. Kahn said he was sick, and asked where the water 
was deepest. After trying to persuade him to fish from the bank, Morgan 
let Kahn have a boat, fishing pole, and a can of minnows. Kahn rowed 
out about 300 feet to the deep water and unwound the fishing line. Kahn 
raised up, and while he was in a stooping position, Morgan saw him topple 
and fall over out of the boat. The boat was between them, and Morgan 
did not see him fall into the water. Morgan sprang into a boat, and in a 
minute or a little more was by his side, Kahn was in a stooping posi- 
tion in the water and lying perfectly still, with no sign of a struggle. 
The top of his head was out of the water. His overcoat, which he wore at 
the time, was spread out on the water. The back of it was dry. Morgan 
took him by the back of the coat collar and lifted his head out of the 
water. Kahn straightened himself up, and a good mouthful of water came 
out of his mouth. Morgan held him up with his right hand, and oared 
the boat to the shore. Kahn seemed to breathe several times: his breast 
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was heaving like a man taking a breath. Morgan then worked his arms, 
thinking he would “come through.” Dr. Kirkham was called, and came in 
about 20 minutes and depressed Kahn’s tongue, when a little water came 
out of his mouth. Morgan further testified that on the top of the side of 
the boat where Kahn fell over a nail was projecting upward. 

Dr. Wysong, coroner of Clay county, was called about noon. After 
dinner he viewed the body, and had it removed to Excelsior Springs. He 
found an old wound on the left side, and on the right side there was a 
little spot, wound, where a little blood had dried. It was just a flesh 
wound that went through the skin. It looked like a wound that had 
been punctured, “like he had fell against something blunt and jabbed 
a hole in that there.” There was fresh blood there. “His face was 
blue, dark. The skin looked like, we call it a cyanosed condition, blue, 
just like clotted blood. It looked that way, his whole body.” In response 
to a hypothetical question, Dr. Wysong testified that the shock and strangu- 
lation could have caused the deceased’s death. He made no autopsy. He 
knew nothing of the condition of the heart, kidneys, lungs, or any of the 
internal organs. In order to give a medical opinion of value as to what 
could have caused the death, he would consider it necessary to make a 
post mortem examination. 


The body was taken the next day to an undertaker’s rooms in Kansas 
City. Mr. Goble, plaintiff’s brother and one of her attorneys in this case, 
had ‘Dr. Coffey make an autopsy, in which he was assisted by Dr. Snider. 
Dr. Coffey was the camp physician and coroner of Jackson county. Mr. 
Goble testified that Kahn had a policy issued by the Modern Woodmen, and 
he anticipated a contest over it, and that he did not know that Kahn had 
the policy sued on. Kahn was buried in Elmwood Cemetery on the Sun- 
day following his death. Witness afterwards learned that Kahn held the 
policy issued by the defendant, and on April 23 wrote defendant’s local 
agents in Kansas City, advising them of the accidental death, and request- 
ing blanks to make proof of the death. He received them, made the proofs, 
and attached thereto the affidavits of Drs. Coffey and Snider as to the re- 
sults of the autopsy. He did not know that Dr. Coffey had taken any 
of the contents of the stomach until after the autopsy. He did not ask 
for a chemical analysis of the-contents of the stomach until after he had 
received proof blanks from the defendant; then he sought to furnish such 
information as was called for by defendant, and found it necessary to have 
a chemical analysis, and got Dr. Perdue to make it. The contents of the 
stomach taken for the purpose were in a little bottle about the size of a 
five-cent vaseline bottle, which was turned over to Dr. Perdue in Goble’s 
presence. Witness knew that small portion would necessarily be destroyed 
in making the analysis. Appellant never asked for an autopsy, nor for 
any of the contents of the stomach. Goble told Drs, Coffey, Snider and 
Perdue to give out no information. When defendant’s attorney inquired 
of these physicians as to the results of the autopsy and anaylsis, they 
stated they were instructed to give out no information. These physicians 
lived in Jackson county, and, although subpoenaed by appellant, neither 
appeared at the trial. The defendant read in evidence the affidavits of 
Drs. Coffey and Snider, attached to the proofs of death, showing the 
conditions found by them at the autopsy, as follows: 

“* #* * A rather enlarged, fatty and flabby heart showing an acute 
myocarditis, with nodular condition of the valves; the lower lobe of the 
left lung was consolidated with scar tissue with adhesions to the plura; 
there was a scar about 3 inches below the left nipple about 314 inches to 
the left of the median line; also one on the back, opposite the one in front, 
but about one and one-half inches lower. The kidneys showed acute 
nephritis. There was a large inquinal hernia, which was complete; the 
bowel and omentum in the scrotum. There was no hemorrhage on the 
brain. There was a fresh scar a quarter of an inch long and skin deep on 
the right chest. Part of the contents of the stomach was taken and turned 
over to Dr. Perdue for chemical analysis.” 
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Other facts necessary to a consideration of the case will be mentioned 
in the opinion. Demurrers offered at the close of plaintiff's evidence and 
at the close of all the evidence were overruled. 

1. Defendant’s witness Agin, on cross-examination, testified: 

That he had occasion to observe Kahn from the first of the year to 
the time he died. 

“Q. Tell the jury whether or not he was sane or insane? (Objected 
to; no foundation laid.) 

“The Court: Overruled, 

“A. Sometimes he acted to me like he was insane. 

“The Court: Now, you tell the jury on what you base that opinion. 

“A. Well, when we was settling up the affairs of the camp sometimes 
Max—he would sometimes look at you. I said, ‘Max, what’s the matter 
with you?’ ‘Well,’ he said, ‘I will tell you, Elmer, sometimes I can’t make 
my head work right.. * * * And then he talked about this money be- 
ing his, that was down there, money he collected. He talked like it was his 
money, which it wasn’t his money at all. That’s about all.” 


On this evidence alone the court gave plaintiff’s instruction B: 


“That if they believe from the evidence Kahn committed suicide by 
intentionally falling from the boat, and at the time was insane and in- 
capable of forming a purpose or intention of destroying his life, then said 
falling from the boat was not intentional in the meaning of the instruc- 
tions.” 


The testimony of the witness as to the basis on which he concluded 
that “sometimes he acted to me like he was insane” is given above. The 
presumption is that Kahn was sane at the time of his death, even though 
he committed suicide, and the burden of proof is upon the one affirming 
the contrary. Scales v. Nat. Life & Acc. Ins. Co. (Mo. Sup.) 212 S. W. 
8 (3) and cases cited. 


Before a lay witness can express an opinion on the question of sanity 
he must first state the facts upon which he bases his conclusion. If such 
facts fairly warrant the conclusion drawn by the witnesses, his opinion 
may be received. 


“If those facts are connected, consistent, strong, and bear upon the 
issue, then the opinion of an intelligent lay witness has persuasiveness, 
cogency, and weight, not otherwise.” Lee v. Lee, 258 Mo. 599, loc. cit. 
612, 167 S. W. 1030, 1034. 

It is very clear that the facts, if they may be so termed, on which 
this opinion was based, were frivolous, and hence the opinion possesses 
no probative value. The court erred in submitting the issue of insanity to 
the jury. 

2. Plaintiff's instruction A, after referring to the terms of the policy 
and to the admitted death of the insured, proceeds: 

“And that such death was caused solely, directly, exclusively and inde- 
pendently of all other causes from accidental means, that is to say, by acci- 
dentally falling from and against the rowboat occupied by him and into 
the water of the lake mentioned in the evidence, thereby sustaining injuries 
upon his body and inhaling and drawing water into his lungs and from 
which he immediately died, then your verdict must be for the plaintiff.” 


This instruction erroneously assumes that deceased sustained injuries 
by falling, and inhaled and drew water into his lungs, from which he 
immediately died. Neff v. City of Cameron, 213 Mo. 350, loc. cit. 364, 
111 S. W. 1139, 18 L. R. A. (N. S.) 320, 127 Am. St. Rep. 606; Linn v. 
Bridge Co., 78 Mo. App. 111; Ganey v. Kansas City, 259 Mo. 654, 168 
S. W. 619; Miller v. Busey (Mo. Sup.) 186 S .W. 983; Neeley v. Snyder 
(Mo. App.) 193 S. W. 610. 

3. In in action of this character, proof of accident, and that the 
accident resulted in death, must be made. Proof of death alone is not suffi- 
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cient to make out a prima facie case. Accidental death is a prerequisite to 
a right to recover on an accident insurance policy (Laessig v. Association, 
169 Mo. 272, quoting syi. 1, 69, S. W. 469), and such evidence must not 
leave it to mere conjecture. So far from the evidence tending to show 
death from accident, it tends rather to show that the insured was predis- 
posed to and died from heart failure. The affidavits of Drs. Coffey and 
Snider show that Kahn was in such a physical condition that it is as 
probable his fall was due to heart failure as to accident. But the facts 
in the case—that he floated in the water; that he did not struggle, but 
remained still and motionless; that even the back of his overcoat was dry; 
that he breathed several times after being taken out of the water; and 
the autopsy did not disclose water in his lungs—are most persuasive, if not 
conclusive, evidence that Kahn was in articulo mortis when he fell from 
the boat. 

There is another consideration. What did Dr. Perdue’s analysis of the 
contents of the stomach disclose? Kahn had recently attempted self- 
destruction. Did the analysis reveal’ the presence or absence of poison in 
the stomach? The failure of the plaintiff to make this showing at the trial 
raises a presumption unfavorable to her case, “sometimes denominated ‘a 
strong presumption of law’ that the testimony of such uninterrogated wit- 
ness would not sustain the contention of party.” 16 Cyc. 1062; McClana- 
han v. Railroad, 147 Mo. App. 386 (5), 126 S. W. 535. As said in Phil- 
lips v. Travelers’ Ins. Co. (Mo. Sup.) 231 S. W. 947, we decided at the 
April Term, 1921: 

“The fall can be as readily attributed to disease as to accident from 
the evidence before us, and it devolves on plaintiff to show that it was 
due to accident.” 


In view of Kahn’s physical condition, it was incumbent on plaintiff 
to prove that the death of the insured was accidental as alleged in the 
petition, and not the result of natural causes. Neither the court nor the 
jury will be allowed to speculate or guess at which cause produced the 
death. Atherton v. Ry. Mail Ass’n (Mo. App.) 221 S. W. 752 (6); AEtna 
Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 523, loc. cit. 529; Rogers 
v. Packing Co., 180 Mo. App. 227, 166 S. W. 880; Freeman v. Protective 
Ins. Co., 196 Mo, App. 383, 195 S. W. 545; Wright v. U. C. Travelers, 
188 Mo. App. 457 (4), 174 S. W. 833; Carnes v. Association, 106 Iowa, 281 
(5), 76 N. W. 683, 68 Am. St. Rep. 306. 

In Merrett v. Accident Ass’n, 98 Mich. 338, loc. cit. 340, 57 N. W. 169, 
it was said: 

“Until there was some evidence tending to show that death resulted 
from accident, rather than from design or natural causes, such as apoplexy 
or heart failure, there was nothing to go to a jury. There was not a prima 
facie case of accidental death. The burden of proving accidental death is 
upon the plaintiff. Until some proof is offered tending to establish one of 
several equally reasonable theories, some consistent with the theory of 
accidental death, and some inconsistent with it, a case is not made out.” 


The court erred in overruling the demurrer to the evidence. The judg- 
ment should be reversed. 
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KIMBALL v. MASSACHUSETTS ACC. CO. (No. 5542.) 
(Supreme Court of Rhode Island. May 26, 1922.) 
117 Atlantic Reporter, 228. 


1. INSURANCE — WHEN INJURY OCCURS BY “ACCIDENTAL 
MEANS” WITHIN ACCIDENT POLICY. 


In determining that an injury occurred by “accidental means” within 
an accident policy, it should appear that the cause or means governed 
the result and not the result the cause, and, however unexpected the re- 
sult might be, no recovery could be allowed under such a provision unless 
there was something unexpected in the cause or means which produced 
the result. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


2. INSURANCE—DEATH OF INSURED FROM BOIL INFECTED 
WITH ERYSIPELAS HELD RESULT OF DISEASE AND NOT 
OF BODILY INJURY EFFECTED SOLELY THROUGH “AC- 
CIDENTAL MEANS” WITHIN ACCIDENT POLICY. 


Under accident policy issued to a physician providing indemnity for 
death from bodily injuries effected solely through accidental means re- 
sulting directly, independently and exclusively of any and all other causes, 
the insurer was not liable on policy for death of the insured from boil 
or abscess becoming infected with erysipelas, since the death of insured 
was the result of disease and not of bodily injury effected solely through 
“accidental means” within the policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Chester W. Barrows, Judge. 

Action by Emma H. Kimball .against the Massachusetts Accident 
Company. Decision of court for defendant, and plaintiff excepts. Ex- 
ceptions overruled, and case remitted, with directions to enter judgment 
upon decision. 


See, also, 117 Atl. 230. 


William J. Brown and Archibald C. Matteson, both of Providence, for 
plaintiff. 

Edward C. Stiness, Daniel H. Morrissey, and Christopher J. Brennan, 
all of Providence, for defendant. 


SWEENEY, J. This is an action of assumpsit to recover the amount 
due upon an accident insurance policy issued by the defendant to Harry 
W. Kimball, July 16, 1914. The plaintiff is the beneficiary named in said 
policy and seeks to recover from the defendant on the ground that the 
death of Dr. Kimball was caused solely by accidental means within the 
terms of said policy. The action was tried by a justice of the superior 
court, jury trial having been waived, and decision was given for the de- 
Yendant. The plaintiff has duly brought the case to this court upon her bill 
of exceptions and now claims that said decision was contrary to the law 
and the evidence and the weight thereof. 

The policy insured Harry W. Kimball, by profession a physician and 
surgeon, against “loss or disability as herein defined, resulting directly, 
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independently and exclusively of any and all other causes from bodily 
injury effected solely through accidental means.” It contained many provi- 
sions and limitations, one of which was that— 


“The insurance hereunder shall not cover any injury, fatal or nonfatal, 
sustained by the insured while participating in, or in consequence of having 
participated in, aéronautics, from ptomaines, or from disease.” 

The evidence proved that Dr. Kimball was a practicing physician spe- 
cializing in dermatology; that he died March 28, 1920; and that the cause 
of his death was erysipelas. 

The trial justice found that the deceased called Dr. Gifford, March 
20, 1920, and complained of a boil on the back of his neck about where his 
collar button would come. He told the doctor that the boil had started 
about a week before and that he had been dressing and taking care of it 
himself. Dr. Gifford had treated the deceased for several abscesses prior 
to this time and recognized this one as being different from the others 
and concluded that erysipelas had developed. Dr. Richardson agreed with 
this diagnosis, and both of these experts testified that erysipelas is an 
infectious disease, and that for a person to develop it he must pick up the 
particular kind of an organism that causes the disease by direct contact. 

Against the objection of the defendant, Dr. Gifford was permitted to 
testify that the deceased told him that he had seen three erysipelas cases 
within a week before he called Dr. Gifford. The trial justice found that 
the plaintiff’s proof did not show that the erysipelas was effected by acci- 
dental means, and that the open boil became infected with the erysipelas 
germ in some unknown way. 

The plaintiff claims that Dr. Kimball received the infection from 
contact with an erysipelas germ while engaged in the treatment of pa- 
tients suffering from erysipelas, and that this infection was “bodily injury 
effected solely through accidental means.” To support this claim, plaintiff 
cites the case of Hood & Sons v. Maryland Casualty Co., 206 Mass. 223, 
92 N. E. 329, 30 L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379. In this 
case the policy sued upon was entitled “Manufacturers Employers Lia- 
bility Policy.” The contract which it contained was one of indemnity, in 
which the defendant engaged to make good to the plaintiff any loss or 
damage which it might sustain by reason of its liability to its employees 
for bodily injuries accidentally suffered by them while engaged in doing 
the work which they were employed to do. The insurance was “liability 
insurance,” so called, and not insurance against accidents. 

The liability insured against was that “imposed by law upon the assured 
for damages on account of bodily injuries or death accidentally suffered 
* * * by any employee.” Plaintiff’s employee, on duty as a hostler in 
its stables, contracted glanders and brought an action against the plaintiff 
for negligently putting him to work in the stable and thereby exposing 
him to the disease. Judgment was rendered in his favor, and then plaintiff 
brought the present action to recover the amount paid from the insurance 
company. The question before the court was whether the injury to the 
employee was brought about accidentally, within the fair scope and mean- 
ing of the policy, or whether it was the result of disease contracted while 
in the employ of the plaintiff but for which the defendant was not liable. 
The court held that the infection which caused the disease from which the 
employee suffered was due to accident, saying: 


“It was in the nature of an accident that he was set to work upon or 
cleaning up after horses that had glanders, and it was in the nature of an 
accident that he became infected with the disease.” 


The court held the defendant liable to pay the damages which the 
plaintiff had paid to its employee. 

The later case of Smith v, Travelers’ Insurance Co., 219 Mass. 147, 106 
N. E. 607, L. R. A. 1915B, 872, is more in point and is against the claim 
of the plaintiff. The court held that the plaintiff could not recover in an 
action brought on a policy of accident insurance wherein the deceased was 
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insured against death resulting from “bodily injuries, effected directly and 
independently of all other causes, through external, violent and accidental 
means.” It appeared that the deceased was using a nasal douche, as he 
had been in the habit of doing; that he “snuffed” or drew breath into his 
nostril more violently than he usually did, and consequently there passed 
through his nostril, and thence by way of Eustachian tube through a hole 
in the mastoid bone in the middle ear into his brain, streptococcus germs 
which caused his death from spinal meningitis. The court said: 


“There was nothing accidental in the inhalation of this douche. The 
deceased did exactly what he intended to do. This particular act of inhala- 
tion, though harder or more violent than usual, was not, so far as appears, 
harder or more violent than he intended it to be. There was no shock or 
surprise during the inhalation which made him draw a deeper breath than 
he intended to draw, nothing strange or unusual about the circumstances. 
The external act was exactly what he designed it to be, though it produced 
some internal consequences which he had not foreseen. Accordingly there 
was no bodily injury effected through a means which was both external 
and accidental. But it is only for a death resulting from injury effected 
through such means that the defendant is made responsible by the policy. 
It is not sufficient that the death or the illness that caused the death may 
have been an accidental result of the external cause, but that the cause 
itself must have been, not only external and violent, but also accidental. * * * 

“We cannot find that there was any ‘external, violent and accidental 
means’ producing the injury which caused the death other than this inhala- 
tion by the deceased of the nasal douche, which he took, not accidentally 
in any sense of that word, but purposely, with full knowledge of its char- 
acter, and in the very way in which he intended to take it.” 


The defendant contends that the deceased died as the result of disease 
and that erysipelas causing his death was not “bodily injury effected solely 
through accidental means.” 


A case in point sustaining the defendant’s contention is that of Bell v. 
State Life Insurance Co., 24 Ga. App. 497, 101 S. E. 541. This was a suit 
on a policy of life insurance for the recovery of the disputed double indem- 
nity due for the death of the assured if it could be shown that his death 
resulted “from ‘bodily injury sustained and effected directly through exter- 
nal, violent, and accidental means, exclusively and independently of all 
other causes.’” The petition stated that the insured was a physician by 
profession and that he attended professionally a child suffering from the 
disease known as erysipelas. It also stated that the insured wore glasses 
and that, in adjusting his glasses while attending said patient, he accidentally 
caused a scratch or abrasion of the skin on or near his right ear, which 
scratch or abrasion of the skin became infected with the germs of the 
disease of erysipelas resulting in his death. 

The court found that the evidence showed that the abrasion upon the 
ear occurred at the office of the deceased and that he continued to treat and 
come in immediate contact with the patient affected with erysipelas, living 
about two miles away, for several days thereafter; and that there was no 
direct or specific evidence tending to show that the fatal infection might 
have been contracted from germs, collected upon the glasses, which entered 
the wound or scratch upon the ear at the time that the abrasion occurred. 

The court held that if one who has knowingly sustained an accidental 
abrasion upon the exposed surface of his body thereafter continues to bring 
himself in contact with and treat a patient affected with a virulent type 
of contagious disease, such as is capable of being transmitted through 
immediate proximity with such exposed wound or abrasion, and as a result 
of such voluntary risk he thus becomes infected with and contracts the 
disease and it results in his death, the proximate cause thereof cannot 
properly be said to be the original “bodily injury” sustained and effected 
directly through violent, external, and accidental means exclusively and 
independently of all other causes; and affirmed judgment for the defendant. 
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Another case upon the nonliability of the defendant is that of the 
Maryland Casualty Co. v. Spitz, 246 Fed. 817, 159 C. C. A. 119, L. R. A. 
1918C, 1191, wherein the Circuit Court of Appeals held that death from 
erysipelas was not “accidental,” within the meaning of a policy insuring 
against death by “accidental means,” when it was caused by germs entering 
a boil when scratched by the unclean hands of the deceased. The court said 
the deceased seems to have done just what he intended to do, namely, to 
rub or scratch his neck to relieve the itching, and in our opinion breaking 
the scab during the process was a probable result, one reasonably to be 
expected. The court quoted from U. S. Mutual Accident Association v. 
Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60, as follows: 


“If a result is such as follows from ordinary means, voluntarily em- 
ployed, in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means.” 


[1] In determining that an injury occurred by “accidental means,” it 
should appear that the cause or means governed the result and not the 
result the cause; and that, however unexpected the result might be, no 
recovery could be allowed under such a provision unless there was some- 
thing unexpected in the cause or means which produced the result. New 
Amsterdam Casualty Co. v. Johnson, L. R. A. 1916B, note 1021. 

In the case of Lehman v. Great Western Acc. Asso., 155 Iowa, 737, 
133 N. W. 752, 42 L. R. A. (N. S.) 562, the court said, in construing the 
phrase, injury by “accidental means” : 


“Tt is not sufficient that there be an accidental—that is, an unusual and 
unanticipated—result. The ‘means’ must be accidental; that is, involuntary 
and unintended.” 


The policy in this case provides that recovery for the death can be had 
only when the insured dies from bodily injuries effected solely through 
accidental means resulting directly, independently, and exclusively of any 
and all other causes. When a man is injured while doing merely what he 
intends to do, he is not injured by an accident, unless the course of his 
action has been interrupted or deflected by some unforeseen or unintended 
happening. 

[2] The “bodily injury” the deceased had was an open boil or abscess, 
and the primary question is: Was this caused by “accidental means”? 
According to his statement to Dr. Gifford, he had been treating and dress- 
ing it for a week, and there is no testimony to show that its open condi- 
tion or infection was the result of “accidental means.” The trial justice 
has correctly found that there is no testimony to show that the open boil 
was infected with the erysipelas germ by “accidental means.” The infec- 
tion of the boil by the erysipelas germ was not of the kind that naturally 
develops from the boil itself. Erysipelas was an independent and inter- 
vening cause of death. The testimony shows that the death of the insured 
was the result of disease and not of bodily injury effected solely through 
accidental means. 

There is no error in the decision of the trial justice. The plaintiff's 
exceptions are overruled, and the case is remitted to the superior court, 
with direction to enter judgment for the defendant upon the decision. 
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KIMBALL v. MASSACHUSETTS ACC. CO. (No. 531.) 
(Supreme Court of Rhode Island. May 26, 1922.) 
117 Atlantic Reporter, 230. 


1. APPEAL AND ERROR—PERSON AGGRIEVED BY FINAL DE- 
CREE MUST CLAIM APPEAL THEREFROM WITHIN 30 
DAYS FROM ENTRY THEREOF. F 


A person aggrieved by a final decree in equity must claim an appeal 
therefrom within 30 days from the entry thereof under Gen. Laws 1909, 
c. 289, § 25. 


(For other cases, see Appeal and Error, Dec. Dig. § 339{1].) 


2 APPEAL AND ERROR—ON APPEAL FROM DECREE DENY- 
ING MOTION TO VACATE FINAL DECREE, THE COURT 
WILL REVIEW ONLY SUCH MATTERS AS ARE INVOLVED 
IN THE DECREE APPEALED FROM. 


On appeal from a decree denying complainant's motion to vacate a 
final decree under Gen. Laws 1909, c. 294, § 2, the court will review only 
such matters as are involved in the decree appealed from, and not alleged 
errors contained in the final decree itself or any matters arising in the 
calise previous to the entry of the final decree. 

(For other cases, see Appeal and Error, Dec. Dig. § 876.) 


Appeal from Superior Court, Providence and Bristol Counties; Will- 
ard B. Tanner, Presiding Justice. 

Action by Emma H. Kimball against the Massachusetts Accident 
Company. From a decree denying complainant’s motion to vacate a final 
decree theretofore entered, the plaintiff appeals. Appeal dismissed, de- 
cree appealed from affirmed, and cause remanded. 


See, also, 117 Atl. 228. 


William J. Brown and Archibald C. Matteson, both of Providence, 
for complainant. 

Edward S. Stiness, Daniel H. Morrissey, and Christopher J. Brennan, 
all of Providence, for respondent. 


SWEENEY, J. This is an appeal from a decree of the superior court 
denying complainant’s motion to vacate a final decree theretofore entered 
by said court. 


The bill of complaint averred that the complainant is the widow of 
Harry W. Kimball and the beneficiary under a policy of accident insur- 
ance issued by the respondent July 14, 1914, which provided, among other 
things, that in case of the death of Mr. Kimball, effected solely through 
accidental means, it would pay the beneficiary the sum of $7,500; that said 
Harry W. Kimball died March 28, 1920, solely as a result of accidental 
means ; that the complainant demanded payment of the amount of said insur- 
ance; that the respondent denied liability and refused payment, whereupon 
the complainant brought an action at law upon said policy in said superior 
court; and that said action was then pending in said court. 

The bill also averred that after bringing said action at law the com- 
plainant discovered, that at the time of the issuance of said policy, July 14, 
1914, said Harry W. Kimball was carrying an accident policy issued by 
said company, September 29, 1910, which was then in full force and effect, 
in which she was named as beneficiary and which was more liberal in its 
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terms and provisions for Mr. Kimball and her than said policy issued 
July 14, 1914, 

The bill also averred that said Harry W. Kimball was induced by the 
respondent to consent to the substitution of the policy dated July 14, 1914, 
in lieu of the one dated September 29, 1910, by means of the fraud of the 
agents of said respondent, in that said agents fraudulently represented to 
said Kimball and induced him to believe that the substituted policy covered 
the same risks as the original policy and was in effect a renewal thereof, 
except for an increased premium on account of the amount payable at 
death being materially increased. Whereas, in fact, under the terms of 
the original policy the insured was given a broader and more ample protec- 
tion than under the substituted policy, and an additional limitation upon the 
liability of the respondent was contained in the substituted policy to the 
effect that “the insurance hereunder shall not cover any injury, fatal or 
nonfatal, sustained by the insured while participating in, or in consequence 
of having participated in aéronautics, from ptomaines or from disease,” 
and that this limitation would be a defense in said action at law upon 
said new policy. 

The bill prayed that the substitution of the new policy in place of the 
original policy be declared to be a fraud _upon the rights of said Harry W. 
Kimball and of the complainant as beneficiary, and that the original policy 
be ordered to be reinstated and declared to be the policy in force at the 
time of the déath of said Harry W. Kimball in place of said new policy, 
and for other relief. 

The respondent filed an answer denying that it or its agents had been 
guilty of any fraudyor improper conduct which constituted a fraud upon 
the rights of said Harry W. Kimball or of the complainant as beneficiary 
under said policy. : 

After hearing upon bill, answer, and proofs by the presiding justices of 
the superior court, a final decree was entered dismissing the bill. Several 
findings of fact were incorporated in the decree, one of which was that 
said Harry W. Kimball was not induced to consent to the substitution of 
the new policy for the original one by fraud or false representations or 
improper conduct upon the part of the respondent or of its agents. 

The final decree dismissing the bill of complaint was entered April 22, 
1921, and no appeal was taken therefrom. Within six months thereafter, 
namely, September 13, 1921, the complainant filed her motion that said 
final decree be vacated, that she be granted leave to file an amended or 
supplemental bill in said cause, and that such further proceedings might 
be had as justice and equity might require. After a hearing upon this 
motion, a decree was entered November 10, 1921, denying the same, and 
the complainant duly filed her claim of appeal therefrom. The reasons 
stated for the appeal are that said decree is contrary to the law and the 
evidence and should be reversed and that the court erred in its application 
of the law to the facts set out in the affidavit in support of said motion 
to vacate said final decree. 

The complainant advisedly claimed no appeal from the final decree dis- 
missing her bill of complaint, as her solicitor states in his brief that he 
decided to await the result of the trial of the action at law and then, in 
case of an adverse decision, to move to vacate said final decree or file a 
bill of review. 


[1] A person aggrieved by a final decree in equity must claim an 
appeal therefrom within 30 days from the entry thereof. Section 25, c. 
289, General Laws 1909. In discussing the right of appeal in an equity 
cause, this court said in McAuslan v. McAuslan, 34 R. I. 462, on page 
473, 83 Atl. 837, on page 841: 

“If a party aggrieved by a decree may appeal, we think the weight of 
authority and regularity of procedure would require that he must appeal 
or lose his right to have the objectionable decree reviewed by this court.” 

[2] The present appeal brings before the court for review only such 
matters as are involved in the decree appealed from and cannot bring 
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before the court any alleged error contained in the final decree itself or 
any matters arising in the cause previous to the entry of the final decree. 
McAuslan v. McAuslan, supra, 34 R. I. 474, 83 Atl. 837. 

The motion to vacate said final decree is filed under authority of 
section 2, c. 294, General Laws 1909, which provides, among other things, 
that in case of decrees in all equity causes the court entering the same 
shall have control over the same for the period of six months after the 
entry thereof, and may, for cause shown, set aside the same, and reinstate 
the cause or make new entry and take other proceedings with proper 
notice to parties, with or without terms, as it may direct by general rule 
or special order. 

The only additional facts contained in the affidavit filed in support of 
the motion to vacate the final decree which were not introduced in evidence 
during the trial of the equity cause, prior to the decision and entry of the 
final decree, are to the effect that Dr. Kimball while suffering from a boil 
or abscess on his neck treated three erysipelas cases; that within a short 
period an infection of erysipelas developed in said boil or abscess which 
resulted in his death; that the defendant in said action at law claimed that 
erysipelas was the cause of Dr. Kimball’s death; that erysipelas is a 
“disease”; and that the defendant was not liable under the provision in its 
policy which provided that it would not be liable for death “from disease.” 

It appears from the record that said action at law upon said substituted 
policy was tried before a justice of the superior court June 6, 1921, jury 
trial having been waived, and resulted in a decision, July 12, 1921, for 
the defendant upon the grounds that the death of the insured had not been 
effected solely through accidental means and that ¥¢ was not liable for 
death caused by “disease.” 

The bill of complaint was brought to set aside the substitution of the 
new policy for the original one on the ground that the substitution had 
been procured by the fraud of the agents of the respondent. The court 
found against the complainant on this issue and dismissed the bill. 

In the affidavit filed with the motion to vacate the final decree no newly 
discovered evidence of fraud in procuring the substitution of the new 
policy for the original one is stated, nor are any other facts stated in the 
affidavit supporting said motion which would justify the court in setting 
aside said final decree. 

The complainant’s appeal is dismissed, the decree of the superior court 
appealed from is affirmed, and the cause is remanded to that court for 
further proceedings. 


COMMONWEALTH BONDING & CASUALTY INS. CO. v. 
BRYANT. (No. 3039.) 


(Supreme Court of Texas. May 3, 1922.) 


240 Southwestern Reporter, 893. 


2. INSURANCE— ACCIDENT POLICY HELD TO ENTITLE IN- 
SURED TO INDEMNITY PROVIDED FOR TOTAL DISABIL- 
ITY IF SUBSTANTIALLY UNABLE IN EXERCISE OF OR- 
DINARY CARE TO PERFORM EVERY MATERIAL DUTY 
PERTAINING TO HIS OCCUPATION. 

Accident poliay, obligating insured to pay specified amount weekly for 
accident which shall “wholly disable and prevent the insured from per- 
forming any and every kind of duty pertaining to his occupation,” and 
providing for payment of a lesser amount for not to exceed specified 
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period if injury prevented insured “from performing one or more im- 
portant daily duties pertaining to his occupation” /eld to entitle insured 
to indemnity for total disability if the injuries render him substantially 
unable in the exercise of ordinary care to perform every material duty 
pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Suit by C. M. Bryant against the Commonwealth Bonding & Casualty 
Insurance Company. Judgment for plaintiff affirmed by the Court of 
Civil Appeals (185 S. W. 979), and defendant brings error. Judgments of 
District Court and Court of Civil Appeals reversed, and cause remanded. 


Crosby, Hamilton & Harrell, of Greenville, for plaintiff in error. 
L. L. Bowman, of Greenville, F. M. Kemp, of Vernon, and Yates, 
Sherrill & Starnes, of Greenville, for defendant in error. 


GREENWoop, J. Defendant in error sued plaintiff in error to recover 
$2,600 on an accident policy. The policy obligated plaintiff in error to 
pay a weekly indemnity, aggregating the amount sued for, if defendant in 
error, who was a raiiroad conductor, sustained bodily injuries, through 
external, violent, and accidental means, which should immediately, contin- 
uously, and “wholly disable and prevent the insured from performing 
any and every kind of duty pertaining to his occupation.” The policy 
obligated plaintiff in error to pay one-half said weekly indemnity for not 
exceeding 26 weeks “if such injury should not wholly disable the insured, 
as above, but shall immediately (or immediately following total disability) 
and continuously disable and prevent him from performing one or more 
important daily duties pertaining to his occupation.” 

The trial court directed a verdict for defendant in error for the full 
amount sued for. The first and second errors assigned by plaintiff in 
error in the Court of Civil Appeals complained of this peremptory charge. 
The Court of Civil Appeals refused to consider the assignments on the 
ground that it was not affirmatively shown that plaintiff in error’s objec- 
tions to the peremptory charge were presented before the charge was read 
to the jury. The writ of error was granted because of the conflict between 
this decision and other decisions of the Courts of Civi! Appeals to the effect 
that assignments on the giving of peremptory charges were entitled to con- 
sideration in the absence of objection thereto in the trial court. 

[1] While the writ of error has been pending, the rule has been 
settled by the decisions of this court that a party is entitled to have a 
judgment against him reversed, wheré it was based on a verdict following 
an unauthorized peremptory charge, though no exception thereto was re- 
served before the charge was given. Walker v. Haley, 110 Tex. 50, 214 
S. W. 295; Decker v. Kirlicks, 110 Tex. 93, 216 S. W. 385. ; 

The Court of Civil Appeals considered and overruled an assignment 
complaining of the refusal of a charge asked by plaintiff in error to the 
effect that defendant in error was not entitled to recover the weekly indem- 
nity allowed by the policy for total disability, being of the opinion that 
reasonable minds might, from the evidence, reach different conclusions 
as to whether the disability of defendant in error was such as to entitle 
him to recover the larger or the smaller weekly indemnity. We agree 
that the evidence was not of such a character as to warrant either the per- 
emptory charge against plaintiff in error, the insurer, which was given, or 
the peremptory charge against defendant in error, the insured, which was 
refused. 

[2] The court will not give such a literal interpretation to the 
language of this contract, wherein the larger weekly indemnity is promised, 
as to practically relieve the insurer of all obligation thereunder. Such 
would be the effect of a decision discharging plaintiff in error from all 
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liability if defendant in error, after his injury, could do anything required 
of him as a railroad conductor. Hefner v. Fidelity & Casualty Co., 110 
Tex. 605-607, 222 S.. W. 966. The language of the policy is fairly and 
justly susceptible of the interpretation, which, we think, should be given 
to it, that the larger indemnity was promised if the injuries rendered the 
insured substantially unable, in the exercise of ordinary care, to perform 
every material duty pertaining to his occupation. Fidelity & Casualty Co. 
v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326; 
Fidelity & Casualty Co. v. Joiner (Tex. Civ. App.) 178 S. W. 808 (W. of 
E. ref.) ; North American Accident Ins. Co. v. Miller (Tex. Civ. App.) 
193 S. W. 755 (W. of E. ref.; 14 R. C. L. 1316; 5 Joyce on Insurance 
(2d Ed.) § 3032 (c); Foglesong v. Modern Brotherhood of America, 121 
Mo. App. 548, 97 S. W. 240; Lobdill v. Laboring Men’s Mutual Aid Ass’n, 
69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. Who 
can doubt that the insured actually believed that he had at least the stated 
degree of indemnity, under the policy, or that the insurer actually intended 
him to so believe? We are certain that any construction of the language 
of the policy, more favorable to the insurer, would not accomplish, but 
would defeat, the real intent and purpose of the contracting parties. 

The other questions presented by the petition for writ of error were 
correctly disposed of by the opinion of the Court of Civil Appeals. 

For the error in peremptorily directing a verdict for defendant in error, 
the judgments of the district court and of the Court of Civil Appeals are 
reversed, and the cause is remanded to the district court for a new trial. 


HAMBLET v. MUTUAL UNION INS. CO. (No. 116893.) 


(Supreme Court of Washington. May 5, 1922.) 
206 Pacific Reporter, 836. 


1. INSURANCE — EVIDENCE HELD NOT TO SHOW INSURED 

WAS ENGAGED IN UNLAWFUL ACT WHEN KILLED. 

In an action on an accident insurance policy, which stipulated against 
recovery for death while engaged in an unlawful act, proof that insured 
was killed by a policeman whose order to halt he did not obey, with proof 
that he was hard of hearing and was in great fear of holdups, does not 
show that he was engaged in an unlawful act when he was killed, though 
Rem. Code 1915, §§ 2366, 2672, makes it a misdemeanor to resist, delay, 
or obstruct a public officer in the discharge of his public duties. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Department 1. 

Appeal from Superior Court, Pierce County; M. L. Clifford, Judge. 

Action by Margaret Hamblet against the Mutual Union Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Remann & Gordon, of Tacoma, for appellant. 
» W. W. Keyes, and J. H. Blakiston, both of Tacoma, and J. H. Gor- 
don, of Tacoma, for respondent. 


FuLierton, J. On September 20, 1920, the appellant, Mutual Union 
Insurance Company, issued its policy of insurance to one Sam Hamblet, 
insuring him “against loss resulting from bodily injuries, effected directly 
and independently of all other causes, through external, violent and acci- 
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dental means * * * as specified in the following schedule, subject to 
the provisions and limitations hereinafter contained. The schedule fol- 
lowing provided that for loss of life the principal sum of the policy 
would be paid, and elsewhere provided for its payment to the wife of the 
assured. Among the limitations contained in the policy was one providing 
that the “insurance * * * shall not cover an injury, fatal or nonfatal, 
caused directly or indirectly by participating in any fight or other alterca- 
tion or while engaging in any unlawful act.” 


During the life of the policy the assured died in the city of Tacoma 
from the effects of a revolver shot wound, inflicted upon him by a police 
officer of that city. This is an action brought upon the policy by the wife 
of the assured. The action was tried by the court sitting without a jury, 
and from a judgment entered therein in favor of the wife, the insurance 
company appeals. 

[1] There is no serious dispute as to the facts. The assured had been 
for many years prior to his death a resident of the city of Tacoma. He 
was, however, unknown to the police officer mentioned. Some time after 7 
o'clock in the evening of the day on which he was killed, he left his howse 
in the residence section of the city to walk down to the business section. 
The police officer testified in substance that, while he (the officer ) was 
walking his usual beat, at about 8 o'clock in the evening, dressed in his 
police uniform, he saw the assured turn a corner and start in‘his direction ; 
that immediately thereafter the assured started to run towards. an alley, 
leading to an adjacent street; that a “hold-up” had been reported as occur- 
ring in that vicinity a short time before, and, thinking the assured’s action 
suspicious, he called to him to halt; that the accused did not stop, but con- 
tinued to run, entering the alley; that he then ran to the alleyway and saw 
the assured still running, being then some 100 feet ahead of him; that he 
fired his revolver into the air, again crying, “Halt!” that the accused 
continued running when he fired a second shot into the ground; that after 
this shot the assured stopped, when the officer approached him and ques- 
tioned him as to the cause of his running; that he received no answer, and 
started to search the assured, when he discovered that he was wounded ; 
that he took him to a place where a seat was found, had an ambulance 
called, and had him sent to a hospital. 

The police officer was called at the instance of the respondent. A 
woman who witnessed the occurrence, called by the appellant, testifies that 
the assured was crossing the street towards the alley when she first ob- 
served him, and that at first he was walking very fast, starting to run as 
he approached the alley. In other respects her testimony does not differ 
materially from that of the police officer. 

The respondent testified, and it was testified by a neighbor who knew 
him intimately, that the assured was partially deaf, so much so that he 
could not understand when spoken to in an ordinary conversational tone. 
The respondent also testified that he was excessively nervous, meaning 
undoubtedly that he was unusually timid; that he had an inordinate fear 
of being robbed while on the street; that he made frequent reference to 
his fears in conversation; that he was always worried when he was obliged 
to carry money on his person, and at times sent his pay checks by his 
sons to be cashed so as to avoid carrying the money himself. - 

The sole question presented by the appeal is whether the assured, at 
the time he received the injury which resulted in his death was engaging 
in an unlawful act. It is the appellant’s contention that he was. Atten- 
tion is called to sections 2366 and 2672 of the Code (Rem.), which make it 
a misdemeanor willfully to resist, delay, or obstruct a public officer in 
discharge of his official powers or duties, and it is argued that it was 
the duty of the assured to stop at the command of the police officer, and 
hence his failure so to do was a violation of the sections of the statutes 
cited and the engaging in an unlawful act within the meaning of the 
insurance policy. 

It is difficult, it must be admitted, to reconcile the conduct of the 
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assured when it is measured by that of the ordinary man of his age and 
experience. The ordinary law-abiding and peacefully inclined citizen re- 
gards a police officer as his friend rather than his foe, and he will obey 
the officer’s commands unhesitatingly, even though he may feel that the 
particular command is officious and without justification. There is nothing 
in the record to show that the accused did not belong to this class. No 
part of the evidence was directed to the particular question, but such 
as did get into the record is strongly in his favor. It is shown that he 
maintained a home, that he was rearing a family, and that he pursued 
the business through which he supported himself and his family steadily 
and uninterruptedly. The most natural explanation of his conduct is, we 
think, that the emptiness of the street on which he entered at the time 
the officer first saw him excited his unusually timid disposition; that he 
did not see the officer, or, if he saw him, did not recognize that he was 
an officer; that he started running in order to more quickly reach a street 
on which he felt there was greater safety; that the officer’s command to 
halt was not heard by him, or, if heard, was not recognized as the com- 
mand of an officer; and that when he heard the first of the revolver shots 
he thought that the dreaded circumstance was upon him, and that his only 
safety lay in continued flight. Taking this view of his conduct, the assured 
was not guilty of any violation of the law. The statute, it will be ob- 
served, is directed against willful action. To do a thing willfully imports 
that it is done with konwledge. Hence no one can be said to have will- 
fully resisted the command of an officer unless he knew it was an officer 
who gave the command. We think, therefore, the trial court justly con- 
cluded that the assured was not engaging in an unlawful act within the 
meaning of that phrase as used in the policy when he received the wound 
which resulted in his death. 

[2] The trial court sustained a demurrer to the appellant’s answer 
which set forth the assured’s conduct from the appellant’s point of view— 
that is, that there was a willful disobedience to the officer’s command to 
halt. In this we think the trial court erred. But since at the trial he 
permitted without hindrance the entire circumstance to be gone into, the 
error was without prejudice. 

The judgment is affiremd. 

Parker, C. J., and Tolman, Bridges, and Mitchell, JJ., concur. 





Misc. | Northwestern Nat. Ins. Co. v. Chambers. 


CASUALTY, SURETY AND MISCELLANEOUS. 


NOTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS., v. 
CHAMBERS. (No. 1986.) 


(Supreme Court of Arizona. May 26, 1922.) 
206 Pacific Reporter 1081. 


2. INSURANCE— COURT HELD JUSTIFIED IN HOLDING ER- 
ORS IN POLICY WERE THROUGH MISTAKE, INADVERT- 
ENCE, OR OVERSIGHT OF THE PARTIES. 


Where insured’s agent told an insurance agent where an automobile 
was which was to be insured, and requested that he examine it and insure 
it for all it would carry, and the agent wrote a policy describing the car 
as new, whereas it was second-hand, and describing it as a 1916 model, 
whereas it was a 1915 model, held, that the court was justified in holding 
that the two items were placed in the policy through mistake, inadvertence, 
or oversight of insurer and insured and in reforming the policy. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


6. INSURANCE—WHERE INSURER ASCERTAINED MATTERS 
AND PLACED THEM IN POLICY AS WARRANTIES, THEY 
ARE WAIVED AS SUCH. 

Where incorrect statements or facts appearing in a policy of insur- 
ance as representations or warranties are not furnished by the insured or 
his agent, but are ascertained by the insurer or his representative from 
some other source and placed there by him, they are waived as such, not- 
withstanding their designation as warranties. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


7. INSURANCE — INSURED MAY BE RELIEVED OF DUTY TO 
READ POLICY ON PRESUMPTION THAT POLICY AC- 
CORDS WITH APPLICATION. 

Insured can rely on the presumption that the policy he receives is in 
accordance with his application, whether oral or written, so that insured 
by failure to observe misstatements in the warranties placed by insurer’s 
agent in policy insuring an automobile does not avoid the policy on theory 
of caveat empter. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


Appeal from Superior Court, Cochise County; A. M. Sames, Judge. 

Action by T. F. Chambers against the Northwestern National Insur- 
ance Company of Milwaukee Wis. Judgment for plaintiff, motion for 
new trial denied, and defendant’ appeals. Affirmed. 


Wright & Darnell, of Tucson, for appellant. 
Manatt & Stephenson, of Douglas, for appellee. 


McAutster, J. This is an action upon a policy of insurance issued by 
the Northwestern National Insurance Company of Milwaukee, Wis., to 
appellee, plaintiff below, insuring him in the sum of $1,500 against loss or 
damage by fire or theft of an automobile in consideration of certain war- 
ranties and the payment of a premium of $48.75. From a judgment in 
tavor of appellee for $1,150 principal, 15 per cent penalty thereon, attor- 
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ney’s fees and costs, and a denial of its motion for a new trial, defendant 
appeals. ; 


It appears from the complaint that the car was stolen on the night of 
September 8, 1920, while parked on Ninth street in the city of Douglas, 
driven several miles into the country, and burned, resulting in its total de- 
struction with the exception of two tires valued at $100; that the contract 
of insurance was made and entered into for the purpose of insuring appellee 
against the loss of Winton touring car No. 17070, a second-hand car of 
the 1915 model, but that, as reduced to writing, the policy, by mutual mis- 
take, inadvertence, and oversight of the parties, described said car in 
clause 3 of the subsection denominated “Warranties” as a 1916 model, and 
in clause 4 thereof as a new car, and the prayer is that said policy of 
insurance be reformed to read as the parties made it and as so reformed 
that it be enforced. The answer alleges that, appellee’s agent, one Borrego, 
who applied for the insurance, informed appellant’s agent that it was a 
new car and purchased by appellee as such in 1916, and that, acting solely 
upon this information, it was determined that the sum of $1,500 could be 
written thereon, but that, if it had been represented to appellant at the 
time the application was made that it was a 1915 model and a used car 
when purchased by appellee, appellant corporation would not have allowed 
insurance to the extent of $1,500 placed thereon. 

The case was tried to the court without a jury, and written findings of 
fact, full and complete, filed. The errors assigned challenge the suf- 
ficiency of the evidence to substantiate the complaint, the findings, the 
conclusions of law, and the judgment. 


It appears from the testimony of appellee that he drove the car from 
Douglas to Tucson in the summer of 1920 for the purpose of selling or 
trading it for a house and lot, but, being unable to do either, he returned 
home July 29th, leaving the car in a Tucson garage to be disposed of, 
if possible, by one A. F. Borrego, a real estate dealer there, whom he also 
requested to have it insured for $1,500 or as much as it would carry; 
that the policy was issued July 30, 1920, and forwarded to him at his 
home in Douglas, where it was received, placed in his desk without being 
examined or even read, and his check in payment of the premium thereon 
sent to L. Roca. 


Borrego testified that he spoke to L. Roca, Tucson agent of appellant, 
a day or so after appellee left and told him that appellee wanted insur- 
ance on his car, which was then at the Holliday Garage; that Roca in- 
quired how much he wanted, and was told $1,500, or as much as the car 
would carry; that he had no further talk with Roca than to tell him what 
appellee had said, that the car was a 1916 model and cost something like 
$2,900; that he did not tell him the number ‘of the car nor whether it was 
new or second-hand because these facts were unknown to him; that Roca 
was a man about 5 feet 10% inches tall and of Mexican or Spanish nativity. 
Roca, however, testified that neither he nor any one else for him made 
an examination of the car, but that Borrego gave him its number and 
told him that it was a 1916 model and was purchased new by appellee. 
It appears further from his testimony that at the time of the issuance 
of the policy he had in his office a record published by an automobile 
publishing company describing all cars, and that by an examination of it 
he could have ascertained whether this car was a 1915 or 1916 model. 
A witness by the name of Tracy residing in Tucson testified that at the 
request of appellee, whom he had known for five or six years, he went 
to the garage occasionally to look at the car, and on the 29th or 30th of 
July, 1920, passed there and saw two men examining the car, but did not 
know them; one was tall and looked like a Mexican, and the other short, 
though he did not pay close attention to them; that one appeared to be 
examining the engine with a pencil and paper, but he did. not stop to 
watch them as he was merely walking along and looked that way; that 
Borrego was not one of them. 

[1] The court accepted the testimony in behalf of appellee and found 
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that Borrego requested a personal examination of the car by Roca, that 
the latter complied therewith, either personally or through another, and that 
in so doing he obtained the information upon which the policy was written, 
The first three assignments are based on the insufficiency of the evidence 
to uphold these findings, but we are unable to see wherein they are not 
supported by the evidence. It was found upon conflicting, though ample, 
testimony that Borrego knew neither the factory number of the car nor 
whether it was purchased by appellee new or second-hand, and in addition 
to this its cost price was placed in the policy at $3,500, instead of $2,900, 
as stated by him. Though Borrego told Roca it was a 1916 model, yet 
the court was justified in view of the foregoing in finding that the in- 
formation contained in the policy was not furnished by Borrego, but was 
gained from an inspection of the car by Roca or some one else for him. 
Borrego did not have the information, and necessarily could not have 
supplied it. 

{2] The finding that the errors in the policy which are complained 
of were due to “mutual mistake, inadvertence, and oversight of the plaintiff 
and defendant” is objected to as wholly unsupported by the evidence. Bor- 
rego, as agent of appellee, told Roca, when he applied for the insurance, 
where the car could be found, and requested him to examine it and to in- 
sure it for all it would carry. By this action appellee furnished appellant, 
or placed within its power to ascertain correctly for itself, the information 
it was necessary for the policy to contain. Such action clearly negatives 
any intention or attempt on the part of appellee’s agent to mislead Roca 
or misrepresent the facts to him, or do anything other than furnish cor- 
rectly the data required for procuring a policy of insurance on this particu- 
lar automobile—Winton touring car No. 17070, model 1915, then in a garage 
at Tucson. No statement as to whether appellee purchased the car new 
or second-hand was made by him or his agent because the former saw 
Roca for the first time at the trial, and there was no communication be- 
tween them on the subject, and the latter had no knowledge concerning 
it. It is clear that appellee wanted this particular car and no other in- 
sured, and that appellant’s agent, Roca, intended to insure it and wrote 
a policy covering it, and, having been in a position to ascertain correctly 
the information upon which the policy was based, it must be assumed that 
he obtained it accurately, and naturally it should have been inserted that 
way in the policy, but instead he entered part of jt erroneously—the figures 
“1916” to describe the model of the car, and the word “new” its condi- 
tion when purchased. It is true that whether it was new or second-hand 
when purchased by appellee was unknown to him, since this could not 
have been ascertained by an inspection of it, but the fact that it was not 
then a new car must have appeared to him, because, according to the evi- 
dence, it had been driven five years or longer. And, while this was not 
the fact required, yet it was sufficient to cause Roca to investigate further 
before inserting in the policy a statement the truth of which he did not 
know, but could have ascertained by communicating with appellee at 
Douglas, or having his agent, Borrego, do so. Having placed it in the 
policy regardless of its correctness, appellant cannot be heard to say, con- 
trary to the fact, that it was misrepresented to it. There is nothing in the 
record disclosing any intentional error or any lack of an evident purpose 
on the part of both appellant and appellee to insure this particular car. 
If anything having such an effect had been omitted from or inserted in the 
policy, except upon the fraudulent design of one of the parties to it, it 
would have been considered mutual and resulted in defeating the purpose 
of both. Hence the court, being entirely convinced on this disputed ques- 
tion of fact, was justified in acting upon the conviction and holding that 
these two items were placed in the policy through the mistake, inadvertence, 
or oversight of appellant and appellee. Leitensdorfer v. Delphy, 15 Mo. 
160, 55 Am, Dec. 137. 


_ [3] The rule which should guide a court in determining whether a 
mistake has been made by the parties to an instrument is clearly stated in 
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the following excerpt from Hutchinson vy. Ainsworth, 73 Cal. 452, 15 
Pac. 82, 2 Am. St. Rep. 823.: 


“*The evidence, it is true, must be clear and convincing, making out 
the mistake to the entire satisfaction of the court, and not loose, equivocal, 
or contradictory, leaving the mistake open to doubt.’ The conclusion from 
the sum of all the authorities on the subject is, not that relief must neces- 
sarily be denied because there is a conflict of testimony, for that would 
result in a denial of justice in some of the plainest cases calling for such 
relief, but that upon all the proofs, taking the facts as they appear to the 
court after eliminating testimony unworthy of credence, or based upon 
mistake or uncertainty, as in other cases, the mistake must be established 
in a clear and convincing manner, and to the entire satisfaction of the 
court.” 


[4, 5] But it is urged that, if Roca was the cause of these errors be- 
ing placed in the policy, it was, under the evidence, a fraud on his part 
rather than a mere mistake, and cannot avail appellee, since he has not 
asked for a reformation on this ground. It is clear that Roca was responsi- 
ble for the error, but it does not appear whether he committed it willfully 
and intentionally, for the specific purpose of injurying the insured, or in- 
advertently, and where one of two faults must be imputed, but the evidence 
fails to disclose which it should be, that fault which is free from moral 
turpitude will be attributed, because “fraud is never presumed, but must 
be affirmatively proved.” 20 Cyc. 108. The inadvertent insertion of 
“1916” for “1915” and of “new” for “second-hand” under the circumstances 
alleged and found to be true and “the plaintiff’s,acceptance of the policy 
in reliance on the agent to issue it according to his engagement make a 
case of mutual mistake relievable in equity.” Niagara Fire Ins. Co. v. 
Jordan, 134 Ga. 667, 68 S. E. 611, 20 Ann, Cas. 363 


{6] It is contended that, inasmuch as these errors appear in the policy 
as “warranties,” their effect is to avoid the policy. This would be true 
perhaps if they had been inserted upon the representations of the insured 
or some one acting for him, but where incorrect statements or facts appear- 
ing in a policy of insurance as representations or warranties were not fur- 
nished by the insured or his agent, but ascertained by the insurer or his 
representative from some other source and placed there by him, they are 
waived as such, notwithstanding their designation. Wright v. Fire Ins. 
Ass’n of London, 12 Mont. 474, 31 Pac. 87, 19 L. R. A. 211; Etna Ins. 
Co. v. Holcomb (Tex. Civ. App.) 31 S. W. 1086; German Mutual Ins. Co. 
v. Niewedde, 11 Ind. App. 624, 39 N. E. 534; Bennett v. Agricultural Ins. 
Co., 106 N. Y. 243, 12 N. E. 609; Roth v. City Ins. Co., Fed. Cas. No. 12084 


[7] It is urged that the negligence of appellee in failing to read the 
policy upon receiving it and have the errors in it corrected within a reason- 
able time thereafter precludes him from recovering under the particular 
facts of this case. There are many authorities holding such to be the 
duty of the insured upon the theory that the principle of caveat emptor 
applies with as much rigidity to the sale of an insurance policy as to the 
sale of an article of merchandise. To this effect are the following cited by 
appellant: Bostwick v. Mutual Life Ins. Co. of New York, 116 Wis. 392, 
89 N. W. 538; 92 N. W. 246, 67 L. R. A. 705; Susquehanna Mutual Fire 
Ins. Co. v. Swank, 102 Pa. 17; and New York Life Ins. Co. v. McMaster, 
87 Fed. 63, 30 C. C. A. 532. But by the weight of authority, and we think 
the better rule, the insured has the right to rely on the presumption that the 
policy he receives is in accordance with his application, whether oral or 
written. Niagara Fire Ins. Co. v. Jordan, above; Medley v. German Alli- 
ance Ins. Co., 55 W. Va., 342, 47 S. E. 101, 2 Ann. Cas. 99; McElroy v. 
British America Assur. Co., 94 Fed. 990, 136 C. C. A. 615; Delaware Ins. 
Co. v. Hill (Tex. Civ. App.) 127 S. W. 283; German Fire Ins. Co. v. 
Gueck, 130 Ill. 345, 23 N. E. 112, 6 L. R. A. 835; Barnes & Hekla Fire 
Ins. Co., 75 Iowa, 11, 39 N. W. 122, 9 Ann. St. Rep. 450; Gristock v. 
Royal Ins. Co., 87 Mich. 428, 49 N. W. 634; German Amer. Ins. Co. v. 
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Darrin, 80 Kan. 578, 103 Pac. 87; Hay v. Star Fire Ins. Co., 77 N. Y. 235, 
33 Am. Rep. 607; Union Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. 
Borrego’s statement to Roca, after telling him where the car was, that he 
could get the facts required from an inspection of it, which he did, was 
the same as furnishing him personally the data such an examination would 
have disclosed, and, when appellee received the policy through the mail from 
Roca, he placed it in his desk without reading it and paid the premium, 
never thinking that it did not contain a proper description of his car. 
Nothing occurred then or later which would have charged him with notice 
of this deficiency. 


- “The plaintiff relied on him,” as said in Barnes v. Hekla Fire Ins. Co., 
above, “to * * * write the policy in accordance with the contract (facts 
disclosed by an examination of the car), and we think he had a right to 
do so; and, because he failed to read the policy and discover the omission 
therein, and its terms and conditions, he is not guilty of such negligence 
as will bar him of relief, as the defendant contends.” 


Finding no error, the judgment of the lower court is affirmed. 
Ross, C. J., and Flanigan, J., concur. 


GISE v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(L. A. 6950.) 


(Supreme Court of California. March 17, 1922, as Modified March 27, 
1922.) 


206 Pacific Reperter, 624. 


1. INSURANCE — EMPLOYER’S AGREEMENT, AS PART OF 
COMPENSATION POLICY, THAT NO PERSON BELOW 
LEGAL AGE WOULD BE EMPLOYED, HELD A “WAR- 
RANTY.” 

Employer’s agreement, constituting a part of workmen’s compensa- 
tion policy, that no person was or would be employed in violation of law 
as to age, held a warranty in view of Civ. Code, § 2608, since employ- 
ment of person under legal age materially affected the risk. 

(For other cases, see Insurance, Dec. Dig. § 332%, New, vol. 14 Key- 
No. Series.) 

(Fer other definitions, see Words and Phrases, First and Second 
Series, Warranty. ) 


2. INSURANCE — INSURER RELIEVED OF OBLIGATION TO 
DEFEND EMPLOYER AGAINST CLAIM FOR COMPENSA- 
TION BY EMPLOYER’S BREACH OF WARRANTY NOT TO 
EMPLOY PERSONS UNDER LEGAL AGE. 


Illegal employment of boy, in violation of warranty constituting part 
of compensation policy, held to relieve insurer of the obligation imposed 
upon it by policy of defending the employer, in proceeding before the In- 
dustrial Accident Commission for compensation for injury to the boy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


3. INSURANCE — EMPLOYER’S INSURER HELD NOT ESTOP- 
PED TO DENY LIABILITY FOR EXPENSES INCURRED BY 


EMPLOYER IN WORKMEN’S COMPENSATION PROCEED- 
ING. 


_ Where insurer promptly repudiated any liability for compensation to 
insured’s employee, and refused to defend insured in employee’s proceed- 
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ing for compensation, it was not estepped to deny liability for expenses 
incurred by insured in such proceeding by appearing therein solely to pro- 
tect its own interests. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4. INSURANCE — INSURER REQUIRED TO PAY COMPENSA- 
TION TO ONE EMPLOYED UNDER LEGAL AGE, IN VIOLA- 
TION OF WARRANTY, COULD RECOVER AMOUNT 
THEREOF FROM INSURED. 

Where compensation policy contained warranty that employer would 
not employ persons under the legal age and that no default of the em- 
ployer should affect the right of employees to recover from the insurer, 
the insurer could recover from the employer compensation it was required 
to pay injured employee who was under legal age. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


In Bank. 

Appeal from Superior Court, Los Angeles County; L. H. Valentine, 
Judge. 

Action by E. C. Gise against the Fidelity & Casualty Company of 
New York, a corporation. From judgment rendered, both parties appeal. 
Reversed and remanded, with directions. 


Amend & Amend, of Los Angeles, for plaintiff. 
Jennings & Belcher, of Los Angeles, for defendant. 


Per Curiam. This action was instituted by the plaintiff, an employer, 
to recover .of the defendant, his insurance carrier, the sum of $521, ex- 
pended by him in resisting a claim made against defendant and himself, 
by an injured employee, upon the refusal of the defendant plaintiff’s inter- 
ests in a proceeding before the Industrial Accident Commission. In addi- 
tion to a general and specific denial, the defendant interposed a counter- 
claim for the sum of $1,590.21, the amount of the award made by the 
Commission, and paid to the injured employee by the defendant. The court 
denied relief to the plaintiff, and refused judgment to the defendant on its 
counterclaim, leaving the parties in the same situation as they were before 
the action was commenced. Thereupon both the plaintiff and the defendant 
perfected appeals. The matter is presented to this court by stipulation, 
upon one transcript and one set of briefs. Since both the parties are appel- 
lants and likewise respondents, we shall, for the sake of clarity, refer to 
them by their original designation as plaintiff and defendant. Plaintiff 
claims that the lower court erred in refusing to give judgment in his favor, 
for the sum expended in defending himself before the Industrial Accident 
Commission. Defendant's contention is that this ruling of the lower court 
was correct, but that the court erred in refusing to give it judgment against 
the plaintiff for the amount paid to the injured employee. 

Both parties base their claim upon the terms of a California workmen’s 
compensation policy, issued by the defendant and designed to cover the 
workmen employed by the plaintiff in a butcher shop operated by him. The 
policy contains the usual stipulations as to the liability and duty of the 
insurance carrier. The defendant agrees, among other things, to defend, 
in the name and on behalf of the plaintiff, any suits or other proceedings 
instituted against him under the provisions of the compensation law, and 
covered by the insurance agreement. Another provision in the policy, 
styled “Condition M,” provides that the plaintiff, by his acceptance de- 
clared certain statements, indorsed thereon and numbered 1 to 17, inclusive, 
to be true. One of these declarations (item 14) is to the effect that no 
person was or would be employed by the assured in violation of law as to 
age. It is further stipulated, in said condition, that the policy is issued in 
consideration of these statements, and the provisions of the policy, as 
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respects its premium and the payment thereof. The same clause provides, 
however, that— 


“Nothing in this condition (M) and no default on the part of the 
assured with respect to any of the provisions or conditions of the policy, 
shall in any way affect the right of any employee, or his dependents, to 
recover from the company the compensation provided for by law and 
intended to be insured hereunder.” 


In plain disregard of the agreement on his part, not to employ any 
person in violation of the law as to age, the plaintiff employed Wesley 
Clark, a minor, not yet 15 years of age, who, while engaged in operating 
a meat grinding machine in plaintiff’s shop, suffered an injury which re- 
sulted in the loss of the fingers of one hand. Thereafter the injured em- 
ployee filed an application for compensation before the Industrial Accident 
Commission, against both the plaintiff, Gise, and the defendant, insurance 
company. The defendant refused to defend the proceedings before the 
Commission in behalf of the plaintiff, upon the ground that the plaintiff 
had breached the policy of insurance by employing Wesley Clark, in viola- 
tion of the law as to age. The plaintiff thereupon expended, in his own 
behalf, the sum of $521 for counsel fees and costs, which sum the lower 
court finds to be a reasonable amount to have been paid for such purposes. 
The insurance company defended the proceeding on its own behalf, not only 
upon all grounds of defense urged by plaintiff Gise, before the Commis- 
sion, but also sought to evade liability for compensation to Wesley Clark, 
because of the violation of the declaration or warranty in the policy by the 
plaintiff to the effect that no person would be employed by him in violation 
of the law as to age, and upon the further ground that the injured employee 
was not covered by the policy. The Industrial Accident Commission. held 
that the plain terms of the proviso in the policy, contained in said condition 
M, voided any contradictory provisions contained in the warranty as to 
employment of any one by the plaintiff in violation of the law as‘to age, 
in so far as any employee was concerned, and rendered the defendant 
liable for the payment of compensation to any such injured servant of 
Gise. Clark v. Gise et al., 5 Dec. of Ind. Ac. Com. 219. The Commission, 
therefore, dismissed the plaintiff from the proceeding, and made an award 
in favor of Clark and against the defendant in the sum of $1,509.21, for 
compensation and doctor’s bills. The defendant made an application for a 
writ of review, for the purpose of having the lawfulness of the order mak- 
ing the award inquired into and determined. This court held that the 
Industrial Accident Commission correctly construed the policy of insur- 
ance, and denied the application. Fidelity & Casualty Co. of New York 
v. Ind. Acc. Com’n, 178 Pac. 896. Defendant thereupon paid the amount 
of the award to the injured employee. When the plaintiff sought to recover 
the amount expended by him in defending against the claim of the injured 
employee, it interposed a counterclaim for the amount of the award paid 
by it. 

[1, 2] The trial court found, and the finding is amply supported by 
the evidence, that, by reason of the employment of Wesley Clark by the 
plaintiff, and because of the boy’s age, the manner and place of his em- 
ployment, and the nature of his work, coupled with the failure to obtain 
for him from the superintendent of schools a permit to work, the plaintiff 
breached the contract or policy of insurance. Consequently, it held, and 
correctly so, that the defendant was released from the obligation to defend 
the plaintiff in the proceeding before the Industrial Accident Commission. 
In that behalf, we adopt the portion of the opinion of the District Court 
of Appeal, material to the appeal prosecuted by the plaintiff: 

“*A statement in a policy, which imports that it is intended to do or 
not to do a thing which materially affects the risk, is a warranty that 
such act or omission shall take place.’ Civ. Code, § 2608. Under this 
language it would seem that the terms of item 14 amounted clearly to a 
warranty. The item imported that plaintiff intended not to do a thing; 
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that is, employ a person in violation of law as to age, and the thing he 
intended not to do, if done, would materially affect the risk, for imma- 
turity of years is accompanied by immaturity of judgment, and lack of 
judgment in an employee will always affect the risks of his employment 
and, therefore, the risk insured against by such a policy as the one now 
in question. It is to be remembered, also, that, according to the provisions 
of condition M, the policy was issued in consideration of plaintiff’s declara- 
tion of the truth of the statements made in items one to seventeen. In 
addition to the section of the Code the terms of which are above set forth, 
the fact that item 14 carried a warranty into the policy is established by 
several decided cases (McKenzie v. Scottish U. & N. Ins. Co., 112 Cal. 
548, 44 Pac. 922; Porter v. Gen. Acc. Assur. Corp’n, 30 Cal. App. 198, 
157 Pac. 825), although the decision last cited is based upon a section of 
the Civil Code (2607) concerning statements of existing facts, as distin- 
guished from statements of things to be done or omitted. Also, it is 
plain from cases cited by plaintiff himself that, after the illegal employ- 
ment of Clark, and but for the exception contained in condition M, the 
policy would have been ineffective with respect to any considerations aris- 
ing from the injury to Clark, including, of course, any claim attempted 
to be made under its terms by him; this because of the inclusion of item 
14 in the instrument. Louis F. Kleeman Co. v. New Amsterdam Cas. Co., 
177 Mo. App. 397, 164 S. W. 167; Mason-Henry Press v. Aétna L. Ins. 
Co., 211 N. Y. 489, 105 N. E, 826; Maryland Cas. Co. v. Ind. Acc. Com’n, 
179 Cal. 716, 178 Pac. 858. We have to consider, therefore, nothing but 
the meaning of the exception. It seems plain to us, beyond the necessity 
of construction. It saved to Clark (the injured employee) the right ‘to 
recover from the company the compensation provided for by law and in- 
tended to be insured’ under the policy; but, considering what we have said 
above, it saved nothing else.. Upon plaintiff’s violation of the law in the 
employment of Clark, the policy at once became ineffective as indemnity for 
any expense or outlay arising through any injury to Clark, save that 
covered by the exception. The plaintiff was not entitled to recover.” 


[3] When the injured employee made his demand for compensation, 
the defendant promptly repudiated any liability under the policy, and 
refused to defend plaintiff in the proceeding instituted before the Industrial 
Accident Commission. It in no way controlled or sought to direct his 
action, but confined its efforts solely to a protection of its interests. It 
was not thereby estopped to deny any liability for the expenses incurred 
by plaintiff in making his affirmative defense before the commission. Mt. 
Vernon, etc., Co. v. Frankfort, etc., Ins. Co., 111 Md. 561, 75 Atl. 105, 
134 Am. St. Rep. 636; Mason-Henry Press v. AZtna L. Ins. Co., 211 N. Y. 
489, 105 N. E. 826; Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 Mich, 87, 
130 N. W. 211, 34 L. R. A. (N. S.) 491. 

While the foregoing authorities, and those cited in the opinion of the 
District Court of Appeal, clearly deny to the employer the right to recover 
from the insurance carrier in cases like this, and that is so, even though 
the injury was not the proximate cause of the illegal employment (Good- 
willie v. London Guarantee, etc., Co., 108 Wis. 207, 84 N. W. 164) we 
have been cited to, and have found, no case involving the question presented 
by the counter action of the defendant, to recover the amount it paid to 
the injured employee under the award of the Industrial Accident Commis- 
sion. In none of those cases was consideration given to the effect of a 
provision, such as that contained in condition M of the policy here, on 
the reciprocal rights of the parties under such circumstances. The trial 
court decided that as, by reason of the terms and provisions of such con- 
dition, the injured boy, although employed in violation of the law as to 
age, was covered and protected by the policy, the defendant was legally 
held and obligated to pay the amount of the award, and could not recover 
any part of the sum from plaintiff. The District Court of Appeal held 
that, as the policy provided, by the exception in condition M, that the 
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injured employee should “recover” compensation from defendant, despite 
the fact that he was illegally employed, if the plaintiff should be required to 
reimburse defendant, the “recovery” would not be from the defendant but 
from the plaintiff. We are unable to agree with either of these positions. 
The latter court was correct in its interpretation of the policy when, in 
dealing with the effort of the plaintiff to recoup his costs, it said that the 
provision of condition M was one for the benefit of the employee, and 
was not intended to protect the employer from the consequence of his own 
breach of the insurance compact. The effect of that stipulation was not, 
as urgently contended for by the plaintiff, to read out of the policy the 
warranty, on the part of plaintiff, that he would not employ any person in 
violation of law as to age, which was one of the covenants, arid a material 
part of the consideration on which the policy was issued. As we under- 
stand its decision (supra), the Industrial Accident Commission held that 
condition M voided any contradictory provision contained in the policy, only 
so far as the employee was concerned, and the opinion of this court on deny- 
ing the writ of review (supra) goes no farther. Notwithstanding the right 
reserved to the employee to recover from the insurance carrier in case of 
injury, which was assented to by the defendant when it issued the policy 
containing the proviso, the basic contract between plaintiff in violation of 
the child labor law, was illegal, and, as between the plaintiff and defend- 
ant, was not included in the policy of insurance. Maryland Casualty Co. 
v. Ind. Acc. Com’n, supra; Mt. Vernon, etc., Co. v. Frankfort, etc., Ins. 
Co., supra. In some of the cases we have examined, in looking for pre- 
cedent applicable to the facts here, it has been suggested that a contract 
to insure one against injury, arising out of employment in violation of 
law, would be against public policy, and therefore void, but we deem it 
unnecessary to pursue that phase of the matter any farther. 

[4] It seems only reasonable to hold, and, in the absence of authority 
to the contrary, we are of the opinion, that, when the plaintiff, in plain 
disregard of the terms of the policy of insurance, employed Clark, in viola- 
tion of the law as to age, the defendant, not having in any way consented 
thereto, and, not being estopped to deny its liability in the matter in so far 
as the plaintiff was concerned, a burden was cast upon defendant which 
it would not have had to assume but for the unwarranted and illegal act 
of the plaintiff. It was not contemplated by the parties to the contract 
that such a situation would arise. On the contrary, it was expressly stipu- 
lated against. It seems only reasonable to hold, therefore, that the facts 
presented by the appeal of the defendant call for the application of the 
simple rule of law that one party to a contract, who is caused to suffer 
loss by reason of the violation of its terms by the other party thereto, 
may recover from the one at fault the amount he has been damaged 
thereby. 

It is conceded that the defendant paid the amount of the liability 
covered by the policy as aforesaid and, on account of the injury to said 
employee, Wesley Clark, the aforesaid sum of $1,590.21. There is no 
dispute about the fact. Under these circumstances there is no necessity 
for a new trial. The rights of the parties can be fully adjusted by direct- 
ing a judgment in accordance with our conclusions aforesaid. 

The judgment is reversed, and the case is remanded, with directions 
to the lower court, upon the going down of the remittitur, to forthwith 
enter a judgment that the plaintiff take nothing by his action, and that 
the defendant recover of the plaintiff the sum of $1,590.21, together with 
costs. 

Shaw, C. J., Richards, Justice pro tem., and Sloane, Wilbur, Waste, 
Lawlor and Shurtleff, JJ., concur. 
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MULL v. UNITED STATES FIDELITY & GUARANTY CO. 
(Supreme Court of Idaho. April 26, 1922.) 
206 Pacific Reporter 1048. 


2. INSURANCE—INSURER CANNOT DEFEAT RECOVERY UP- 
ON POLICY BY PROVING FACTS WHICH IT KNEW WHEN 
ISSUING POLICY. 

An insurance company will not be permitted to defeat a recovery upon 
an insurance policy issued by it by proving the existence of facts which 
would render it void, where it had full knowledge of such facts when the 
policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

3. INSURANCE— INSURER KNOWING FACTS AND DEMAND- 
ING AND RECEIVING PAYMENTS IS ESTOPPED TO DE- 
CLARE FORFEITURE. 

Where an insurance compdny has knowledge of facts entitling it to 
treat a policy as no longer in force, and thereafter it demands and re- > 
ceives a premium on the policy, it is estopped from declaring a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Twin Falls County; O. R. Baum, Judge. 

Action by C. H. Mull against the United States Fidelity & Guaranty 
Company to recover on a contractor’s employers’ liability policy. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


E. M. Wolfe, J. F. Martin, and L.. A. Wade, all of Twin Falls, for 
appellant. 

Walters, Hodgin & Bailey and R. P. Parry, all of Twin Falls, for 
respondent. 


GOLDSMITH & DELL v. UNITED STATES FIDELITY & GUAR- 
ANTY CO. (No. 66.) 


(Court of Appeals of Maryland. Jan, 11, 1922.) 
116 Atlantic Reporter 852. 


1. INSURANCE—INSURANCE BROKERS HELD ENTITLED TO 

COMMISSION. 

Where plaintiffs, authorized by a city to place certain insurance, 
placed it with defendants on a commission for a current administration, 
and the insurance was renewed from year to year, but defendants refused 
to pay a commission after a certain date, because plaintiffs had no li- 
cense as insurance brokers, on plaintiffs’ taking out a license according to 
Code, vol. 4, art. 23, §§ 218 and 220, they were entitled to a commission 
on renewal of the insurance; their authority to place it not having been 
revoked, 


(For other cases, see Insurance, Dec. Dig. § 84[5].) 
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2. INSURANCE—EXCLUSION OF EVIDENCE OF WHETHER 
AUTHORITY TO PLACE INSURANCE HAD BEEN RE- 
VOKED HELD ERROR. 


In an action by brokers against an insurance company for commis- 
sions for placing insurance, exclusion of testimony by one of plaintiffs as 
to whether their authority to place the insurance had been revoked was 
error. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from Baltimore City Court; Robert F, Stanton, Judge. 

Action by Goldsmith & Dell against the United States Fidelity & 
Guaranty Company. From judgment for defendant, plaintiffs appeal. 
Reversed, and a new trial awarded. 


Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 


Seymour O’Brien and William J. O’Brien, Jr., both of Baltimore, 
for appellants. ; 

J. Kemp Bartlett, Jr., of Baltimore (J. Kemp Bartlett and Bartlett, 
Poe & Clagett, all of Baltimore, on the brief), for appellee. 


BACHMAN v. NEW AMSTERDAM CASUALTY CO. 
(New York Supreme Court, Appellate Term, First Department. May 4, 
1922.) 


194 New York Supplement, 89. 


INSURANCE — EVIDENCE HELD INSUFFICIENT TO SHOW 
COMMISSION OF THEFT. 


In an action on a burglary insurance policy evidence held insufficient 
to show that a theft was committed. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Guy, J., dissents. 


Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by Harry E. Bachman against the New Amsterdam Casualty 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
complaint dismissed. 


Argued April term, 1922, before Guy, Whitaker, and Martin, JJ. 


Frederick Mellor, of New York City (John B. Coughlin, of New 
York City, of counsel), for appellant. 

Dreschsler, Orenstein & Leff, of New York City (Max Leff, of New 
York City, of counsel), for respondent. 


Martin, J. Plaintiff sued to recover $575 as the value of a diamond 
brooch belonging to plaintiff’s wife, which he asserts was stolen from his 
residence during the absence of himself and his wife. The action is 
brought under a policy of insurance, issued by defendant, which insured 
plaintiff against loss by burglary, theft, or larceny. 

Plaintiff testified that he learned of the theft involved in this case 
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from his wife on the evening of May 13, 1921. The following morning 
he reported it to the police department. The plaintiff told the sergeant at 
the desk that the previous day his wife told him her diamond brooch was 
missing; that she went to the place where she had left it, and it was not 
there, and it must have been stolen while she went to a hospital during 
the afternoon. Plaintiff notified the insurance company, through his 
broker, and filed a regular form of proof of claim. This was the only 
diamond brooch plaintiff’s wife had, and she received it from plaintiff in 
December, 1918. It was an oval-shaped brooch, containing about 47 stones, 
sve platinum, and was bought from Reichman Bros., 99 Canal street, for 
575. > 

Louis Reichman testified that the brooch was bought from him in 
December, 1918, for $575, which was its fair value on May 31, 1921. 
Plaintiff’s wife testified that the last time she saw the brooch was at 8 
o'clock Friday morning, May 13. It was then in the buffet drawer among 
the linens, where she had put it Thursday night. Her sister’s three chil- 
dren, aged 8, 10 and 11, were in the house; two of them went to school. 
She left the house about 1:30, locked the door, and up to the time she 
went out no one had gone to the drawer. She came back between 3 and 
4 o'clock, but did not have occasion to go to the drawer till 6:30, when 
she found the brooch was not there. Up to that time, so far as she knew, 
nobody had been in the house except herself and the children, and the 
first one to whom she told about the loss was her husband, when he came 
home in the evening. 

She said that she had occasion to look in the drawer on Friday morn- 
ing to get a handkerchief, and saw the pin there. When she looked again 
at 6:30, it was gone; but the drawer was in the same condition at 6:30 
that it was that morning, except for the handkerchief. So far as she 
knew, no one was aware that she had the pin there, and nobody was in the 
house while she was there. She did not use her key to get into the house, 
because the front door was open; nothing else in the apartment was 
touched, except the pin; she had silver around the house, but no money, and 
nothing very expensive. She did not report the loss to the police. She 
was positive that she did not wear the pin that evening, and she did not 
have it with her when she came back. The reason she looked for it at 
6:30 was because she was going to the hospital again and wanted to wear 
it then. She forgot to wear it in the afternoon. 


On this testimony defendant moved to dismiss the complaint, which 
motion the court denied, stating that the only evidence to sustain the 
plaintiff’s complaint was in reference to the open door. 

The defendant called as a witness John T. Lake, who was at the desk 
of the police station at 160th street and Third avenue, who produced a 
record of the report of the lost brooch, which reported the loss of a 
brooch pin between the house and Bronx Hospital. He said the custom of 
the department is, when a citizen reports a loss or robbery, or larceny, 
that for the purpose of classification questions are asked, to hold them as 
closely as possible to the nearest time they had the property in their pos- 
session. The officer then described the record on the card, which showed 
that the place of occurrence was “residence to Bronx Hospital.” No blot- 
ter is used for losses reported; he is not sure whether a man or woman 
made the report, but the complainant’s name is “Bachman, Anna; we use 
the surname first.” The name of the person making the report is put in 
the record, and if a person makes a report of property belonging to some- 
body else the record reads, “reports that so and so.” 

Frank P, Dolan, acting detective sergeant at the Forty-sixth Precinct, 
testified he was sent out to investigate and made a report which was for- 
warded to headquarters. He says Mrs. Bachman did not tell him where 
she had left the pin at the time she lost it. He asked her particulars, and 
she described the pin, and its place of deposit. She said that after leaving 
home she went to Bronx Hospital, and discovered the loss when she reached 
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home. She did not say anything about leaving it in a drawer and not 
finding it when she returned. 

Lieut. Lake was recalled and testified that in connection with his 
duties he reports lost property to the lost property bureau, which is a 
separate department, and he reported this loss there. His further exami- 
nation was as to the practice of the department in making reports and 
making investigations, by which it appears that the loss was not reported 
as a larceny. 


At the close of plaintiff’s case the trial court thought the only evidence 
to sustain plaintiff’s case was that the door was open. At the close of the 
whole case he stated that, if he found that plaintiff or his wife made a 
report that the property was lost between the residence and the hospital, 
the plaintiff could not recover. The opinion written by the trial court 
proceeds on the theory that plaintiff must be presumed to be honest in 
making his claim, and that the risk of dishonest claimants is a risk 
insurance companies take. 

The policy is in evidence, Plaintiff’s Exhibit 1, but is not inserted in 
the record. The respondent, however, in his brief contends that under the 
form of policy in this case the proof of “burglary, theft or larceny” is 
adequate, and cites cases to sustain his contention. The’ rule laid down 
in those cases is to the effect that— 


“The plaintiff can recover only if he shows that the loss of the jewelry 
insured occurred by ‘burglary, theft or larceny. By-the express terms of 
the policy the insurance company is not liable unless the loss is occasioned 
by ‘felonious abstraction.’ A felonious abstraction cannot be presumed, 
nor can it be inferred from a mere loss. When the evidence is entirely 
consistent with a loss by negligence of the party insured or by the inno- 
cent act of a third party, the plaintiff has obviously failed to prove a loss 
by felonious abstraction.” Stich v. Fidelity & Deposit Co. (Sup.) 159 
N. Y. Supp. 712. 


“The plaintiffs were not required to show by direct evidence a felonious 
abstraction of the property; it was enough if they showed circumstances 
sufficient to raise an inference that the property was feloniously abstracted.” 
Haas v. Fidelity & Tracy Co., 97 Misc. Rep. 4, 160 N. Y. Supp. 1101. 

And to the same effect is Fine v. New Amsterdam Casualty Co. (Sup.) 
162 N. Y. Supp. 135. 

The evidence in the case at bar is not sufficient to sustain a recovery 
by the plaintiff. The only fact that impressed the trial court is that plain- 
tiff’s wife found the door of her apartment open when she returned. Plain- 
tiff left the house at 1:30 and returned between 3 and 4 and found the 
front door open. The children came back from school at 3 o’clock. The 
loss was not discovered until 6:30 p. m. The front door being open when 
plaintiff’s wife returned did not seem to be of any significance to her. 
Evidently it was not am unusual occurrence. On this day the children 
returned from school at 3 o’clock, before she came back from the hospital; 
perhaps this fact dismissed from her mind any suspicion of anything 
wrong. But, even if that be a fact, there is no testimony here that she 
made any inquiry of the children as to who opened the door, or how long 
it had been opened; it does not appear that the lock had been forced. 
When she came home there was nothing disturbed in the apartment that 
would arouse her suspicions that something was wrong; she forgot to 
mention it in the afternoon, and mentioned it in the evening; nothing in 
the apartment was missing except the pin. There is nothing in the situa- 
tion that would justify a finding that there was a felonious abstraction. 


The actions of the plaintiff and his wife over the loss would not lead 
one to believe that they had been robbed. The only other jewelry she had 
was a diamond ring, which she wore, some silver around the house, no 
money, and not very expensive clothing. The loss of a pin of such value 
to them should cause more anxiety than it did. It does not appear what 
kind of a search they made in order to make the assertion that nothing 
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else in the house was touched. The loss was not reported until 11:30 
o'clock the next day, and it was evidently reported as a loss, and was so 
classified by the sergeant who took the report, and the detective who made 
the investigation. Notice under the policy was given May 19, six days 
after the loss. 

One of the cases relied on by respondent is Wolf v, A®tna Accident & 
Liability Co., of Hartford, Conn., 183 App. Div. 409, 170 N. Y. Supp. 
737, afhrmed without opinion 228 N. Y. 524, 126 N. E. 925, and to borrow 
an extract from the opinion in that case the plaintiff here failed— 

“to show a loss under circumstances which not only support an inference 
of theft, but which, even if not excluding the possibility of mistake, point 
strongly and persuasively to the conclusion that a theft was committed.” 

Judgment reversed, with $30 costs, and complaint dismissed on the 
merits, with costs. ’ 

Whitaker, J., concurs. . 

Guy, J., dissents. 


BOLTON WORSTED MILLS CO.,, Inc., v. UNITED BRITISH INS. 
CO., Limite. ’ 


(New York Supreme Court, Appellate Term, First Department. April 
26, 1922.) 


193 New York Supplement, 688. 


3. INSURANCE—IN ACTION ON POLICY AGAINST LOSS OF 
GOODS IN HANDS OF CARRIER, EVIDENCE HELD TO 
PROVE VALUE OF GOODS LOST. 


In action on policy against loss of goods while in transit in custody 
of a common carrier, evidence held to prove value of goods lost. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Guy, J., dissenting. 


Appeal from City Court of New York. 

Action by the Bolton Worsted Mills Company, Inc., against the United 
British Insurance Company, Limited. From an order setting aside a ver- 
dict for plaintiff, and granting a new trial, unless plaintiff stipulates to 
reduce amount of recovery to $200 and interest, plaintiff appeals. Order 
reversed and verdict reinstated. 


Argued March term, 1922, before Guy, Cohalan, and Wagner, JJ. 


Levy & Becker, of New York City (Joseph Levy, of New York City, 
of counsel), for appellant. 
G. Noyes Slayton, of New York City, for respondent. 


CoHALAN, J. The action is brought to recover upon an insurance 
policy which provided, amongst other things, against loss of goods caused 
by theft, or loss while in transit in the custody of any common carrier 
or bailee, from the time of leaving the warehouse, store, or factory of the 
shipper until safely delivered to consignee. While the policy was still in 
force, plaintiff's agent at Philadelphia delivered to one Hughes, a truck- 
man, eight pieces of oxford gabardine, property of the plaintiff, for car- 
riage to New York and delivery to plaintiff. Shortly before unloading 
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at New York City, they were either stolen or lost, and were never deliv- 
ered to or received by the plaintiff. 

Hughes, the truckman, on receipt of the merchandise, gave a receipt 
therefor in writing upon a form filled in and prepared for his signature by 
the shipper’s clerk. This form had printed on it the name of the city 
from which the goods was shipped and nothing else. The part filled in at 
the time of shipment was the date, name of shipper, and consignee, with 
the address of latter, number of packages of goods, and the words “val. 
$200,” and signature of truckman. The main point in issue is whether or 
not the plaintiff, by the act of its agent at Philadelphia in accepting the 
receipt from the truckman with “val, $200” on it, loses its right of in- 
demnity under the plaintiff’s policy. Did this act prejudice defendant’s 
right of subrogation, and violate an express warranty of the policy of 
insurance to such an extent that plaintiff is not entitled to recover more 
than $200? 

At the time of filling in the receipt, and its signing and delivery, 
nothing was said between the parties as to any valuation of the goods, or 
any conditions or terms of shipment, except the truckman said he would 
cart the goods at a certain figure. This figure was based on the size of 
the package, and not on its value—clearly one of bulk and not value. 
“Val. $200” was not mentioned, nor was there any agreement as to liability, 
except such as might arise from the use of those words on the paper in 
question. It appears the agent had been instructed by the plaintiff to put 
a value of $200 on all “express” shipments in accordance with a provision 
of the insurance policy. He apparently made no distinction between 
“truckman” and “express.” Clearly, if “val. $200” be not construed as 
limiting the truckman’s liability, then the plaintiff is entitled to recover. 

The defendant called no witnesses, but rested on the plaintiff’s case, 
and its motion to dismiss was denied, and both sides moved for direction 
of a verdict. The court held that there was no limitation of liability of 
the truckman, and that the defendant’s right of subrogation was not 
impaired, but that there was a question as to the value of the goods. The 
motion for direction of a verdict was denicd. Later, upon motion to set 
aside the verdict in favor of plaintiff, the court reserved decision, and 
subsequently granted the motion. 

[1] A question was presented on the argument whether or not there 
was error on the part of the court in &4dmitting evidence as to conversa- 
tions had at the time of the giving of the paper in question. Receipts as 
such—and the paper given her is in form of receipt—are open to explana- 
tion. Had there been some express clause or limitation of liability, such 
as in the many cases referred to in respondent’s brief, the question would 
be different. Here there was no express clause, unless we hold that “val. 
$200” constitutes such, and I do not think it does. This expression, stand- 
ing alone, as it did on this paper, calls-for explanation, or at least is 
subject to it, and the explanation given is opposed to the views taken of 
it by the respondent. 

[2] After careful consideration, I believe the receipt given by Hughes 
to the plaintiff's agent did not limit the liability of Hughes, and so the 
plaintiff was entitled to recover. ; 

[3] A further question was presented: Was the value of the goods 
proven? I think it was. The kind and quality of the goods had a dis- 
tinctive trade number, 530/2. The plaintiff’s manager, familiar for many 
years with the quality of the defendant’s goods, testifies that this number 
referred to a particular grade or quality, and that, given the number, 
quantity, and yardage, he was able to state what the reasonable market 
value was at the date of the loss. He had previcusly qualified as an 
expert in values. There was no testimony in opposition. On this point 
it would seem the policy provides for the loss on the basis of actual invoice 
costs, plus certain other charges. The complaint alleges this, and the bills 
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showing the valuation on that basis were furnished to defendant at the 
time plaintiff filed its claim, and they were put in evidence. 

Order reversed, with costs, and verdict reinstated. 

Wagner, J., concurs. 

Guy, J., dissents. 


GLATTER v. SCHWARTZ. 
(New York Supreme Court, Appellate Term, First Department. May 
9, 1922.) 


194 New York Supplement 22. 


INSURANCE—NO RECOVERY FOR BREACH OF CONTRACT TO 
PROCURE BURGLARY INSURANCE WITHOUT PROOF OF 
BURGLARY AND VALUE OF PROPERTY TAKEN, 

In action against an insurance broker for breach of contract in failing 
to procure burglary insurance, plaintiff cannot recover without proof of 
commission of burglary and of the value of the property taken, irrespec- 
tive of the sufficiency of his proof of the agreement and breach. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Samuel Glatter against Joseph Schwartz. Judgment for 
plaintiff, and defendant appeals. Rewersed, and new trial ordered. 


Argued April term, 1922, before Guy, Whitaker, and Martin, JJ. 
Kopp, Markewich & Perlman, of New York City (David Wein- 


stein, of New York City, of counsel), for appellant. 
Isadore Apfel, of New York City, for respondent. 
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AMERICAN NAT. INS. CO. v. TEAGUE. (No. 240-3431.) 
(Commission of Appeals of Texas, Section B. April 5, 1922.) 
239 Southwestern Reporter, 604. 


INSURANCE — AGENT NOT ENTITLED TO RENEWAL PRE- 

MIUMS PAID AFTER TERMINATION OF AGENCY. 

Under a provision in the contract of an insurance agent that all salary 
or commission received by him prior to termination of the contract should 
be in full payment, and that termination thereof should terminate his 
right to further compensation, the agent is not entitled to commissions 
on renewal premiums paid after the termination of his agency. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 
On rehearing. Opinion corrected. 


For former opinion, see 237 S. W. 248. See, also, 215 S. W. 131. 
Williams & Neethe and C. W. Nugent, all of Galveston, and Ken- 
nerly, Williams, Lee & Hill, of Houston, for plaintiff in error. 


_ P. F. Graves and H. L. Livingston, both of Houston, for defendant 
in error. 


McCtenpon, P. J. In ground V of motion for rehearing by plain- 
tiff in error it is urged that we committed error in our original opinion 
in holding : 

“That the plaintiff was entitled to the commission on renewal premiums 
due prior to the termination of his contract but paid thereafter.” 


The specific question of plaintiff’s right to such commissions was not 
expressly presented, since there was no allegation that defendant had 
collected any premiums other than in accordance with the terms of the 
policies under which they accrued; and our attention was not directed to 
this particular question. It was not our intention to hold such commis- 
sions recoverable. We endeavored to make it clear in our opinion, that 
under a proper construction of the two contracts sued upon, the plaintiff 
was entitled to recover such sums as were unconditionally due him at the 
time the respective agency contracts were terminated, but that, as to all 
sums which might accrue after such time, there could be no recovery. 
Upon re-examination of our opinion in the light of the motion, it occurs 
to us that misinterpretation of our intended holding may have arisen from 
inadvertent use of defendant instead of plaintiff in the following sentence: 

“We think the contract should not be construed as evidencing an 
intention on the part of the parties to the contract, that sums uncondi- 
tionally due and payable under the terms of the contract at the time of its 
termination should be forfeited to the company merely because they had 
not been actually paid to the defendant up to that time.” 


It. is now well settled by the great weight of authority that stipula- 
tions in contracts of insurance agency similar to those in the contracts 
sued upon deprive the agent of any right to commission on renewal pre- 
miums paid after the termination of his agency. Such was the holding 
in Fidelity & Deposit Co. v. Washington Life Insurance Co. (D. C.) 193 
Fed. 512, cited in our original opinion, which gives quite a full citation of 
the authorities upon that question up to that time. The cases upon this 
subject are digested in a note under Walker v. Insurance Co., 80 N. J. 
Law, 342, 79 Atl. 354, 35 L. R. A. (N. S.) 153, Ann. Cas. 1912A, 526, and 
in the recent case of Locher v. Insurance Co., 200 Mo. App. 659, 208 S. W. 
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862. Also see the following texts: 16 A. & E. Encyc. of Law. (2d Ed.) 
919; 22 Cyc. 1441; 14 R. C. L. 869. 

The other questions presented in the motion for rehearing were, we 
think, properly disposed of in our original opinion. 

We therefore recommend that the original vpinion be corrected by 
changing in the above quotation the word “defendant” to that of “plain- 
tiff,” and that the motion for rehearing be overruled. 
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LIFE. 


MUTUAL LIFE INS. CO. OF NEW YORK vy. LIEBING. (No. 215.) 


(United States Supreme Court. Argued April 21-24, 1922. Decided 
May 29, 1922.) 


42 Supreme Court Reporter, 467. 


1, INSURANCE — STATE STATUTE AS TO TEMPORARY IN- 
SURANCE CONTROLS ANY CONTRADICTORY AGREE- 
MENT MADE WITHIN THE STATE. 


Rev. St. Mo. 1899, § 7897, providing that life insurance policies after 
three annual payments should not become void for nonpayment of pre- 
miums, but that three-fourths of the net value should be taken as a pre- 
mium for temporary insurance, controls an inconsistent provision in the 
policy in the event a loan was secured thereon, if the contract securing the 
loan, which followed the terms of the policy, was made in Missouri. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


2. INSURANCE — CONTRACT FOR POLICY LOAN HELD TO 
HAVE BEEN MADE IN MISSOURI. 


Where a policy holder residing in Missouri where there had been 
delivered to him a policy entitling him to a loan as a matter of right, 
delivered an application for a loan to an agent of the foreign insurance 
company within that state, and received a check from the company’s 
agent within the state, the contract was made in Missouri, whether the 
application for the loan be considered an acceptance of the company’s 
offer contained in the policy, which completed the contract, or merely an 
offer which was completed by the company’s acceptance, manifested by 
delivering the check. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 


In Error to the Supreme Court of the State of Missouri. 

Action by Mary Liebing against the Mutual Life Insurance Com- 
pany of New York. Judgment for plaintiff was affirmed by the Supreme 
Court of the state of Missouri (226 S. W. 897), and defendant brings 
error. 

Affirmed. 


Messrs. Wm. Marshall Bullitt, of Louisville, Ky., Frederick D. Mc- 
Kenney, of Washington, D. C., John H. Holliday, of St. Louis, Mo., and 
Frederick L. Allen, of New York City, for plaintiff in error. 

Mr. James J. O’Donohoe, of St. Louis, Mo., for defendant in error. 


Mr. Justice Hotmes delivered the opinion of the Court. 

This is a suit to recover upon a policy insuring the life of one Blees, 
issued to him and subsequently assigned by him to his wife, now Mrs. 
Liebing, the plaintiff (defendant in error). The contract was made on 
September 29, 1901, by the defendant (the plaintiff in error), in Missouri, 
by a delivery of the pclicy to Blees in Macon, Missouri, where he lived. 
Three annual premiums were paid. After the fourth was due, within 
the time allowed, Blees and his wife signed an application for a loan of 
$9,550 and sent it with the policy to the defendant’s agency at St, Louis. 
by which it was forwarded to New York. The application followed the 


9——-Vol. LX, 
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terms of the policy, which agreed that after it had been in force three 
years the company would lend amounts within the cash surrender value, 
upon certain conditions, the policy being assigned as security. Following 
these terms the application deducted from the cash to be received the 
fourth annual premium and an adjustment of interest, leaving the balance 
to be paid $4,790.50. The loan was to be for one year and the application 
authorized the company upon default to cancel the policy and apply the 
customary cash surrender consideration to the payment of the loan. The 
application was approved in New York and a check for $4,790.50 to the 
order of Mr. and Mrs. Blees, with a receipt for the fourth premium, was 
sent from New York to the company’s manager in St. Louis and by him 
forwarded to a local agent who delivered the documents to Blees. The 
check was endorsed and paid. A year later, when repayment was due, it 
was not made. Thereupon on December 4, 1905, the company cancelled 
the policy and applied the surrender value to the loan, which was of equai 
amount, leaving a deficit of $74.57 interest. Biees died on September 8, 
1906, and upon inquiry from Mrs. Blees the company notified her of what 
had been done. Its action had been in accordance with the terms of its 
contract and the law of New York. But some years later, Mrs. Blees, 
now Mrs. Liebing, brought the present action relying upon the Revised 
Statutes of Missouri 1899, §7897, set forth and considered in New York 
Life Insurance Co. v. Dodge, 246 U. S. 357, 38 Sup. Ct. 337, 62 L. Ed. 
772 Ann. Cas. 1918E, 593, and after a previous decision the other way, she 
ees the final judgment of the Supreme Court of the State. 226 
S. W. , 

[1] The Missouri statute provided that such policies as the present, 
after three annual payments, should not become void for non payment of 
premiums, but that three-fourths of the net value of the policy after 
deducting certain liabilities should be taken as a premium for temporary 
insurance for the full amount written in the policy. It is not disputed 
that if this statute governs the case, the plaintiff stood as having a policy 
for the original amount at the death of Mr. Blees. In New York Life 
Insurance Co. v. Dodge, 246 U. S. 357, 38 Sup. Ct. 337, 62 L. Ed. 772, 
Ann. Cas. 1918E, 593, it was held that when the later transaction was con- 
summated in New York, Missouri could not prohibit a citizen within her 
borders from executing it. But if the later contract was made in Mis- 
souri, then by the present and earlier decisions notwithstanding any con- 
trary agreement the statute does govern the case. See 246 U. S. 366, 38 
Sup. Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918E, 593. 

{[2] The policy now sued upon contained a positive promise to make 
the loan if asked, whereas in the one last mentioned it might be held that 
some discretion was reserved to the company. For here the language is 
“the company will * * * loan amounts within the limits of the cash 
surrender value,” etc., whereas there it was “cash loans can be obtained.” 
On this distinction the Missouri court seems to have held that as soon as 
the application was delivered to a representative of the company in Mis- 
souri the offer in the policy was accepted and the new contract complete, 
and therefore subject to Missouri law. If, however, the application should 
be regarded as only an offer the effective acceptance of it did not take 
place until the check was delivered to Blees, which again was in Missouri 
where he lived. In whichever way regarded the facts lead to the same 
conclusion, and although the circumstances may present some temptation to 
seek a different one by ingenuity, the Constitution and the first principles 
of legal thinking allow the iaw of the place where a contract is made to 
determine the validity and the consequences of the act, 

Judgment affirmed. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. HURNI PACKING 
CO. (No. 5790.) 


(United States Circuit Court of Appeals, Eighth Circuit. April 4, 1922.) 
280 Federal Reporter, 18. 


|. INSURANCE—DEATH WITHIN TIME SPECIFIED IN INCON- 
TESTABLE CLAUSE DOES NOT FIX RIGHT TO CONTEST. 


Under a provision of a life policy that it shall be incontestable, ex- 
cept for nonpayment of premiums after two years from its date of issue, 
insured’s death within the two years does not fix the right to contest the 
policy. : 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2, INSURANCE — RIGHT TO CONTEST WITHIN TWO YEARS 
MAY BE WAIVED. 
Under a provision of a life policy that it shall be incontestable after 
two years from its date of issue, the right reserved to contest it within 
two years may be waived. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—AFFIRMATIVE ACTION NECESSARY UNDER 
INCONTESTABLE CLAUSE. 


Under a provision of a life policy that it shall be incontestable after 
two years from its date of issue, affirmative action is necessary to con- 
summation of the inchoate right to contest within the two years. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


4 INSURANCE—LETTER REFUSING TO PAY HELD SUFFI- 
CIENT CONTEST WITHIN INCONTESTABLE CLAUSE. . 


* Under a provisien of a life policy that it should be incontestable after 
two years from its date of issue, a letter written by the insurer to the 
beneficiary’s attorney declining to pay on the ground of misrepresenta- 
tion was a sufficient act of contest. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


§ INSURANCE — PROVISIONS AS TO DELIVERY WHILE IN 
GOOD HEALTH, ETC., DID NOT MAKE DATE OF DELIV- 
ERY “DATE OF ISSUE,” WITHIN INCONTESTABLE 
CLAUSE. 

Provisions of a life policy that it should not take effect until the first 
premium should be paid, and the policy should be delivered during in- 
sured’s continuance in good health, did not make the date of delivery the 
“date of issue” within a provision making the policy incontestable after 
two years from the date of issue. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Date.) 


6 INSURANCE—DATE OF ANTEDATED POLICY HELD “DATE 

OF ISSUE” WITHIN INCONTESTABLE CLAUSE. 

Where a life policy provided that the applicant might have the policy 
antedated for a period not exceeding six months and it was dated August 
23, though not executed until September 7, and not delivered until Sept- 
ember 13, August 23 was the conventional date of execution, and hence 
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of issue, within the provision making the policy incontestable after two 
years from the “date of issue.” 


(For other cases, see Insurance, Dec. Dig. § 400.) 


7. INSURANCE — DATE AGREED ON MUST BE TAKEN AS 
DATE OF POLICY FOR ALL PURPOSES. 


Where a policy provides that it may be antedated for a period not ex- 
ceeding six months on the applicant’s request, without any restriction 
of the effect of such date, the date agreed on must be taken as the date of 
the policy for all purposes thereby affected. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Sanborn, Circuit Judge, dissenting. 


In Error to the District Court of the United States for the North- 
ern District of Iowa; Henry T. Reed, Judge. 

Action by the Hurni Packing Company against the Mutual Life In- 
surance Company of New York. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 


G. T. Struble, of Sioux City, Iowa, and Ralph L. Read, of Des 
Moines, Iowa (Sargent, Gamble & Read, of Des Moines, Iowa, and Jepson, 
Struble & Anderson, of Sioux City, Iowa, on the brief, and Frederick L. 
Allen, of New York City, of counsel), for plaintiff in error. 

Edwin J. Stason, of Sioux City, Iowa (Charles M. Stilwill, of Sioux 
City, Iowa, on the brief), for defendant in error. 


Before Sanborn and Lewis, Circuit Judges, and Van Valkenburgh, 
District Judge. 


VAN VALKENBURGH, D. J. This case comes before this court for the 
second time. 260 Fed. 641, 171 C. C. A. 405. On the. first appeal the 
judgment of the trial court, which was in favor of defendant in error 
herein, was reversed, and the case was remanded for a new trial, for the 
reason that the statement made by the insured, in his application for life 
insurance, that he had not consulted nor been treated by a physician during 
the previous five years, when in fact he had been treated or prescribed for 
each year for supposedly temporary ailments, was held to be a material 
thisrepresentation, which under the terms of his contract, invalidated the 
policy. In the opinion of the appellate court the trial court should have 
directed a verdict for the defendant, 

In the court below, after the case had been redocketed, and after a 
second trial, the plaintiff, by leave of court, amended its reply as follows: 

“The plaintiff states that the defendant failed to contest the policy 
of life insurance payable to the plaintiff, by the tender of the return of 
the premiums paid or otherwise within the two-year period in which the 
policy might be contested as provided by the terms thereof, and it is now 
barred from setting up or urging any of the defenses set forth in its 
answer. 


At the close of the evidence below, both parties submitted motions 
for a directed verdict; that of defendant in error was sustained, a verdict 
was directed accordingly, and judgment for defendant in error resulted. 

It is already the law of the case, as held by this court on the former 
appeal, that the false statement complained of was made, and constitutes 
a sufficient defense to the collection of this insurance, in the absence of 
countervailing circumstances. The contention now presented is that the 
insurance company, under the terms of its policy, has interposed that 
defense too late for legal effectiveness. This is the only question in the 
case, 
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The policy, by the construction of which, coupled with the steps taken 
by the defendant company to avail himself of its provisions, this case must 
be decided, was in fact executed in the city of New York by the signa- 
tures of the president and secretary on the 7th day of September, 1915. 
It was then sent by mail to the office of the defendant company in Des 
Moines, Iowa, for delivery under the terms and conditions of the policy. 
Said policy was received by defendant’s agent on or about September 12, 
1915, and was delivered by hirn to the insured on or about the 13th day of 
September, 1915. The policy upon its face contains the permission that 
“the applicant, upon request, may have policy antedated for a period not 
to exceed six months.” In connection therewith no other qualification, 
limitation or explanatory matter appears. Interlined between the heading 
and the body of the application appear these words: “Date policy, August 
23, 1915; age 47.” This is taken to evidence the request of the applicant 
referred to, and in accordarice therewith the insurance policy contains the 
following testimonium: 

“In witness whereof, the company has caused this policy to be executed 
this 23rd day of August, 1915. W. J. Eastman, Secretary. Charles A. 
Peabody, President.” 


It clearly appears, therefore, that the date of execution and of the 
policy, by contract and agreement, was fixed as the 23rd day of August, 
1915. It was further provided that the annual premium should be paid 
upon each 23rd day of August thereafter until the death of the insured. 
In the body of the policy this clause occurs: 

“Incontestability: This policy shall be incontestable except for non- 
payment of premiums, provided two years shall have elapsed from its date 
of issue.” 


The insured died on the 4th day of July, 1917, less than two years 
from the time the policy was issued under any theory of the case. Proofs 
of death were duly submitted. Replying to the claim thereby made, on 
the 24th day of August the attorney for the insurance company, conceded 
by stipulation to have been clothed with full authority to act in that 
behalf, wrote to he attorney for the beneficiary, conceded to have like 
authority. that the company declined to pay the policy upon the ground 
of misrepresentation hereinabove referred to. This was the first action of 
any nature taken by the company to avail itself of the defense reserved 
in the two-year clause above quoted. 

[1-4] It is contended by the insurance company that the policy must 
have been in effect two years during the life of the insured; otherwise, 
the right of the insurance company to contest became fixed by death 
within the period of limitation. We cannot agree with this view. The 
reservttion for the benefit of the company was one that might be waived. 
Affirmative action was necessary to the consummation of the inchoate right 
created by the terms of the policy. We are equally of opinion that a 
repudiation of the claim of defendant in error, such as that made in the 
letter of August 24th, was a sufficient act of contest, and that court pro- 
ceedings were not essential to the assertion of the right, as counsel for 
defendant in error contend. 

[5,6] This being true, there remains only to consider whether the 
defendant company acted in time. We do not think it did. It is conceded 
that its letter of repudiation was not written nor mailed until the date it 
bears. which is August 24th, one full day bevond the two-year period, as 
evidenced by the date of the policy; but plaintiff in error insists that the 
date of application, the actual date ot execution, the date of delivery, and 
a provision in the application that the proposed policy shall not take 
effect “unless and until the first premium shall have been paid during my 
continuance in good health, and unless also the policy shall have been 
delivered to and received by me during my continuance in good health,” 
extend the two-year period of contestability at least to the 7th day of 
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September, if not to the 13th day of September, and that, therefore, its 
said affirmative act of contest was in good time. 

The clause last quoted cannot aid the insurer. Its objective was the 
good health of the insured at the time of paying the first premium and 
the delivery of the policy. Conceding that the first premium may not have 
been paid until the policy was delivered, there is nothing in the record to 
indicate that the insured was not in good health within the meaning of 
the instrument on that date. He was found by the examiner for the 
insurance company to be in good health on the date the examination in 
connection with the application was made, and there is no intimation that 
his physical condition had changed in the meantime; but, more than this, 
the period of contestability was not made to depend upon the payment of 
the premium nor the delivery of the policy. The language is “two years 
from its date of issue”; and by agreement the conventional date of execu- 
tion, and hence of issue, was the 23rd day of August, 1915. In the absence 
of any qualifying language, the date of a policy is always taken to mean 
the date of its issue; and the language of an insurance policy, when uncer- 
tain and ambiguous, has always been construed in favor of the insured 
and more strongly against the insurance company. So the courts have uni- 
formly held. Mass. Benefit Life Ins. Co. v. Robinson, 104 Ga. 256, 30 S. E. 
918, 42 L. R. A, 261-269; —— Ruling Case Law, 1201-1233; Anderson v. 
Mutual Life Ins. Co., 164 Cal. 712, 130 Pac. 726, Ann. Cas. 1914B, 903; 
Harrington v. Mutual Life Ins. Co., 21 N. D. 447, 131 N. W. 246, 34 L. 
R. A. (N. S.) 373; Wood v. American Yeomen, 148 Iowa, 402-404, 126 
N. W. 949; Monahan v. Fidelity Mut, Life Ins. Co., 242 Ill. 488, 90 N. E 
213, 134 Am. St. Rep. 337. 

..[7] It was stated in argument, based upon the testimony of the wit- 
ness Spencer for the company, that this concession that the policy might 
be antedated had reference only to the payment of premiums and to the 
privileges attaching to age. While this may have been the chief object in 
the mind of the: company, nothing appears which restricts the effect of the 
date of the policy to these special objects. We must take the date agreed 
upon as the date of the policy for all purposes affected thereby. 

It is a matter of common knowledge that no policy bears a date iden- 
tical with that of its delivery, or of conditions and happenings governing 
the time when it becomes effective. These incidents are rarely regarded 
as conditioning the date of the issue or execution, as evidnced by the 
date appearing upon the face of the policy. If it had been the purpose of 
the insurer to depart from the customary rule of construction and _inter- 
pretation in this respect, it could, and would, have adopted language 
expressive of that’ purpose. Instead of “date of issue,” it would naturally 
have provided that the two years should elapse “from date of delivery,” 
or “from the date the policy becomes effective,” or from the “time,” 
instead of “date,” of issue. It may be further noted that the language 
used is its date of issue, thereby referring obviously to the date borne 
by the policy itself. 

We do not feel at liberty to read into this contract terms which it 
does not contain, nor to vary the natural and customary meaning of the 
terms employed. In the absence of any qualifying and binding language to 
tlie contrary, it may be conceded that an insurance policy would not be 
conceived to exist prior to the date of the application upon which, in part, 
it is based; but it was entirely within the contracting power of the parties 
to stipulate that the issuance of the policy, for all purposes contingent 
upon such issue, should antedate the actual physical fact, and this, in our 
opinion, is what they did. 

For the reasons above stated, the judgment should be affirmed; and 
it is so ordered. 


Sanporn, C. J. (dissenting). The real question in this case is whether 
the parties to the insurance policy in controversy agreed thereby that t 
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should be contestable for two years from the date of the policy, or for 
two years from the date of the issue of the policy. The clause of con- 
testability, which contains the answer to this question, reads: 

“This policy shall be incontestable, except for nonpayment of pre- 
miums, provided two years shall have elapsed from its date of issue.” 


It cannot be successfully denied that this clause in itself expresses 
an unambiguous agreement that the policy shali be contestable by the com- 
pany for two years from its date of issue. The date of a policy is not 
generally the date of its issue. Normally and usually the date of a policy 
is the date of the signature thereto of the officers of the corporation, and 
that date is almost universally, as it was in this case, a different date from 
the date of the issue of the policy. 

Issue means “To deliver for use.” A policy is not issued when it is 
dated and signed by the officers of the company, nor until it has been 
delivered to and accepted by the insured. The application for it is a 
request for a policy; the policy is a proposal of the company to insure on 
the terms specified therein; the receipt and acceptance of such a policy by 
the insured first closes the contract. Until that acceptance there may be 
negotiations, but no contract. Upon such receipt and acceptance on Sep- 
tember 13, 1915, and not before, was there a contract in this case, and then, 
and not until then, was this policy issued. Then was it first “deliverea 
for use,” Four Words and Phrases, First Series, p. 3780; Jefferson Stand- 
ard Life Ins. Co. v. Wilson, 260 Fed. 593, 171 C. C. A. 357; Logsdon v. 
Supreme Lodge of Fraternal Union of America, 34 Wash. 666, 76 Pac. 292, 
293; Paine v. Pacific Mutual Life Ins. Co., 51 Fed. 689, 693, 2 C. C. A. 
459; Equitable Life Assurance Co. v. McElroy, 83 Fed. 631, 642, 28 C. C. 
A. 365. The date of this policy, therefore, differed from the date of its 
issue. oo former was August 23, 1915, and the latter was September 
13, 1915. 


Not only this, but the parties to this policy expressly agreed, when this 
policy was issued, that the date of the policy and its date of issue should 
be at different times. They agreed that the policy should not take effect, 
and that was an agreement that its date of issue should not be, until it was 
delivered to and received by the insured during his continuance in good 
health, and that was not until the 13th day of September, 1915. 

‘Nor was this all of their clear agreement upon this subject. They 
further expressly agreed that the date of the policy should be a date dif- 
ferent from and earlier than the date of its issue. They agreed that “the 
applicant, upon request, may have policy antedated for a period not to 
exceed six months.” Pursuant to that provision the applicant requested, 
and the insurance company granted, its request to antedate the policy 
to August 23, 1915. Here was an agreement that the date of the policy 
should be anterior to—that it should be before—some date. What date 
was the date of the policy to be before? The unavoidable answer. is that 
it was to be before, to be anterior to “its date of issue.” So it is that the 
incontestability clause without ambiguity provides that the policy shall be 
contestable, not for two years from its date, but for two years from “its 
date of issue.” Its date was August 23, 1915. Its date of issue was Sep- 
tember 13, 1915. The clear purpose and intention of the parties to this 
policy by the use of this incontestability clause was to give to the company 
two full years from the closing of the contract to contest the policy. It 
could not contest it before the policy contract was closed, before there was 
a contract. By the clear terms of the policy this term of contestability 
extends two years from the date the policy contract came into existence— 
two years “from its date of issue.” 


If that clause be interpreted and enforced as it reads in the policy, 
the antedating clause is perfectly consistent with it, leaves the contesta- 
bility clause unmodified, and the company’s two years of contestability 
intact. But if, by construction, a substitution in the incontestability clause 
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of the term, “from the date of the policy” for the term “from its date of 
issue” be made, then the antedating clause which permits the insured to 
have the policy dated back not more than six months anterior to the date 
of its issue, gives to the insured the option to reduce the company’s period 
of contestability not exceeding six months, to make it 18 months, instead 
of two years, and the antedating clause thus conflicts with the incontesta- 
bility clause as the latter is written in the policy, modifies the latter, and 
cuts down the two years of contestability six months at the option of the 
insured. In this state of the case, since the clauses as they read are 
rational, effective, and consistent, a modification of the incontestability 
clause by the substitution of “from the date of the policy” for “from its 
date of issue,” does not seem to be required or permissible, nor am I 
able to believe that the parties to this contract ever intended to make the 
contract which such a modification would create. 

General rules of construction are that all the words and terms of a 
contract should have effect, if possible, and none should perish by construc- 
tion, and that where a contract is susceptible of two constructions—one 
of which makes the different parts of it accordant and another which 
makes them discordant—the former should be preferred, because it can- 
not be assumed that the parties intended to insert inconsistent provisions. 
Burdon Central Sugar Refining Lo. v. Payne, 167 U. S. 127, 142, 17 Sup. Ct. 
754, 42 L. Ed. 105; Miller et al. v. Hannibal & St. Joe R. Co., 90 N. Y. 430, 
433, 43 Am. Rep. 179; Barhydt v. Ellis, 45 N. Y. 107, 110. If the con- 
testability clause and the antedating clause be enforced as the parties 
wrote them, without the change of the former “from its date of issue” to 
“from the date of the policy,” that clause and the antedating clause are 
consistent. Every word of each of the clauses has its normal effect, with- 
out impairing or modifying any of the terms of the other, and none of 
the words or terms of either perish by construction. If, by construction, 
the term “from its date of issue” be changed to “from the date of the 
policy,” the two clauses conflict, the two years of contestability the parties 
undoubtedly intended to secure to the company are reduced to 23 months 
and 10 days, and some of the clear terms of the contestability clause 
perish by construction. 

Again, when the parties to this policy came to make this contract they 
had the perfect right to agree that the two years of contestability should 
run from the date of the policy or from “its date of issue.” The two 
dates were not the same, they knew these facts, the insurance company 
had adopted a policy which permitted the insured to have that policy 
dated not exceeding six months earlier than “its date of issue,” and had 
expressly agreed that the company should have the right to contest its 
policy for fraud for two years after “its date of issue.’ The permission 
to date back the policy, by the clear terms of the contract as it then read, 
did not and could not modify or impair the right of the company to the 
full two years of contestability from the date of the issue of the policy, 
from the time when the contract was first made. The insured accepted 
the policy contract so reading, and in my opinion the parties to that con- 
tract are legally bound by, and should be held to, its terms, 

For the reasons which have now been stated, the contract and the 
facts of this case have failed to satisfy my mind that this court should 
substitute by construction, for the words “from its date of issue” in this 
policy, the words “from the date of the policy,” reduce the two years of 
contestability from the date of the making of the contract which the 
policy seems to me to have been intended to secure, and which, it seems to 
me, it did secure to the company to 23 months and 10 days, and thereby 
deprive the company of the defense of fraud in the procurement of this 
policy, which it has if its period of contestability under the policy was 
two years from “its date of issue,” which was the date the contract was 
made. 
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NEW YORK LIFE INS. CO. v. NORRIS. (6 Div. 394.) 
(Supreme Court of Alabama. Oct. 20, 1921. Rehearing Denied Nov. 24, 
1921.) 


91 Southern Reporter, 595. 


2. INSURANCE — REFUSAL OF TENDERED PREMIUMS EX- 
CUSES FUTURE TENDER. 


Where the insured or some person acting for him seasonably tenders 
payment of the premium due on a policy, which tender was refused by 
the insurance company, such refusal relieves the insured of the duty of 
tendering payment of future premiums, unless the insurer recants its re- 
fusal and advises the insured of that fact, manifesting a willingness to ac- 
cept the tender as of the time it was seasonably made. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


3. INSURANCE—REFUSED TENDER OF PREMIUM NEED NOT 
BE KEPT GOOD. 


A seasonable effective tender of premium on a life insurance policy, 
which was refused by the insurer, need not be kept good by the retention 
of the money so tendered, but the rights of the insurer in that respect will 
be conserved by the appropriate reduction of the amount recoverable 
under the policy, by the aggregate of the unpaid premiums with inter- 
est thereon from the respective dates they should have been paid. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


4. INSURANCE — REFUSAL OF TENDER OF PREMIUM WITH 
PROMISE TO TAKE MATTER UP WITH HEAD OFFICE 
HELD UNCONDITIONAL. 


Where the agent of an insurance company refused to accept the pre- 
mium and interest then due on the policy, when tendered by the wife of 
insured, his statement that there was some question about the loan, and 
that he would take the matter up with the home office and advise the 
insured did not make the refusal conditional, but was merely the assertion 
of a reason for the refusal. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


6. INSURANCE—DECLARATION OF INSURED HE HAD NO IN- 
SURANCE AFTER INEFFECTUAL FORFEITURE BY IN- 
SURER DOES NOT ESTOP CLAIM UNDER POLICY. 


Where the insurance company had erroneously declared a forfeiture 
of the insurance policy and continued to insist upon such forfeiture, a 
declaration by insured in a subsequent application that he had no insur- 
ance was not an acquiescence in the asserted forfeiture, and does not 
estop a subsequent assertion by the beneficiary of insurer’s liabilitiy un- 
der the policy. 


(For other cases, see Insurance, Dec. Dig. § 234.) 


7. INSURANCE — INSURED NEED NOT REPUDIATE AT- 
TEMPTED FORFEITURE, AFTER REFUSAL OF TENDER 
OF PREMIUMS. 

Where insured duly tendered a premium when due, which was refused 
by the company, he need not thereafter, to protect his rights under the 
policy, expressly repudiate an attempted forfeiture by the company of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 234.) 
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j Appeal from Circuit Court, Jefferson County; Horace J. Wilkinson, 
udge. 

Action by Celia Norris, as beneficiary, against the New York Life 
Insurance Company, upon a life insurance policy issued to her husband, 
ne deceased. Judgment for the plaintiff, and the defendant: appeals. 
Affirmed. 


Stokely, Scrivner & Dominick, of Birmingham, for appellant. 
Black, Altman & Harris and B. M. Allen, all of Birmingham, for 
appellee. 


MOSAIC TEMPLARS OF AMERICA ert at. v. HEARON. (No. 1.) 
(Supreme Court of Arkansas. May 22, 1922.) 
241 Southwestern Reporter, 35. 


1. INSURANCE—NO LIABILITY FOR PAYMENT OF BENEFITS 
UNLESS DESIGNATION OF BENEFICIARY IS IN MANNER 
PRESCRIBED. 


Where the by-laws of a beneficial association which were part of a 
contract of insurance with a member provided that in case of members 
holding certificates dying without designating the beneficiary in their own 
writing or mark, attested by the worthy scribe of their temple or chamber, 
or by will attested by the same officer, the benefits should not be paid, 
there was no liability for payment of benefits unless there was a designa- 
tion in the manner prescribed. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


2. INSURANCE — ASSIGNMENT OF POLICY MAY BE IN ANY 
FORM UNLESS RESTRICTED BY POLICY. 


Unless a contract of insurance contains a restriction concerning as- 
signments, insurance policy may ordinarily be assigned in any form recog- 
nized under the law, even by oral assignment. 


(For other cases, see Insurance, Dec. Dig. § 208.) 


3. INSURANCE — RECEIPT OF DUES HELD NOT TO WAIVE 

bance OF OFFICIAL WITNESS TO ASSIGNMENT OF 

I 

Where the by-laws of a beneficial association provided that the as- 
signment of a policy should not be valid unless in writing and attested by 
the scribe of the member’s temple, the receipt of dues by the local scribe 
from a person to whom the policy had been assigned without its being 
properly witnessed did not amount to a waiver of the provision of the 
by-laws by the association or estoppel of the association by the conduct 
of its local scribe; he having no authority to waive the provision of the 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 777.) 


Hart, J., dissenting. 


Appeal from Circuit Court, Nevada County; J. H. McCollum, Special 
udge. 
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Action by Minnie L. Hearon against the Mosaic Templars of America 
and another. From judgment for plaintiff, defendants appeal. Reversed, 
and action dismissed. 

H. E. Rouse, of Prescott, and Scipio A. Jones, of Little Rock, for. 
appellants. 


~~. 


VAUGHAN v. HUMPHREYS. (No. 291.) 
(Supreme Court of Arkansas. April 10, 1922.) 
239 Southwestern Reporter, 730. 


1. INSURANCE—ALLOWANCE OF ATTORNEY’S FEES IS PART 
OF “RECOVERY” AGAINST INSURANCE COMPANY. 


The attorney's fee, which the statute permits to be recovered from an 
insurance company upon its failure to pay the loss after demand made, is 
given to reimburse the policy holder for expenses incurred in enforcing 
the contract of indebtedness and is taxed as costs in the case, so that such 
fee is a part of the recovery against the insurance company, the legal 
meaning of “recovery” being the obtaining of a thing by the judgment of 
a court, as the result of an action brought for that purpose. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Recover—Recovery.) 


Appeal from Circuit Court, Prairie County; George W. Clark, Judge. 
Action by Maggie Ridout Humphreys against Emmet Vaughan, 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Brundidge & Neelly, of Searcy, and Emmet Vaughan, of Des Arc, 
for appellant. 
Mann & Mann, of Forrest City, for appellee. 


————_~.- 


NEW YORK LIFE INS. CO. v. KING. 


KING v. NEW YORK LIFE INS. CO. 
(Nos. 12892, 12899.) 


112 Southeastern Reporter 383. 


(Syllabus by the Court.) 

1. INSURANCE—VERDICT FOR DEFENDANT DEMANDED 
WHEN PHYSICAL FACTS, WITH DEDUCTIONS AND IN- 
FERENCES, OVERCOME PRESUMPTION AGAINST SUI- 
CIDE; EVIDENCE HELD TO OVERCOME PRESUMPTION 
AGAINST SUICIDE. 


“There being no conflict in the evidence as to the physical facts con- 
nected with the death of the insured, and these facts, with all reasonable 
deductions and inferences therefrom, overcoming the presumption of 
law that he did not kill himself, or that his death was accidental, and 
demanding a finding that he came to his death by his own hand and inten- 
tionally, and the life insurance contract sued upon containing the special 
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provision that it should be void in the event of the death of the insured 
by his own intentional act, sane or insane, within two years from the date 
of its issue, and it affirmatively appearing that the contract was issued 
within two years of his death, a verdict was demanded for the defendant.” 


(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 


(Additional Syllabus by Editorial Staff.) 
2. INSURANCE — PRESUMPTION AGAINST SUICIDE IN AB- 
SENCE OF EVIDENCE OF CAUSE OF DEATH, OR WHEN 
DIFFERENT CAUSES POSSIBLE. 


If there is no evidence as to the cause of death of insured, or when 
the circumstances of the death are such that it might have resulted from 
negligence, accident or suicide, the presumption is against death by sui- 
cide, and in favor of death by natural causes. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE — DEATH BY ACCIDENT CANNOT BE ESTAB- 
LISHED BY CONJECTURE OR PRESUMPTION IF THERE 
IS ANY EVIDENCE. 


Death by accident rather than suicide cannot be established in an ac- 
tion on an insurance policy by conjecture, or presumption, unless there is 
no evidence whatever as to the cause of death. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. INSURANCE — PRESUMPTION AGAINST DEATH BY SUI- 
CIDE IS REBUTTABLE AND DISAPPEARS WHEN EVI- 
pa PRODUCED OR CONFLICTING PRESUMPTION 
ARISES. 


The presumption of death of insured by accident rather than suicide 
is prima facie only and is rebuttable and does not prevail when evidence 
is produced contrary to such presumption, or when the presumption is 
met by a conflicting presumption, though the fact upon which it rests may 
still remain as proper to be considered in arriving at a conclusion. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
Jenkins, P. J., dissenting. 


Error from City Court of Fort Gaines; Ben M. Turnipseed, Judge. 

Action by A. T. King, administrator, against the New York Life In- 
surance Company. Judgment for plaintiff, and defendant brings error, 
and plaintiff brings a cross-bill of exceptions. Reversed on the main bill 
and affirmed on the cross-bill. 


Bryant & Middlebrooks, of Atlanta, and Zach Arnold, of Fort Gaines, 
for plaintiff in error. 

Glessner & Collins, of Blakely, and E. R. King, of Fort Gaines, for 
defendant in error. 


Hu, J. This was an action by the administrator of the estate of 
Robert A. Coleman, deceased, against the New York Life Insurance Com- 
pany upon a policy of life insurance for $2,000, issued by that company 
on the life of the decedent. The petition alleged that the policy was 
issued on November 27, 1917, and that Coleman died on November 11, 
1919, less than two years after the issuance of the policy. It was further 
alleged that proofs of death had been furnished, and that the defendant 
had failed and refused to pay over to the plaintiff the proceeds of the 
policy. It was also alleged that the defendant had acted in bad faith in 
refusing to pay over the proceeds of the policy and was liable to the 
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plaintiff for damages and attorney’s fees. A copy of the policy was at- 
tached to the petition. It contained the following stipulation and condi- 
tion: 

“Self-destruction—In event of self-destruction during the first two 
insurance years, whether the insured be sane or insane, the insurance under 
this policy shall be a sum equal to the premiums thereon which have been 
paid to and received by the company and no more.” 


The defendant in its answer admitted the execution and delivery of 
the policy and the furnishing of proofs of death and the payment of the 
premiums, and set us as a defense the allegations that on November 11, 
1919, within the first two insurance years of the policy, said Robert A. 
Coleman destroyed himself by shooting himself in the head with a pistol, 
and that the insurance under the policy is, as provided therein, the sum 
equal to the premiums paid thereon and received by the company, and no 
more. The defendant further alleged that it had tendered to the plaintiff 
the amount of the premiums received by it on the policy, and that the 
plaintiff had declined and refused to accept the same. The defendant, by 
an amendment to its original answer, admitted a prima facie right of the 
plaintiff to recover except as to damages and attorney’s fees, and reiterated 
its defense of suicide within the first two policy years. The trial resulted 
in a verdict and judgment for the plaintiff in the sum of $2,000 principal, 
$96 interest, and $150 attorney’s fees. No damages were awarded. The 
defendant’s motion for a new trial, as amended, was overruled, and the 
movant excepted. 

The plaintiff filed a cross-bill of exceptions to the judgment over- 
ruling his motion to dismiss the defendant’s special plea, on the ground 
that the plea disclosed no reason why the defendant should be relieved 
from the payment of the full amount of the policy, that no legal and valid 
defense is therein set forth, that the quoted clause in the policy did not 
warrant the construction placed thereon by the defendant in its pleadings, 
and that the statement therein that the company’s liability was limited 
to the premiums paid and received was a mere conclusion of the pleader. 

[1] The view that this court entertains of the case on its merits 
makes it unnecessary to consider and decide the questions raised by cer- 
tain special assignments of error, the decision on the merits being conclu- 
sive of the relative rights of the parties. Before considering the evidence 
on the merits of the case and illustrative of the defenses set up, there are 
several well-settled principles of law applicable to the facts and in the 
light of which the case will be determined. These principles are herein 
set out without discussion, and will be applied to the evidence in the 
record, by which it will be determined that a verdict, under the terms and 
conditions of the policy expressly set out, was demanded, and that the 
verdict for the plaintiff is not supported by any evidence either direct or 
circumstantial. In other words, the evidence shows that the insured, 
Robert A. Coleman, committed suicide within two years of the date of 
the policy; and, under the terms of the policy which are controlling on 
the question, the maximum amount legally recoverable is the amount of 
the premiums paid within the two years when the policy was in force, and 
no more can be legally recovered under the evidence and the law applicable 
thereto. 

It is undisputed that the insured, Robert A. Coleman, died on Novem- 
ber 11, 1919, during the first two insurance years of the policy, and that 
his death was caused from a pistol wound in his right temple. The man- 
ner in which the wound was inflicted is not stated in the petition, but the 
general allegation is made that the said Robert A. Coleman died intestate 
in Clay county, on November 11, 1919. The plaintiff offered no witness 
nor any evidence of any kind to show the cause of the death of Robert 
A. Coleman, or how the wound on him was inflicted, and it follows that 
the verdict rests solely upon the legal presumption against suicide, and 





146 Insurance Law Journal, Vol. 60. [Aug., 1922 


in the present case the only support for this presumption is a mere con- 
jecture which is unsupported by any evidence of any character. In the 
case of Jenkins v. National Union, 118 Ga. 587, 45 S. E. 449, the Supreme 
Court held: 

“We think it indubitable that when a contract of insurance provides 
that the policy shall be void in the event the insured shall commit suicide 
within a certain time, ‘whether at the time of committing suicide [the 
insured] shall be either sane or insane,’ the meaning is that, regardless of 
his sanity or insanity, the voluntary self-destruction of the insured within 
the time set out shall void the policy.” 


The presumption against suicide was thus stated by the Supreme 
Court in Travelers’ Ins. Co. v. Sheppard, 85 Ga. 751, 12 S. E. 18: 

“Where the fact of death is established, and the evidence points 
equally or indifferently to accident or suicide as the cause of it, the theory 
of accident rather than of suicide is to be adopted.” 


And it is universally held that the defense that the insured committed 
suicide must be established by a preponderance of the evidence, but that 
the presumption against suicide easily yields to physical facts clearly incon- 
sistent with it. Hodnett v. A=tna Life Ins. Co., 17 Ga. App. 538, 87 S. E. 
813. The case last cited is very much like the one at bar on its facts and 
the inferences therefrom. 

[2-4]Of course, if there is no evidence as to the cause of death, it 
will be presumed that the death is from natural causes. But the prin- 
ciple may bé carried still further, and it may be regarded as a settled 
rule that, when the circumstances of the death are such that it might have 
resulted from negligence, accident, or suicide, the presumption is against 
death by suicide. This rule is stated by Mr. Cooley, in his Briefs on the 
Law of Insurance (vol. 4, p. 3255). But it is well established that the 
fact of death by accident is not to be established by conjecture or pre- 
sumption, unless there is no evidence whatever as to the cause of the 
death. The presumption of death by accident is prima facie only and is 
rebuttable, and, as said by several of the decisions, easily rebuttable by 
physical facts in evidence, and this presumption prevails only when the 
cause of the death is unknown. It does not prevail where there are facts 
bearing upon the question whether the death was intentional or accidental. 
When evidence is produced which is contrary to such a presumption, or 
the presumption is met by a conflicting presumption, it disappears, al- 
though the fact upon which it rests may still remain proper to be consid- 
ered in arriving at a conclusion. As was well expressed by the Court of 
Appeals of Missouri: 

“Where the facts appear from which the issue of accident of suicide 
might be determined, then all presumptions such as the love of living, 
and against suicide, are out of the case, and that a plaintiff will not be 
entitled to recover and bolster up the case on stich presumption where the 
facts of the tragedy are introduced in evidence.” Thompson v, Business 
Men’s Accident Ass’n of America, 231 S. W. 1049. 

It has been repeatedly held by various courts, in discussing this ques- 
tion, that the issue as to the cause of death must be proved like any other 
fact in a civil action by a preponderance of the evidence on the question. 
Modern Woodmen of America v. Craiger, 175 Ind. 30, 92 N. E. 113, 93 
N. E. 209. As stated in several cases on the point, the law does not 
prescribe any formula by which the hypothesis of accident must be re- 
moved; it is sufficient that it is met by evidence, where there are no facts 
or circumstances shown indicating accident or mistake and facts and 
circumstances are shown which establish that the cause of the death was 
suicide. 

“Men do frequently commit suicide. It is one of the multitude of 
legitimate inferences, in which we infer the unknown, from the known, 
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having greater or lesser degrees of probability, which we use in reasoning 
to arrive at the ultimate fact. Being a probability resting upon human 
experience, in its nature, it is controlling only in the absence of evidence 
of 4 cet Grosvenor v. Fidelity & Casualty Co., 102 Neb. 629, 168 
N. W. 3 


In other words, in its essential analysis the question we are discussing 
should be proved like any other fact. There should be nothing peculiar or 
exceptional in the method .of proof.. The tendency to find contrary to 
the facts in such cases is based upon the tendency of juries to find verdicts 
in insurance cases frequently against the weight or preponderance of the 
evidence and according to their natual sympathies and inclinations. The 
American Law Review of December, 1918 (52° American Law Rev., p. 
922), in discussing the case of Grosvenor v, Fidelity & Casualty Co., cited 
above, expresses the following opinion, which is borne out almost uni- 
versally in the trial of- such cases: 


“In practice, however, the juries by whom these cases were heard 
generally, if not always, ignored the evidence and found for the plaintiff 
as a matter of principle. The presumption against suicide was invoked 
when the appeal was heard and the courts refused to disturb the verdict 
even though the ordinary man had no doubt as to cause of death.” 


In the present case, after giving the evidence most careful considera- 
tion, and applying to it the well-settled principles of law which have been 
stated, this court is clearly of the opinion that “the ordinary man would 
have no doubt as to cause of death,” and that the deceased insured took 
his life by shooting himself through the head with a pistol. This fact 
is indicated by a very strong motive. It is demonstrated circumstantially 
by the physical facts in the case. There is nothing to the contrary of this 
conclusion except the merest conjecture, and this conjecture must yield 
to facts. It can only exist in the absence of such facts. Indeed, if there 
is any evidence in the case that shows the cause of death, that evidence 
must prevail. As against the mere conjecture, the slightest evidence of 
physical facts becomes strong, even conclusive. We do not hesitate to 
affirm, from a careful consideration of the record in the case; that the 
undisputed evidence proved that the cause of the death in this case was 
the intentional suicide by the insured shooting himself through his right 
temple with a pistol. The evidence shows a strong motive for self- 
destruction. The insured was the unfortunate victim of the loathsome 
disease. This disease was urged upon him by his physician as a reason 
why he could not undertake the risk of marriage, and that the existence 
of this disease not only prevented his marriage, but caused him great mor- 
tification and humiliation, so much so that he seems to have been unwilling 
to have a scientific test made as to the fact that the disease still existed 
and prevented him from consummating marriage. These two motives 
furnished reasons which apparently existed, and, in the absence of any 
other cause for suicide, strongly indicated the reason for suicide. 


In addition to these strong sentimental reasons, the physical facts 
point unerringly to self-destruction. In the evidence for the plaintiff it is 
not suggested how the pistol of the insured could have been placed opposite 
his right temple and be discharged so close as to burn the flesh and pro- 
duce powder marks around the spot where the bullet entered, except by 
the intentional act of the insured. If he had dropped the pistol, causing 
it to discharge accidentally, it is impossible that he would have been shot 
through the right temple, the bullet going straight in, and it is altogether 
possible that there would have been no powder burns or burnt flesh. The 
evidence showed that the insured, just before he was shot, was sitting on 
the porch of the house, at the top of the steps, with his feet on the steps. 
There was no one near him just before the shot was fired. When last 
seen before the shot was fired, the pistol of the insured was lying by 
him on the floor of the porch. A son of the insured testified that, imme- 
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diately after he heard the pistol shot, he looked up and saw his father 
falling off the porch; that he heard the pistol shoot one time, and he 
immediately called John Crapps; that he then went and looked at his 
father and saw the pistol under the doorstep about two or three feet from 
his father, who was lying down on the ground side of the doorstep; that 
his father fell down the steps and rolled on one side; that after he was 
shot he rolled down the steps; that John Crapps picked up the pistol and 
opened it, and it was smoking; that as soon as he heard the shot fired he 
looked right at his father and saw him fall off the step; that he did not 
see the pistol drop; that he saw his father fall immediately after the 
pistol fired; that his father was sitting down when he saw him fall; and 
that he did not know which hand his father had the pistol in. This son 
was so impressed with the correctness of this conclusion that the record 
contains a statement made by him as a part of the res geste, that con- 
temporaneously with the shot, and while looking at his father, he exclaimed 
that his father shot himself. John Crapps testified that he heard the pis- 
tol shot, and that he ran and jumped over the fence and went towards 
where he heard the shot, and stooped down and looked under the house, 
and saw the insured falling on the ground; that he did not see anybody 
about there, and that he ran up to the insured, and that the insured had 
fallen on the ground with his face towards the ground, and that the wit- 
ness turned the insured over and saw the pistol on the right side of the 
body of the insured, something like three feet from him, tnd saw the 
wound and powder burns on right side of his head; and that he unbreeched 
the pistol and found one cartridge had been shot. 

We come to the conclusion that not only the preponderance of the 
evidence, but all of the evidence, both as to motive and physical facts, 
connected with the death of the insured, and that all reasonable inferences 
and deductions therefrom, clearly overcome any presumption of law on 
the question of suicide or accidental death, and demands a finding that 
the insured came to his death by his own hand and intentionally; and, in 
view of the special condition in the contract of insurance that it should 
be void in the event of the death of the insured by his own hand within 
two years of the date of its issue, and it appearing affirmatively that the 
contract of insurance was issued within two years of the date of the death 
of the insured, a verdict was demanded for the defendant, except that 
the defendant was liable for the amount of premiums paid and received 
oe company; and a new trial should have been granted by the trial 
judge. 

We do not think there is any merit in the cross-bill filed by the 
defendant in error. 

Judgment on the main bill reversed; on the cross-bill, affirmed. 

Bloodworth, J., concurs, 

Jenkins, P. J., dissents. 

Stephens, J., disqualified, 


Jenkins, P. J. (dissenting on the main bill of exceptions). There 
was no witness to the actual homicide. The defendant, in seeking to 
carry the burden and overcome and disprove the legal presumption in 
favor of accident, had necessarily to rely upon proof as to the surround- 
ing facts and circumstances. In the trial of the case in the court below, 
it was incumbent upon the defendant, in thus seeking to carry the burden 
by circumstantial evidence, to submit testimony of such weight and proba- 
tive value as could furnish “scope for legitimate reasoning by the jury,” 
in order to sustain its defense, and the evidence thus submitted must also 
have preponderated in favor of its suicide theory rather than-to any other 
reasonable hvpothesis. Thus, while I agree with almost every proposition 
of law laid down by my more learned colleagues, I cannot quite accept the 
reasoning contained in the majority opinion, wherein it is stated that, as 
against the legal presumption (which is referred to as a mere conjecture), 
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“the slightest evidence of physical facts becomes strong, even conclusive.” 
The presumption, solemnly established by the law, is not, as I understand 
it, a mere technical, arbitrary guess of the law, but is based upon the 
universal human instinct of self-preservation; and does not instantly give 
way to any sort of proven circumstances, however slightly they may sug- 
gest or however remotely they may tend to a contrary conclusion. The 
presumption resting where it does, and the burden of proof being therefore 
upon the defendant, the rules laid down by this court in Georgia Ry. & 
Electric Co. v. Harris, 1 Ga. App, 714, 57 S. E. 1076, appear to be entirely 
applicable. It was there held that: 


“Where a plaintiff in a civil case supports his action solely by cir- 
cumstantial evidence, before he is authorized to have a verdict in his favor 
the testimony must be such as to reasonably establish the theory relied 
upon, and to preponderate to that theory, rather than to any other reason- 
able hypothesis. While in such cases the sufficiency of the evidence is for 
the jury, yet before there is, in legal contemplation, any evidence for their 
consideration, the circumstances shown must in some appreciable degree 
tend to establish the conclusion claimed. A mere scintilla of inconclusive 
circumstances, giving no ‘scope for legitimate reasoning by the jury,’ does 
not carry the burden of proof.” 


In the decision, Judge Powell, speaking for the court, said: 

“When the party upon whom the burden of an issue rests seeks to 
carry it, not by direct proof, but by inferences, he has not, in this reason- 
able sense, submitted any evidence for a jury’s decision, until the circum- 
stances he places in proof tend in some proximate degree to establish the 
conclusion he claims; and for this, the facts shown must not only rea- 
sonably support that conclusion, but also render less probable all incon- 
sistent conclusions. The established fundamental rules applicable to cir- 
cumstantial evidence are the same in civil as in criminal trials. In both 
cases it is required that the circumstances relied upon be not only con- 
sistent with the conclusion sought to be established, but also inconsistent 
with every other reasonable hypothesis. In civil cases this consistency with 
the one and inconsistency with the other is required to be established only 
by a mere preponderance; in criminal cases, to the exclusion of reasonable 
doubt. 


It is thus the opinion of the writer that, in a case where circumstantial 
evidence is relied on to overcome the presumption as legally laid down and 
established, the presumption is not only real, but becomes an important 
thing. In such a case, not only, as in all cases, might it be sufficient to 
throw the scale where the preponderance of evidence could not be deter- 
mined, but in a case such as this it may control the verdict, even though 
he who carries the burden may have on his side whatever preponderance 
of evidence there may be, provided the circumstances are so slight and 
inconclusive that they cannot, in the opinion of the jury, be taken as suffi- 
cient to reasonably establish the conclusion sought to be sustained. 
Whether they are sufficient for that purpose is ordinarily a question for 
the jury. It is only when they manifestly fail to throw any appreciable 
light upon the controversy, or when the facts, with all reasonable deduc- 
tions therefrom, absolutely demand and require one particular inference 
and no other, that this court can interfere. 

This discussion may be beside the mark, however, so far as the merits 
of this particular case are concerned, since the writer does not in any 
wise argue or contend that the evidence offered by the defendant was 
inherently insufficient to have authorized the jury to find against the pre- 
sumption and in its favor. The jury, however, have in fact found in favor 
of the plaintiff, and, the trial judge having approved the verdict, the ques- 
tion before this court is, not whether the defendant’s evidence was suffi- 
cient to reasonably establish the theory relied upon by it, or whetke- it 
preponderated or even very strongly preponderated ‘in its favor; but. the 
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question is whether the facts and circumstances proven, with all reasonable 
deductions and inferences therefrom, absolutely demand a finding against 
the presumption and in favor of the defendant’s plea of suicide. It is 
needless to stress the fundamental and well-recognized proposition, which 
has so often been announced, that— 


“This court, by the constitutional amendment creating it, is limited 
in jurisdiction to the correction of errors of law alone, and therefore has 
no power to grant a new trial on the ground that the verdict is strongly 
contrary to the weight of the evidence, if there is any evidence at all to 
support it.” Edge v. Thomas, 9 Ga. App. 559, 71 S. E. 875. 

The Supreme Court, speaking through Mr. Justice Adams, in the case 
of Western & Atlantic R. Co. v. Hunt, 116 Ga. 448, 42 S. E. 785, has 
used the following language: 


“We fully recognize that questions of fact are for the jury, and that 
their discretion as to the facts is a wide one. We believe, also, that they 
are better judges of the facts than are courts, and we have great respect 
for their verdicts. They are often affirmed in cases where it seems clear 
to the members of the appellate court that if they. had been in the jury 
box they would have rendered a different verdict. We recognize, also, 
that the discretion to. set aside a verdict on the ground that it is strongly 
and decidedly against the weight of the evidence is reposed by law in the 
presiding judge, whose opportunities for determining this question are 
necessarily very much better than those of this court.” 


I differ with my colleagues in this case because I cannot bring myself 
to the conclusion arrived at by them that the facts as shown absolutely 
demand the inference of suicide, and are altogether inconsistent with any 
other reasonable hypothesis. 


Self-destruction, both accidental and intentional, is common enough. 
Strange, mysterious, and altogether unexplainable are the mental processes 
which ofttimes induce both the one and the other. The loaded weapon 
carelessly dropped or handled, and the “pistol that wasn’t loaded,” have 
claimed their thousands. While suicides, when taken in the aggregate, are 
not rare, they involve a breaking down of the strongest and most ele- 
mental instinct, supported as it is by all the higher moral perceptions. 
Man’s impulse is to “carry on,” and his greatest strength seems sometimes 
to lie in his capacity to endure. Generally, if indeed it be not always 
true, the mind must first break down ere he will consent to give up. In 
the instant case, there would seem to be no question as to actual fraud. 
The policy had been in force about 231%4 months. It could hardly be sup- 
posed that it was taken out with intent to defraud. If such had been the 
purpose of the insured, he had only to wait two weeks longer, when, under 
its own terms, the policy would have become incontestable. Thus there 
is lacking what might have been argued as the chief and strongest motive 
for suicide. It is, in fact, an argument against the theory of suicide that 
the insured did not wait the few remaining days when the policy by its 
terms would have been payable on account of death from such cause. 
The motive actually relied on by the defendant, while furnishing a proper 
ground of argument before the jury, is not very strong or convincing. 
The evidence is that the deceased had been positively assured by his physi- 
cian that, so far as could be told by physical examination, he was com- 
pletely cured of the malady with which he had been afflicted. He was 
clinically sound. He was told, however, that since one could not be too 
sure in such a case, it would be advisable for him to take the blood test. 
This sound advice of a conscientious physician with reference to a disease 
which he believed had been eradicated does not suggest suicidal motives of 
any great strength. It was mere argument, which could properly be con- 
sidered and weighed by the jury for the purpose for which it was offered. 

Before entering upon a discussion of the testimony relative to the 
location of the wound, which in my opinion constitutes practically the 
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entire strength of the defendant’s case, let us consider the reasonableness 
of its theory of suicide as tested in the light of common knowledge and 
human experience. Did the deceased, if in contemplation and in prepara- 
tion of suicide, conduct himself in that guilty, self-conscious, and secre- 
tive manner which human experience shows may have been reasonably 
expected? We do not find him behind locked doors leaving to a world 
he could not face the almost inevitable confession. ‘When last seen, he 
was seated with his feet on the steps of his front porch. The pistol was 
in no wise concealed, but was lying openly beside him on the floor. To 
shoot himself while in this possession, he would, as he did, necessarily have 
to fall headlong, face forward down the steps, and roll out into the yard 
where his little boy was playing. All of these circumstances seem un- 
natural, but it is especially hard to conceive that the harrowing act could 
have been intentionally committed in the very presence of his little son. 
As a suicide, it seems utterly unreasonable and contrary to all human 
experience. 


But does the location of the wound in the temple, when taken with 
the testimony as to powder marks, prove the intent and dispose of the 
presumption, however contrary to nature it may seem? ‘The evidence as 
to powder marks is at best extremely vague and altogether indefinite. 
It rests solely upon the testimony of the little son and of another witness 
who arrived on the scene after the homicide; but it will be especially 
noted that neither of the two doctors who examined the wound was able 
to say that any powder marks or burns existed. If the pistol had in fact 
been placed very near or directly against the temple when the shot was 
fired, is it possible to conceive that either one of these physicians could 
by any possibility have failed to note powder marks and burns? And 
now, as to the location of the wound, which as already stated constitutes 
the strongest and, as I see it, about the only evidence for the theory of 
the defendant: The doctors testified that the direction of the wound 
was not probed, but that it entered about the temple. The strengh of this 
case is very different f:om that decided by this court in Hodnett v. 
7Etna Life insurance Co., 17 Ga. App. 538, 87 S. E. 813, from which the 
syllabus has been adopted. There the muzzle of the pistol had been placed 
inside the mouth at the time it was fired. There is a mountain of dif- 
ference here. If the deceased, while sitting on the porch, had dropped the 
pistol on the floor or dowr the steps by his side, he almost inevitably 
would have involuntarily and instantly turned his head over toward the 
point at which it would fall. If this were done, the wound caused by the 
explosion would naturally be found on the temple. Nor is it unreasonable 
to think that some slight powder marks might have thus resulted, but not 
of the kind and character such as must have been noted by the physicians 
had the pistol been held close to the temple. In furtherance of the theory 
that the pistol was not held to the temple at the time of its discharge, the 
little son testified that he looked up at the sound of the shot, and although 
he saw his father fall forward down the steps, he did not then see the 
pistol drop or fall. While I do not contend that the circumstances are 
such as to clearly indicate that the homicide was accidental, neither do 
I think that they indicate with any sort of clearness the contrary supposi- 
tion of suicide. My dissent is based, however, upon the rule of law that, 
before the approved verdict can be overturned by this court, the proved 
facts and circumstances must not only be sufficient to authorize a finding 
contrary to the verdict rendered, not only must they clearly and strongly 
preponderate to such theory, but they must absolutely demand it, and must 
absolutely forbid, as a matter of law, any other reasonable inference. 

It is my cpinion that the verdict of the jury as approved by the trial 
judge should not be set aside on the ground that the proven facts and 
circumstances, with all reasonable deductions therefrom, absolutely demand 
a finding in favor of the defendant’s theory of suicide, and absolutzly 
forbid as a matter of law the theory of accidental cause. 
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VALESI v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 24665.) 
(Supreme Court of Louisiana. Jan. 30, 1922. Rehearing Denied March 
27, 1922.) 


’ 


91 Southern Reporter, 818. 
(Syllabus by Editorial Staff.) 


1. INSURANCE—ANSWERS TO QUESTIONS IN AN APPLICA- 
TION AS TO USE OF LIQUOR HELD REPRESENTATIONS 
UNLESS FRAUDULENTLY MADE. 


Under Act No. 52 of 1906, as amended by Act No. 227 of 1916, mak- 
ing statements by the insured representations and not warranties, in the 
absence of fraud, and a provision in the life insurance policy to the same 
effect, answers of the insured to questions contained in the application 
concerning his use of intoxicants were representations, unless they were 
designedly and fraudulently made and intended to deceive the insurer upon 
a matter which would have prevented the issuance of the policy if insurer 
had known the true facts, though, in the absence of the statutory and pol- 
icy provisions, it would be immaterial whether the false statements were 
innocently or fraudulently made. 


(For other cases, see Insurance, Dec. Dig. § 297.) 


2. INSURANCE — BURDEN IS ON INSURER TO SHOW AN- 
SWERS WERE FRAUDULENT. 


The burden is on insurer to show that false answers to questions in 
the application were fraudulent, since fraud is never presumed. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—EVIDENCE HELD NOT TO SHOW ANSWERS 
WITH REFERENCE TO USE OF INTOXICANTS WERE 
FRAUDULENT. 


In an action on a life insurance policy, evidence held not to sustain 
the insurer’s burden of proof to establish that answers by insured that he 
took onlv one or two glasses of wine a day were fraudulently made. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—WHETHER INSURED HAD BEEN “INTOXI- 
ae IS QUESTION AS TO WHICH OPINIONS MIGHT 
ER. 


The term “intoxicated” has no well-settled meaning, though it is de- 
fined generally as drunk, under the influence of intoxicating liquors to 
such extent as to have lost normal control of the faculties, so that evi- 
dence merely that insured had at times been under the influence of intoxi- 
cants does not establish that his answer he had not been intoxicated during 
the past five years was fraudulent. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


_ (For other definitions, see Words and Phrases, First and Second 
Series, Intoxicated—Intoxication. ) 


5. INSURANCE — MISREPRESENTATIONS FALSE BUT NOT 
FRAUDULENT AVOID POLICY ONLY IF THEY CONTRI- 
BUTED TO RISK. 


Misrepresentations by the insured as to his habits with reference to 
the use of intoxicants, which were false but were not fraudulently made, 
do not prevent recovery on the policy, being considered as representations, 
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unless the use of such intoxicants contributed in some way to the death of 
the insured. 


(For other cases, see Insurance, Dec. Dig. § 297.) 


6. INSURANCE — CIRCUMSTANTIAL EVIDENCE ESTABLISH- 
ING SUICIDE MUST EXCLUDE REASONABLE HYPOTH- 
ESIS OF ACCIDENT OR ACT OF ANOTHER. 


To prevent recovery on life insurance policy on the ground that in- 
sured committed suicide, where the evidence as to the cause of death was 
circumstantial, the circumstances must be such as to exclude every rea- 
sonable hypothesis that death was accidental, or resulted from the act 
of another. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


7. INSURANCE—CIRCUMSTANTIAL EVIDENCE HELD NOT TO 
SHOW FALL FROM HOTEL WINDOW WAS SUICIDAL. 


In an action on a life insurance policy where the defense was suicide, 
evidence that death resulted from a fall from a window of the hotel room 
occupied by insured, without evidence establishing a motive for suicide but 
under circumstances indicating an expectations to continue living, held not 
to exclude the hypothesis that the fall was accidental, or that he may 
have been pushed from the window by another person, so that recovery 
cannot be denied on the ground of suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 
Provosty, C. J., and Baker, J., dissenting. 


j Appeal from Civil District Court, Parish of Orleans; Fred D. King, 
udge. 
Action by Mrs. Laura N. Valesi against the Mutual Life Insurance 


Company of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Denegre, Leovy & Chaffe, of New Orleans, for appellant. 


J. G. Holmes, of Yazoo City, Miss., and Charles Rosen, of New Or- 
leans, for appellee. 


By the Whole Court. 
‘ Dawkins, J. This is an action upon a policy of insurance covering 
the life of plaintiff’s deceased husband. 

The defenses are twofold: 

(1) Suicide within the period during which the policy was con- 
testable; and, 
_ (2) Fraudulent misrepresentation of the insured as to the use of 
intoxicants. 

There was judgment for plaintiff, and defendant appeals. 


Oprnion. 

Defendant issued a policy of insurance on the life of Dino L. Valesi 
February 1, 1918, and the insured died August 20th of the same year. The 
policy contained the usual stipulation that there should be no liability in 
the event of suicide within one year. 

_ Deceased was a subject of the King of Italy, temporarily residing in 
this country as the representative of a cotton firm in Italy conducted by 
his father. He was 32 years old, and while subject to active service in the 
armies of Italy, which was then engaged in the World War, was here on 
furlough and likely to be called for service at any time. 


We shall consider the two defenses in reverse order. 
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MI:sREPRESENTATION AS TO THE UsE oF INTOXICANTS. 


[1] Act No. 52 of 1906, as amended by Act No. 227 of 1916, pro- 
vides that “all statements purporting to be made by the insured shall, in 
the absence of fraud, be deemed representations and not warranties,” and, 
granting that deceased was in the habit of using intoxicants to a greater 
extent than he indicated when being questioned on the point, the same 
would have the effect of a warranty and vitiate the policy only if he 
concealed the true facts in such a manner as to amount to a fraud or in 
case the misrepresentation contributed directly to the death; otherwise, 
under the statute, his answers were mere representations. In fact, the 
express stipulation of the policy so provides. It reads: 


“This policy and the application herefor, copy of which is indorsed 
hereon or attached hereto, constitute the entire contract between the parties 
hereto. All statements made by the insured shall, in the absence of fraud, 
be deemed representations and not warranties, and no such statement of the 
insured shall avoid or be used in defense to a claim under this policy 
unless contained in the written application hereof and a copy of the appli- 
cation is indorsed on or attached to this policy when issued.” 


Therefore, both under the statute and by the policy, the answers of the 
insured to the questions contained in the application were representations, 
and are to be given effect as such, unless designedly and fraudulently 
untrue, and intended to deceive the insurer upon a matter which, if it had 
known the true facts, it would not have issued the policy. See Bacon on 
Life and Accident Ins. (4th Ed.), vol. 1, § 255 et seq., and authorities 
cited in footnotes. Both the statute, in this case, and the policy, differently 
from ordinary cases, require that the representation shall not only be false, 
but fraudulent as well. In the absence of such provisions, it would make 
no difference as to the effect whether the false representations were inno- 
cently or intentionally made. It would be sufficient to vitiate the policy 
if they materially affected the risk (Id. §261), or, if known to the insurer, 
would have deterred it from issuing the policy. 

In the application signed by the insured, attached and made part of 
the policy, certain questions, with respect to the use of intoxicants, were 
asked and answered, as follows: 

“26. (A) Have you used wines, spirits or malt liquors during the 
past year? 

“Ans. Yes. 

“(B) If so, what has been your daily average in the past year? 

“Ans. Not daily. Wine occasionally, 

“(C) How much have you used in any one day at the most? 

“Ans. One or two drinks. 

“(D) Have you been intoxicated during the past five years? 

“Ans. No. 

“(C) Have you ever taken treatment for alcoholic or drug habits? 

“Ans. No. 

"er ) an a total abstainer, how long have you been so? 

“Ans. ——.” 


[2] 1t is contended by defendant that these answers were fraudulently 
false, and the burden is upon it to establish such fact. Bacon on Life & 
Accident Ins., vol. 1, § 259. Fraud is not presumed, and he who alleges 
must prove it. R. C. C. 1848. 

[3] Defendant produced some five or six witnesses, consisting of a 
clerk, house detective, porter, and bell boy, at hotels where deceased 
stopped, and also a chauffeur and police officer, who swore that on several 
occasions they saw Valesi come into the hotel at different hours, from 12 
to 5 or 6 o'clock a. m., under the influence of intoxicants, and some say 
as much as one to four times a week over a period of several weeks. 
Some of these say they saw him as many as three, four, or five times in 
a condition which they term “drunk.” The most positive testimony on this 
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score was given by those witnesses who were employed by the Grunewald 
Hotel, where he first stopped when coming to New Orleans, during the 
latter part of 1916 and early in 1917. However, since the application was 
made on February 1, 1918, this proof with regard to what took place 
prior to February 1, 1917, would only be pertinent to the question of 
whether or not deceased had been intoxicated within the preceding five 
years, for all other questions with regard to his use of intoxicants are, by 
the terms of the inquiry, confined to the year preceding the application. 

As against the proof of defendant, plaintiff introduces as witnesses 
the business associates of Valesi, consisting of the president and other 
members of the New Orleans Cotton Exchange, the members of a repu- 
table cotton firm, in whose office deceased had his desk, and worked dur- 
ing business hours of the day, and who testified that they had been inti- 
mately associated with Valesi constantly, both during the day and at 
night, and had never seen him under the influence of intoxicants; that 
some of them had had lunch with him almost every day, and that he occa- 
sionally took a bottle of beer or a glass of wine with his meals; that he 
was always at his desk by 8:30 o'clock each morning, seemed happy and 
contented, and showed no signs of dissipation the preceding nights, which 
in the nature of things, could hardly have been possible, if deceased had 
indulged in the manner which the testimony of some of the defendant’s 
witnesses would indicate, 


Deceased was an Italian, with the impetuous nature characteristic of 
that nationality, and no doubt gave the impression, to those unfamiliar 
with his disposition, that he was under the influence of liquor, when, in 
fact, he was not. Of all the witnesses who testified for defendant, only 
two said that they had ever seen him when he was unable to take care of 
himself, and those were the detective, who said he found Valesi on the 
same floor (fifth) on which his room was located, unable to find it and 
showed him where it was; and the other, the porter, who said the deceased 
drove up to the hotel one morning between midnight and day, was unable 
to get out of the car, and the automobile drove away. The record shows 
that deceased was in good health, of robust constitution; in fact, athletic. 
It does not show that he drank daily contrary to his answer to the second 
question quoted above; that he did drink wine principally, and, while he 
might have taken more than one or two drinks a day at times, the excess 
is not clearly established. If we are to believe defendant’s witnesses, he 
did at times drink more than a literal interpretation of the words “one or 
two drinks” would indicate; while, on the other hand, if we believe those 
most intimately associated with deceased, his answers were substantially 
correct. Therefore, the fraudulent purpose to deceive has not been estab- 
lished with that reasonable certainty necessary to vitiate the policy. The 
trial judge, who saw and heard the witnesses testify, so concluded, and 
we are unable to say he was wrong. 


[4] With regard to the statement by Valesi that he had not been 
intoxicated within the five years preceding the application for insurance, 
what we have said above is equally applicable. The term “intoxicated” 
oy ' well-settled meaning, though the dictionaries describe the condition 
as follows: 


Black and Bouvier say “intoxicated” means “drunk,” and define 
“drunkenness” as: 


“The condition of a man whose mind is affected by the immediate 
use of intoxicating drinks.” 


The Standard Dictionary : 


: “Intoxicate—Intoxicated; inebriated; drunk, and hence excited to 
renzy.” 


Same authority: 
“Drunk—Under the influence of intoxicating liquors to such an extent 
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as to have lost the normal control of one’s bodily and mental faculties, 
and commonly to evince a disposition to violence, quarrelsomeness and 
bestiality; inebriated, intoxicated; figuratively saturated and stupefied.” 


We cannot say what degree the defendant intended by the use of the 
term “intoxicated”; and since the question of whether or not a man is 
intoxicated depends a great deal upon the opinion of the one who asserts 
it, or the conclusions drawn from appearances, the insurer might have 
made the matter clearer by the use of the words bearing a more definite 
meaning. It is entirely possible that the deceased, as well as many other 
men of integrity and veracity, in good faith, might not have considered 
him intoxicated under the circumstances disclosed by this record. Then it 
is well known that insurance companies do not rely entirely on answers 
of the applicant, but make independent investigations as to the prospect’s 
habits, and, with the showing made by the answers that Valesi did use 
intoxicants, it is more than likely that information was sought and ob- 
tained from other sources before issuing the policy. Therefore, in view 
of the good faith which the law attributes to every one in the absence of 
convincing proof of fraud, we conclude that Valesi’s answers to the ques- 
tions propounded in the application for the policy were substantially cor- 
rect, and that they were, at least, not fraudulent. 

[5] Conceding that they were false, but not fraudulently so, this 
would not defeat recovery (being considered as representations) unless 
the use of intoxicants had contributed in some way to his death; which 
we find was not the case in this instance. 


SUICIDES 


The circumstances upon which defendant relies for proof of suicide 
were as follows: 


Valesi came into the hotel between 3 and 4 o’clock in the morning of 
August 20, 1918. He had his collar open and his coat on his arm. In- 
stead of going to the main entrance, which was open, at that time, he 
went to the ladies’ entrance some distance away on the same side of the 
building, which was locked, ignored the night watchman’s signal to use 
the main entrance, and insisted upon the door being opened for him, which 
was finally done with a key obtained from the office. He went to his 
room, No. 715, on the seventh floor, had the bell boy bring a pitcher of 
water and some telegram blanks, put on his pajamas, wrote two telegramis, 
one in English to St. Louis or Chicago, and the other in Italian to his 
father’s cotton firm in Italy. The one written in English was not offered 
in the record, but the one in Italian, translated, was as follows: 


“Have Washington telegraph renewal of my furlough because I have 
not yet received.” 


He then left a call for 7 o’clock a. m. 


Just about or a few minutes before 7 o’clock that morning, the head 
porter for the De Soto Hotel was coming to his work up Baronne street, 
on which Valesi’s room faced, and, with respect to the latter’s death, gave 
the following testimony : 

“Q. How did you happen to be coming up Baronne street that morn- 
ing? 

“A. I was on my way to work. I heard some glass break and saw 
some pieces of paper flying in the air. I looked up. 


“Q. What did you see? 


“A. Saw some pieces of paper flying from the top of the hotel, and 
heard some glass break. 

“Q. Where did the glass break? 

“A. In the street facing the hotel. 

“Q. Where were you at that time? 
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“A. Coming up Barome street right by the News Boys’ Home; 
where it used to be. 

“Q. Now go ahead and tell the court just what you saw. 

“A. I saw the body of a man come right to the window, and lay 
back on the window sill, and turn the legs over, and that is all I watched 
him until he got to the second floor. I didn’t see him hit the banquette. 

“Q. You saw the body of a man come to the window? 

“A. Yes; and lay back on the window sill, and throw his hands up, 
and his legs went over his head. 

. And he fell out? 

“A. Yes. 


“Q. After he landed on the pavement, did you go up to him? 

“A, Yes, I walked to him. 

“Q. Who was he? 

“A. Mr. Valesi.” 

The witness further testified that there was picked up from the side- 
walk, near where deceased fell, the picture of a woman, to which we shall 
refer later. His testimony on cross-examination was, in part, as follows: 

“Q. Your attention was attracted first by the falling of this glass on 
the pavement? 

“A. Yes, on the sidewalk. 

“Q. And you then glanced up? 

“A. Yes. 

“Q. And when you glanced up, I understand you to say you saw 
bits of paper flying through the air? 

"i ee 

“Q. Did they appear to be falling from this window where the figure 
of this man was? 

“A. I can’t say just from what window they were, about the fourth 
or fifth floor. 

“Q. They were about the fourth or fifth floor under the window 
where this man was; the figure of this man was? 

“A. Wee. 

“Q. When you first looked up, standing about the middle of the side- 
walk, at about the center of the News Boys’ Home building, you then saw 
the figure of this man, didn’t you? 

“A. Yes, 

“Q. Then, how much time expired, as a matter of fact, between the 
time that the figure crashed on the banquette and the time the body came 
out the window? 

“A. Just a couple of minutes, about quick. 

“Q. Then there was no appreciable time? 

“A. No; I won’t say seconds or minutes. Just that quick. (Wit- 
ness illustrates by snapping his fingers.) 

“Q. You cannot say whether it was a few seconds or a couple of 
minutes; as a matter of fact, you were not expecting anything of that 
kind, were you? 

“A, Why, no. 

“Q. Your first impression, then, that you got as you glanced up at 
a was the body of a man coming out? Ahat is true? 

— : 
And his hands were thrown up? 
Yes; up in the air. 
Over his head? 
Yes. 
You then saw him come out with his hands over his head and 
his feet falling over him? 
A YG 


“Q. Did his hands appear to be up in the position (illustrating) as 
though grasping to catch himself? 
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“A. His hands were just like that (illustrating with hands as if to 
catch something), if grabbing for something. (Again illustrating by wit- 
ness raising his hands as high as his head.) 

“Q. Mr. Rigger, in order that we may get the position of this man’s 
hands in the record, as you testified that position to be, he had his hands 
in an upright position? 

“A. Yes. 

“Q. Over his head? 

“A. Yes; just about that high. (Holding his hands up.) 

“The Court: His fingers about even with the top of his head. Is 
that right, Mr. Witness? 

oe 

“Mr. Holmes: 


“Q. Will you place your hands in that position which the court has 
designated in the record aS placing your fingers about even with the top 
< _ head? Is it not a fact that his hands might have been a little 

igher ! 
“A. They may have been a little higher and may have been a little 
ower. 

wy a were looking up at the seventh floor of that building? 

. Yes, 

“Q. And you were catching the position of this man at a mere 
glance, were you not? 

“A... Yes. 

“Q. At a time when you were not expecting anything of that kind 
to happen? 

“A. Yes. 

“Q. And you were, therefore, taking no particular note of this man’s 
position, such as would enable you to determine whether the man was 
throwing himself out of the window or falling accidentally, were you? 

“A. That’s right.” 


The witness also testified that some visiting cards of deceased and 
a small penknife fell to the sidewalk, and that the body was dressed 
in blue pajamas. 

An examination of Valesi’s room. after his death, disclosed that 
the door was locked from the inside, the bed indicated that it had 
been slept in, and water for the morning’s bath had been drawn, but 
not used. There was a screen for the window, but this had been 
raised. The window ledge or sill was 28 inches above the floor; the 
window was about 5 feet wide; and the width of the window sill from 
the inside of the room to the outer edge, over which deceased fell, was 
24 inches. 

As a motive for suicide, defendant attempted to show that the de- 
ceased was in financial straits. It proved that he had been sued on 
some notes given for an automobile, but the evidence showed that 
the holder had acted rather precipitately, and that Valesi had promptly 
paid them. It was also shown that he had lost some $5,000 on a 
future contract, but this had been arranged so that he was paying it 
off monthly, to the satisfaction of the creditor, and without embar- 
rassment to himself. It also appears that his father was a large dealer 
in cotton in Italy; that the deceased lived well and spent a great deal 
of money—so much so that the bell boys and other employees around 
the hotels where he lived called him the “Count,” because of his 
liberality. 

We think, therefore, that the record fails to show financial em- 
barrassment calculated to induce suicide. 

The second motive sought to be advanced by defendant was a 
disagreement between deceased and a woman who had formerly 
stopped at the same hotel, and with whom he was intimate. This 
woman had been stopping at the De Soto Hotel when Valesi first 
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went there during the latter part of 1917 or early in 1918, and was said 
by one witness to have probably been the cause of his going there. 
He undoubtedly frequented her room, went out with her a good deal, 
and bought clothing and jewelry for her. Some three months before 
his death, they had a fuss in the lobby of the hotel, he attempted 
to choke her, they were separated by employees of the hotel, and he 
publicly asserted that the clothing she had on had been given her 
by himself; she pulled off a breast pin and threw it at him; they 
were both very angry and he spat in her face. However, they made 
up afterwards, and, according to the same witnesses, were on good 
terms. This woman was said to be in New York City at the time 
of Valesi’s death, and had been away from New Orleans about two 
weeks. It was her picture that fell on the sidewalk and probably 
preceded him out of the window when he fell to his death. 

[6] In the case of Leman vy. Manhattan Life Ins. Co., 46 La. 
Ann. 1189, 15 South. 388, 24 L. R. A. 589, 49 Am. St. Rep. 348, this 
court said: 


“In an action on a life policy, * * * when the defense is self- 
destruction, the burden of proof is on the insurer to establish suicide, 
and when circumstantial evidence only is relied on, the defense fails, 
unless the circumstances exclude with reasonable certainty any hypo- 
thesis of death by accident or by the act of another.” 


In that case the following facts appeared: 


“The body found with the wound from a gunshot causing death, 
the discharged pistol wedged, or as if it has been forced on the 
thumb of the right hand, the body reclining on the sofa as of one 
sleeping, the left arm rested on the breast, the right leg crossed on 
the left, the head in the usual position of one in repose, and there 
being no evidence of any convulsive movement, if we correctly trans- 
late the technical word ‘jactitation,’ used by the physicians who 
testify. The pistol was ‘tightly wedged’ to the thumb so as to require 
force to remove it. The question is whether these appearances point 
to suicide to the exclusion of any other cause? Why not, with equal 
potency, to accidental death or death by the hand of another?” 


There had been judgment for defendant below, and it was re- 
versed by this court and the beneficiary allowed to recover. 

In Phillips v. Louisiana Equitable Life Insurance Company, 26 
La. Ann. 404, 21 Am. Rep. 549, it was said: 

“All the facts and circumstances proved, in regard to his death, 
are that he retired to his room at bedtime, and about 1 o’clock at 
night the report of a pistol was heard. When the inmates of the 
house came to the room, the insured was found in.a reclining posture 
on the sofa and a pistol was lying on the floor near by. He had been 
shot in the mouth. It is possible that he might have shot himself 
accidentally, or that an enemy might have found him sleeping with 
his mouth open and shot him in the mouth to avert suspicion. The 
evidence, being circumstantial only, proves nothing, since it does not 
exclude all other reasonable hypotheses.” 


We also quote the following from Boynton v. Equitable Life Ins. 
Society, 105 La. 202, 29 South, 490, 52 L. R. A. 687: 


“Between 7 and 8 o’clock, on the morning of March 13, 1894, A. 
Boynton, after having taken breakfast with his family, consisting of 
four children—a boy, aged sixteen; a girl, aged eighteen, and two 
others aged eleven and five, respectively, and to whom he had talked 
pleasantly during the meal, left the breakfast table, at which his chil- 
dren were still seated, and went into another room of the house. A 
few minutes later, a report of a gun was heard. The eldest son was 
the first to enter the room, and was closely followed by his eldest 





160 Insurance Law Journal, Vol. 60. [Aug., 1922 


sister. The father was found sitting in a straight, high-backed, arm- 
less chair, leaning back. He was not conscious. He was taken from 
the chair and placed upon the bed in the room in which he was. His 
daughter removed the shoes from his feet. The son is not certain, but 
thinks he saw the gun, when he came into the room, lying across his 
father’s leg, with the muzzle turned towards the right, in a direction 
opposite to that in which he was leaning. 

“The gun was a simple single-barrel, 32-inch shotgun. The thumb 
catch of the hammer was broken. The son had sometime prior tied a 
string around the hammer, by which it could be cocked. The father 
and son had been in the habit of shooting rats with it around the 
house. The son had left it loaded the previous day, but it was not his 
habit, after using it, to leave it loaded. The gun was a ‘trick gun’ it 
seems, and required, as we understand it, some knowledge of its pecul- 
iarities to shoot it.” 


The court also said: 


“The defendant introduced testimony to prove that twice on former 
occasions the insured had sought voluntary death. The first attempt, 
it was contended, was of a date some months previous to his death. 
He bought some morphine from a drug store near his home, and said 
to the owner something about his going to use it to kill himself. On 
cross-examination, the witness, who is a merchant, and sells medicines, 
changed and altered this part of his testimony; saying that the de- 
ceased said that this would about answer his purpose, or about do the 
work. The witness added, ‘I had no idea, though, that he meant what 
he said.’ On another occasion he went to a boarding house in Shreve- 
port, and asked for a room to himself for the night, as he wished a 
quiet night’s rest. He was heard groaning during the night, and a 
physician was called in by the proprietress of the boarding house. The 
next day she inquired of him how he was. He replied that he was 
feeling very well, and said, ‘Why did you send for a doctor? I wanted 
to die.’ His family troubles were more than he could bear, so he is 
reported to have said. 


“The testimony leads to the inference that his family troubles grew 
out of the conduct of his two brothers, who were, a few months before 
his death, charged with larceny, and were forced to leave the state to 
avoid a criminal prosecution. Upon evidence of which the foregoing 
is a summary, defendant seeks to have the judgment reversed. * * * 


“If we weigh his conduct indicating a desire to live on the one 
hand, and the acts which defendant alleges were indicative of his 
desire to end his life on the other, the conclusion, we think, would 
be in favor of his desire to live.” 


Elliott on Evidence also states the rule as follows: 


“‘No general or definite rule can be stated as to the extent of 
proof considered sufficient to establish the theory of suicide. It is 
evident that it must be sufficient to overcome the presumption against 
the voluntary taking of one’s own life. And if the circumstances 
proved to establish the theory of suicide leave a reasonable hypothesis 
that death resulted in any other manner, the evidence will be regarded 
as insufficient. A general rule might be formulated to the effect that 
the preponderance required of the insurer in order to overcome the 
proof and presumptions against suicide must be such as to exclude 
with reasonable certainty any hypothesis of death by accident or by 
the act of another. 

“‘The presumption of law is always against suicide. This pre- 
sumption is so strong that the courts usually require some evidence of 
an intention of suicide, as the intent is regarded as the gist of the act. 
This presumption against suicide is also strong enough to rebut the 
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usual and natural inferences that might arise from the conditions and 
circumstances ordinarily pointing to suicide. Thus, where the assured 
was found dead, lying on his back, with a pistol in his right hand, 
which was lying across his breast, and there was a pistol or gunshot 
ware in his right temple, this was held insufficient evidence of sui- 
cide.’” 


See, also Neasham v. New York Life Ins. Co. (D. C.) 244 Fed. 556; 
Modern Woodmen v. Kincheloe, 175 Ind. 563, 94 N. E. 228, Ann. Cas. 
1913C, 1259; Aftna Life Ins. Co. v. Milward, 118 Ky. 716, 82 S. W. 364, 
68 L. R. A. 285, 4 Ann. Cas, 1092; Edwards v. Travelers’ Life Ins. Co. 
(C. C.) 20 Fed. 661. 

[7] In the present case, we think the proof fails to show sufficient 
motive for suicide. Deceased had a wife in Italy, in whose favor he 
had taken out this policy nearly seven months before. There is no 
intimation of unpleasantness or unhappiness between them. He regu- 
larly sent her money for her support, and liberally. He had been sta- 
tioned here to buy cotton, at a time when his country was at war and 
in need of great quantities of that commodity so important for war 
purposes. His government had, notwithstanding the great need for 
men in the Italian army, granted him a furlough to buy cotton extend- 
ing over a period of nearly two years, and this was about to expire. 
In fact, on the very morning that he died, he had just sent to his 
father’s firm a message seeking to have this furlough extended. We 
are not impressed that his relations with the woman above referred to 
were anything more than that of a concubine, or one with whom he 
had illicit intercourse. On the day preceding his death he had dis- 
cussed with his business associates matters of mutual interest and 
appeared to be in the best of spirits; he had at no time appeared de- 
spondent, and on the morning of his death, when he came into the 
hotel and retired, his actions all indicated a purpose to live and prepa- 
ration for the future. He had left a call for the hour about the time 
he fell to his death. The night was a very hot one in August, and it 
was not unusual that guests raised the screens on the windows in such 
weather when no fan was used, as in his case. He had evidently 
drawn the water for his morning bath, and, if he decided to destroy 
himself, it must have been done very suddenly. 

It is rather forcefully argued that in view of the breadth of the 
window ledge, 24 inches, it would have been rather difficult for one 
to have fallen accidentally over it in the attitude described by the wit- 
ness who saw hi memerge from the window. However, it was not im- 
possible. He might have been sitting in the window and suddenly 
become dizzy or lost his balance and fallen; or he might have dropped 
the picture which preceded him to the ground and lost his balance 
grabbing at it. He was in his pajamas, and there is no explanation 
of why a penknife and visiting cards should have fallen out of the 
window, except that they were knocked out or dropped in some sort of 
scuffle. It is also not impossible that some one could have been in 
the room and shoved him out of the window, afterwards locking the 
door and coming out through the transom. 

Our conclusion is that suicide has not been proven with that cer- 
tainty necessary to sustain such a defense. 

The judgment appealed from is therefore affirmed. 

O’Neill, J., concurs in the result. 

Provosty, C. J., and Baker, J., dissent. 
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LOVING v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 85.) 
(Court of Appeals of Maryland. Jan. 13, 1922.) 
117 Atlantic Reporter 323. 


1. INSURANCE—MATERIAL FALSE STATEMENT AS TO MEDI- 
CAL TREATMENT BARS RECOVERY. 


False statement, in applicatin for life insurance, that applicant had 
never been under treatment in a sanitarium, and had within five years 
been treated only by a named doctor, in connection with statement that he 
had never had any other than a minor illness, whereas he had within 
four years been in a sanitarium under treatment by other doctors for tu- 
berculosis, being material to the contract, bars recovery on the policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE— GOOD FAITH IN MATERIAL FALSE STATE- 
MENT IN APPLICATION FOR LIFE INSURANCE IMMA- 
TERIAL. 


Good faith is immaterial where application for life insurance contains 
a material false statement. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE— QUESTIONS IRRELEVANT TO DEFENSE OF 
FALSE MATERIAL STATEMENT IN APPLICATION FOR 
LIFE INSURANCE. 


Where defense in action on life policy is material false statement in 
eoplication for insurance as to health and treatment, questions as to 
whether one in whom tuberculosis had been arrested might not lie for a 
normal period, or as to whether insured before his last illness was not in 
apparent good health, are irrelevant. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


4. INSURANCE— EVIDENCE HELD IRRELEVANT TO QUES- 
TION OF INSURER’S ACCEPTING APPLICATION FOR LIFE 
INSURANCE WITH KNOWLEDGE OF FALSE STATEMENT. 


Where insured’s aplication for life insurance was in the name of 
“Arthur” L., any evidence of insurer having notice throug the records of 
a medical information bureau of sickness of “Robert A.,” L. was irrele- 
vant to any question of insurer having accepted the application with 
knowledge of falsity of statement therein as to health, 


(For other cases, see Insurance, Dec. Dig. § 664.) 


7. INSURANCE— INSURER NOT ESTOPPED BECAUSE OF 
AGENT’S KNOWING OF AND JOINING IN FRAUD OF IN- 
SURED. 


Insurer is not estoppel from relying as a defense on a misrepresen- 
tation in the application for life insurance, constituting a deliberate fraud, 
because of its agents knowing of and joining in the fraud; an agent’s 
knowledge not being imputed to the principal where the third party is 
acquainted with the circumstances plainly indicating that the agent will 
not advise his principal. 


(For other cases, see Insurance, Dec. Dig. § 380.) 
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8. INSURANCE— EVIDENCE OF GOOD REPUTATION OF IN- 
SURED IMMATERIAL WHERE HE MUST HAVE KNOWN 
HIS STATEMENTS IN APPLICATION WERE FALSE. 


Even if insured’s good faith in making material false statements in 
his application for life insurance were material, yet, where he must have 
known they were false, evidence of his general reputation for truth and 
veracity is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


9. INSURANCE— VERDICT PROPERLY DIRECTED ON CON- 
CLUSIVE UNCONTRADICTED EVIDENCE. 


The essential and decisive facts, material false statements as to health 
in an application for life insurance, being conclusively proved by uncon- 
tradicted testimony in action on the policy, verdict is properly directed for 
defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Superior Court of Baltimore City; James M. Ambler, 
Judge. 


“To be officially reported.” 


Action by Mary B. Loving, administratrix of Arthur Loving, other- 
wise known as Robert A. Loving, deceased, against the Mutual Life In- 
surance Company of New York. From a judgment on an instructed 
verdict for defendant, plaintiff appeals. Affirmed, 


Argued before Boyd, C. J., and Briscoe, Pattison, Urner, Stock- 
bridge, Adkins, and Offutt, JJ. 


Willis R. Jones and Edward D. Martin, both of Baltimore (Albert 
S. J. Owens and Briscoe, Jones & Martin, all of Baltimore, on the brief), 
for appellant. 

Forrest Bramble and Randolph Barton, Jr., both of Baltimore (Bar- 
ton, Wilmer & Barton, of Baltimore, on the brief), for appellee. 


OrrutTt, J. The Mutual Life Insurance Company of New York, on 
September 9, 1919, issued to Arthur Loving a life insurance policy pro- 
viding for the payment of $10,000 to his estate in the event of his death 
from natural causes, and of double that amount if the insured died as 
a result of bodily injuries through external, violent, and accidental 
means within 60 days from the injury. Attached to the policy as a 
part of the contract was the application made by the insured, which 
contained these provisions: 


“All the following statements and answers, and all those that I 
make to the company’s medical examiner, in continuation of this appli- 
cation, are true. and are offered to the company, as an inducement to 
issue the proposed policy * * * and I agree that no agent or other 
person except the president. vice-president, a second vice-president. 
a secretary or the treasurer of the company has power on behalf of 
the company to make, modify or discharge any contract of insurance. 
to extend the time for paying a premium, to waive any lapse or for- 
feiture or any of the company’s rights or requirements, or to bind the 
company by making any promise respecting any benefits under any 
policy issued hereunder or by accepting any representation or informa- 
tion not contained in this application.” 


In the statements made to the medical examiner the insured said 
that he was in good health; that he had never raised or spat blood; 
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that he had never been under treatment at any “asylum, cure, hospital 
or sanitarium”; that he had never suffered from any illness, injury, 
or disease other than “minor complaints.” 


About May 22, 1920, Loving accidentally ran into an open door, 
striking it with his breast with sufficient force to throw him to the 
floor. After recovering from the immediate effects of the blow he went 
to his house, where he had a profuse hemorrhage, and a physician was 
called, but the injured man failed to improve, and on May 29th died 
from what was said to be traumatic pneumonia. Letters of adminis- 
tration were taken out on his estate by the appellant in this case, and 
she demanded of the appellee payment of the amount of insurance 
stipulated in the policy. The insurance company declined to make 
such payment, on the ground that statements of material facts made 
by the insured to the company’s medical examiner were untrue, but 
it tendered a return of the premium, which was refused. The appel- 
lant thereupon brought this action, in the superior court of Baltimore 
city. The declaration contains a count for money paid, for money 
received, and for money due on accounts stated, and two special 
counts on the policy, in one of which the amount claimed is $10,000 
on the theory that death was due to natural causes, while in the 
other $20,000 is asked on the theory that death was due to bodily 
injury through external and accidental violence. The defendant in its 
pleas raised the defenses: (1) That false and fraudulent warranties 
and representations inducing the contract were made by the insured; 
(2) that statements and representations of facts material to the con- 
tract which were untrue were made by the insured; (3) that death did 
not result from bodily injury received after the date of the policy 
through external, violent, and accidental means within 60 days after 
the injury. 

A trial of the issues tendered before a jury in the superior court 
of Baltimore city resulted at the close of the whole case in an in- 
structed verdict for the defendant, and from the judgment on that ver- 
dict this appeal was taken. 

The most important question presented by the appeal is whether 
the effect of certain statements and representations, made by the in- 
sured in his application, of facts said to be material to the contract, 
bars a recovery on the policy. Attached to the policy, and by its terms 
made a part of it, was a statement by the insured that— 


The “following questions and answers and all those I make to the 
company’s medical examiner in continuation of this application are 
true, and are offered to the company as an inducement to issue the 
proposed policy.” 


Following this statement were 15 questions and answers, numbered 
from 1 to 15, relating to the insured’s history, occupation, family, de- 
pendents, other insurance, and certain stipulations exempting the com- 
pany from liability in the event of death within one year as a result 
of certain designated contingencies, and an agreement that no person 
other than certain officials of the insurer had the power to make, 
modify, or discharge the contract, to waive any of the company’s 
rights, or to bind it by any promise respecting any benefits under the 
policy, or by accepting any representations or information not con- 
tained in the application. This part of the application was signed by 
the insured, and then followed a series of questions numbered 16 to 
37, inclusive, asked by the medical examiner, and the answers thereto, 
also signed by the applicant, who certified as to them: 


“That each and all of the aforegoing statements and answers were 
read by me and are fully and correctly recorded by the medical ex- 
aminer.” 
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Included in this series of questions and answers are the following 
which are material to this inquiry: 

“16. What is your full name? Arthur Loving. 

“17. What illness, diseases, injuries or surgical operations have 
you had since childhood? Nothing but minor complaints. 

“18. State every physician or practitioner who has prescribed for 
or treated you, or whom you have consulted in the past five years. 
Dr. A. V. Leonard, Baltimore, August 11, 1919; cold in head. 

“19. Have you stated in answer to question 17 all illnesses, dis- 
eases, injuries or surgical operations which you have had since child- 
hood? (Ans. Yes or No.) Yes. 

“20. Have you stated in answer to question 18 every physician 
and practitioner consulted during the past five years and dates of con- 
sultations? (Ans. Yes or No.) Yees.” 


“27. Have you ever raised or spat blood? No.” 


“32. Have you ever been under treatment at any asylum, cure, 
hospital or sanitarium? No.” 


The plaintiff, having proved the policy and the cause of death, 
closed her case. The defendant then offered evidence which showed 
that on March 25, 1915, the insured was received at the Eudowood 
Sanitarium, an institution for the treatment of tuberculosis, and re- 
mained there until February 1, 1916. He was at that time suffering 
from pulmonary tuberculosis in both lungs, and went there to be 
treated for that disease, and while there he was treated for that 
disease, and while there he was treated by Dr. Martin F. Sloan. He 
was also attended by Dr. J. Albert Chatard in November, 1914, for 
an attack of tubercular pneumonia, and it was upon his advice that 
he went to Eudowood for treatment. At the time of his discharge the 
disease was arrested, but not eradicated. This testimony was undis- 
puted and uncontradicted, and in part was corroborated by the plain- 
tiff, who testified that she went with her husband when he was taken 
to Eudowood, and visited him while he was a patient there. 

[1] The uncontradicted testimony therefore showed: (a) That 
Loving in his application for insurance had said that he had never 
had any illness or disease other than minor complaints, that “every 
physician who had prescribed for or treated him within 5 years was 
Dr. A. V. Leonard, and that he had not ever been under treatment 
in any asylum, cure, hospital or sanitarium, while (b) he had suffered 
from pulmonary tuberculosis, he had within five years been treated 
for that disease by Drs. Chatard and Sloan, and he was under treat- 
ment at the Eudowood Sanatarium for tuberculosis from March, 1915, 
to February, 1916. i 

Since the statements to the company’s medical examiner made by 
the insured in reference to these matters in his application for insur- 
ance as an inducement to the company to issue the policy of insurance 
for which he applied are in direct conflict with the actual facts as 
shown by the uncontradicted testimony, we must assume that they 
were untrue. And, if such untrue statements as to matters within the 
knowledge of the insured were material to the contract of insurance, 
the insured was not entitled to recover on the policy under the law, 
as recognized in this state. That is, the concurrence of the two ele- 
ments, the falsity of the statements and their materiality to the con- 
tract in respect to which they were made, constituted a complete de- 
fense to any action on the contract. Nor can there be any reasonable 
doubt that the representations were material to the contract. Cer- 
tainly in any application for life insurance nothing would likely re- 
ceive more consideration or weight than the fact that the insured had 
at any time been afflicted with so fatal and tenacious a disease as 
tuberculosis. And, since error in any diagnosis is possible, the ques- 
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tions asked of the insured were designed to elicit such information, as 
taken together with the physical examination, would reduce the pos- 
sibility of error to the narrowest limits possible, and therefore ques- 
tions relating to the insured’s history in connection with this disease 
must be regarded as material. While it may be possible that the 
physician who diagnosed the insured’s earlier illness as tuberculosis 
was mistaken, and while it is possible that, although he went to Eudo- 
wood for treatment for that disease, he did not have it, it is not prob- 
able that, if the insurance company had known that within less than 
four years, in the opinion of two physicians who attended him at 
different times, he was suffering from tuberculosis, and had been for 
about 10 months an inmate of a sanitarium undergoing treatment for 
that disease, it would have issued the policy. The issue in such a case 
is not whether the applicant for insurance had either at or before the 
time of the application actually had the disease, but whether he con- 
cealed from the insurer, knowingly or inadvertently, facts known to 
him of such probative force and value that in all reasonable probability 
it would have accepted them as sufficient proof that he had been 
afflicted with it. These principles have frequently been recognized 
and applied by this court in actions of the same character as the one 
before us. In Met. Life. Ins. Co. v. Jennings, 130 Md. 625, 101 Atl. 
609, the court said: 


“This court has said a number of times that ordinarily it is the 
province of the jury to determine the falsity and materiality of the 
representations made in an application for an insurance policy and the 
burden is upon the defendant to satisfy the jury of the truth of these 
defenses, but where the falsity and materiality of the representations 
are shown by clear, convincing and uncontradicted evidence the court 
may so rule as a matter of law. Fidelity Mutual Life Insurance Asso- 
ciation v. Ficklin, 74 Md. 173; Dulany v. Fidelity & Casualty Company, 
106 Md. 17; Mutual Life Insurance Co. v. Rain, 108 Md. 353; Bankers’ 
Life Insurance Company v. Miller, 100 Md. 1; Maryland Casualty Co. 
v. Gehrmann, 96 Md. 634; AE=tna Life Insurance Co. v. Millar, 113 Md. 
693; Mutual Life Insurance Co. v. Mullan, 107 Md. 463; Forwood v. 
Prudential Insurance Co., 117 Md. 259.” 


And in Mutual Life Ins. Co. v. Mullan, 107 Md. 467, 69 Atl. 389, 
it was said: 

“The court below by granting the defendant’s twelfth prayer in- 
formed the jury, ‘that in considering the question of materiality of any 
of the answers in the application, they were to consider, not what 
disease, if any, caused the death of the insured, but the effect that said 
answers might have had in procuring the issuance of the policy by 
the defendant, and if the jury should find that any answer was incor- 
rectly given by the insured which materially affected the risk assumed 
by the defendant in issuing the policy, then regardless of the causes 
that finally produced the death of the insured, under the pleadings in 
the case the verdict must be for the defendant.’ As there is no appeal 
from the court’s ruling in regard to this prayer, it is not before us 
for review, 2nd becomes the law of this case. We deem it only 


proper to say, however, that we consider the prayer substantially 
correct.” 


[2] The underlying error in the appellant’s contention, and one 
which pervades the entire argument in her behalf, is that, in order 
to present a complete defense on the ground of misrepresentations to 
an action on an insurance policy, it must appear that the misrepresen- 
tations were false and fraudulent and material, and that therefore 
good faith is necessarily an issue. That proposition, however, is not 
sound, and was expressly repudiated by this court in Bankers’ Insur- 


ance Co. v. Miller, 100 Md. 6, 59 Atl. 117, where it is said: 
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“The better authorities agree that a material misrepresentation 
made by an applicant for life insurance in reliance on which a policy 
is issued to him avoids the policy whether it be made intentionally or 
through mistake and in good faith. This doctrine rests upon the fact 
that even if the untrue material representation be innocently made 
it deceives the insurer who relies upon it and thus the risk which he 
actually assumes is different from the one which the action of the 
applicant in making the representation led him to suppose he was 
assuming.” , 


[3] We will now consider in detail the 18 exceptions found in the 
record. The first exception relates to the court’s refusal to permit 
council for the appellant to ask Dr. Chatard on cross-examination 
if it were not possible for a person who had suffered from tuberculosis, 
but in whom it had been arrested, to live on for a normal period; 
the tenth and eleventh exceptions relate to the exclusion of evidence 
tending to show the apparent physical appearance of the insured just 
prior to his last illness. These questions had no apparent relevance 
to any issue in the case, and we find no error in these rulings. The 
fact that the insured might possibly live for a period of normal dura- 
tion notwithstanding that he had had the disease referred to, or that 
before his last illness he was apparently in good health, could not 
reflect upon the question as to whether he had made the untrue state- 
ments referred to of material facts relating to his past health which 
induced the issuance of the policy. 


[4] In the course of the trial the defendant offered the testimony 
of William W. Hill, record manager of the Metropolitan Life Insur- 
ance Company, to show that they had issued no policy to “Arthur 
Loving,” and it also offered the testimony of Frank M. Everett, assistant 
manager of the Prudential Insurance Company, to show that it had not 
issued any policy to a person of that name. On the cross-examination 
of these witnesses they were asked about the existence of a Medical 
Information Bureau, an organization maintained to afford to insurance 
companies information relating to persons applying for insurance to the 
companies served by the bureau. Later the plaintiff offered testimony of 
Charles G. Smith tending to show that that bureau had in its records a 
card showing that Robert A. Loving, on December 3, 1914, had pneu- 
monia. Dr. Buckler for the defendant had testified that applications for 
insurance in the Mutual Life Insurance Company passed through the 
Medical Inspection Bureau, and the evidence was offered under the theory 
that, as the records of the bureau to which the appellee had access showed 
that “Robert A. Loving” had had pneumonia in 1914, therefore it could 
have known that he was making a false statement when he said in 1919 
in the application referred to above that he had never had any disease 
other than minor complaints, and that, since the company accepted thc 
premium, and issued the policy, with knowledge of the false statement, 
it could not rely upon the fact that it was made as a defense. -The court 
rejected that view, and struck the testimony out. Its rulings in respect 
to this testimony are the subject of the second, third, fourth, fifth, and 
sixth exceptions. It is not clear what relation this evidence had to any 
fact in issue, and we find no error in these rulings. It does not appear 
that the card relating to Robert A. Loving was ever in the possession of 
the appellee, or that it knew or could have known of it, or that, if it had 
been, there was any reason to assume, if it ever discovered it at all, that 
“Robert A. Loving” was the same person as “Arthur Loving,” especially 
since the applicant himself signed the application as “Arthur Loving,” or 
that in any examination of its records for information relating to Arthur 
Loving it could have discovered it if it had been filed under the name of 
Robert A. Loving. 


_ We find no error in the court’s refusal to permit Mrs. Loving, a 
witness called by the plaintiff in rebuttal, to testify to a conversation 
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between the insured and Dr. Sloan, which is the subject of the seventh 
exception. 

A witness for the plaintiff was asked whether Mr. Peppler, the agent 
who solicited the insurance, had told him of any statement made by Loving 
at the time of the application with regard to his health. The refusal of 
the court to allow this question is the subject of the thirteenth exception. 

[5] In the examination of John M. Kennedy, a witness called in 
rebuttal for the plaintiff, she offered to prove that the insured had told 
him that he told Dr. Buckler, when he was examined by him, that he 
had been treated at Eudowood for tuberculosis by Dr. Sloan, and that the 
insured also told the witness that he had made a similar statement to Mr. 
Peppler, the appellee’s agent. The refusal of these offers is the subject 
of the sixteenth and seventeenth exceptions. Treating the exceptions as 
proper, we find no error in these rulings. The statements referred to in 
the offer which is the subject of the seventeenth and eighteenth exceptions 
are no more than self-serving declarations, in direct conflict with the 
signed statement of the insured, and are clearly hearsay, and therefore 
inadmissible. The appellant, however, contends that, as the insured is 
charged with bad faith, his own declarations are admissible to show his 
good faith. There are cases, of course, to which such a principle might 
apply, as, for instance, where the insured was charged with fraud in 
misstating his age. There his statements to some degree necessarily rested 
upon the information received from others, and his statements as to his 
age have been received in some cases as evidence of good faith by showing 
that he actually believed his age to be as given in his application. Dillon 
v. Mutual Reserve Fund L. Ass’n, 5 Ont. 434. The scope of the rule 
thus stated has in other cases even been extended, and in Asky v. N. Y. L. 
Ins. Co., L. R. A. 1918F, 267, where the insured was charged with making 
false statements as to his health, evidence of his declarations as to his 
health made at a time when he was not contemplating insurance was ad- 
mitted. 


Even if we accepted the rule as stated in these and similar cases, 
which in this opinion we do not, it would not justify the admission of 
this testimony. The statement of an insured person as to his physical 
condition, offered to show that his own belief as to his condition corre- 
sponded with his representations in regard thereto to the company, is 
quite a different thing from his declarations to strangers that the falsity 
of his representations was known to the company’s agent as well as to 
himself. But, aside from that, such evidence has, when allowed, been 
admitted as bearing upon the issue of good faith; but here that question 
is not in issue, but is quite collateral to the real issue, which is whether 
the representations were false and material. If they were false and mate- 
rial, their effect upon the insurer would not be at all affected by the fact 
that they were made in good faith, since the injury occasioned by the 
statements would be the same whether they were made in innocence or 
in fraud. 


[6] The thirteenth exception presents a somewhat different question. 
There a witness for the plaintiff was asked to tell what he heard Peppler, 
the appellee’s agent, say as to what he (Peppler) had heard Loving say as 
to his health at the time of his application. The appellant contends that 
this question should have been allowed under the rules stated in Dulany v. 
Fid. & Cas. Co., 106 Md. 17, 66 Atl. 614, in which it was held that, in an 
action on an insurance policy, it is relevant to show thta the insurance 
company’s agent was when the contract was made informed of facts rela- 
tive to the insured’s health which varied from the answers found in the 
application. What was said in that case must be considered in connection 
with the reasons for the rule there under consideration, and which have 
been thus stated: 

“Tt is because such declaration or act was made at the very time of 
the birth of the contract or transaction, or stood sponsor to it, and is 
treated, therefore, as the direct act of the principal, constituting a part of 
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the res geste, really an integral part of the whole negotiation. * * * 
Hence has been deduced the general rule that parties are not chargeable 
with the declarations of their agents, unless such declarations or state- 
ments are made during the transaction of business by the agent for the 
principal and in relation to such business and while within the scope of 
the agency; in other words, unless the representations may be deemed a 
part of the res geste.” 


The declaration of an agent, to be binding upon the principal, must at 
least have been made during the agency, and pending the transaction to 
which it related. There is nothing in the question referred to in this 
exception to indicate that the supposed declaration by Peppler was made 
either pending the transaction or during his agency. 

[7] But, aside from that, the testimony involved in these three excep- 
tions was properly excluded on another and a more satisfactory ground. 
In this case the insured deliberately certified that he had read the state- 
ments and answers recorded by the medical examiner, and that they were 
fully and correctly stated. Conceding that these answers are false, the 
appellant endeavors to avoid the effect of the deception by showing that 
the company’s agents knew and approved of it. The theory of that con- 
tention is that, while the misrepresentation was a deliberate fraud, never- 
theless the company is estopped from relying upon it as a defense because 
its own agents joined with the insured to deceive and defraud the insurance 
company. That, however, is not the law. An obligation to deal fairly and 
honestly rests equally upon all the parties to such a contract as this, and, if 
the insured in violation of that duty entered into a fraudulent collusion 
with agents of the company to deceive, and thereby defraud it, the insured 
and his beneficiary would themselves be estopped from asserting or relying 
upon such guilty knowledge on the part of the company’s agents in excul- 
pation of the fraud. The reason for this conclusion is stated in Mut. L. 
Ins. Co. v. Hilton, 241 U. S. 622, 36 Sup. Ct. 680, 60 L. Ed. 1202, where 
it is said: 

“The general rule which imputes an agent’s knowledge to the princi- 
pal is well established. The underlying reason for it is that an innocent 
third party may properly presume the agent will perform his duty and 
report all facts which affect the principal’s interest. But this general rule 
does not apply when the third party knows there is no foundation for the 
ordinary presumption—when he is acquainted with circumstances plainly 
indicating that the agent will not advise his principal. The rule is intended 
. protect those who exercise good faith and not as a shield for unfair 
ealing.” 


[8] The eighth, ninth, twelfth, fourteenth, and fifteenth exceptions 
relate to the exclusion of evidence of the insured’s general reputation for 
truth and veracity. The evidence was offered to show that the insured had 
acted in good faith in giving the answers and information contained in his 
application for insurance. It cannot be disputed that certain statements 
and answers given by him in that application as to material facts were 
false, and that he must have known that they were false, and it is not 
apparent how evidence that the fact that his reputation for truth and 
veracity was good could, under those circumstances, have shown or tended 
to show that he acted in good faith, if his good faith was an issue in 
the case. But it was not; the issue was whether he had made false state- 
ments as to facts within his knowledge and material to the contract, and 
whether he made them in good or bad faith was immaterial, since in either 
instance the effect was the same. As was said in Mut. L. Ins. Co. v. Hil- 
ton-Green, supra: 


“Incorrect statements in the application are material representations; 


and, nothing else appearing, if known to be untrue by assured when made, 


invalidate the policy without further proof of actual conscious design to 
defraud.” 


See Met. Life Ins. Co. v. Jennings, 130 Md. 625, 101 Atl. 608; Mut. 
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Life Ins. Co. v. Mullan, 107 Md. 468, 69 Atl. 385; Bankers’ Life Ins. Co. 
v. Miller, 100 Md. 6, 59 Atl. 116. In our opinion, therefore, this evidence 
was properly excluded. 

[9] The remaining exception deals with the court’s action on the 
prayers which in effect directed a verdict for the defendant. For reasons 
already given, there was no error in these rulings. 

It is unfortunate that the effort of the insured to provide for his 
dependents should be frustrated, but the fault was his own. The essential 
and decisive facts are conclusively proved by uncontradicted testimony, 
and the principles of law applicable to them clear and well settled. Under 
such circumstances it becomes the duty of the court when requested to do 
so to so instruct the jury. 

Finding no error in the rulings of the lower court, the judgment 
appealed from will be affirmed. 

Judgment affirmed, with costs to the appellee. 


KNIGHTS OF MACCABEES OF THE WORLD v. COLEMAN. 
(No. 22458.) 


(Supreme Court of Mississippi, Division A. May 8, 1922.) 
91 Southern Reporter 561. 
(Syllabus by the Court.) 


INSURANCE— STATUTE HELD TO REPEAL PROVISION 
PREVENTING INSURER FROM CONTRADICTING STATE- 
MENTS IN APPLICATION, UNLESS COPY THEREOF WAS 
FURNISHED INSURED. 


Chapter 206, Laws of 1916, brought forward, revised and amended all 
statutes on the subject of the regulation and control of fraternal benefit 
societies, and by section 4 thereof necessarily repealed, so far as such 
societies are concerned, section 2675, Code of 1906 (Hemingway’s Code, 
§ 5141), which latter statute provided that all life insurance companies 
doing business in this state should deliver to the insured with the con- 
tract of insurance a copy of his application, and in default thereof such 
life insurance company should not be permitted in any court of this state 
to contradict the truth of the statements contained in such application. 


(For other cases, see Insurance, Dec. Dig. § 715.) 


2. INSURANCE— EXCLUDING EVIDENCE OF FRAUDULENT 
REPRESENTATION IN APPLICATION FOR REINSTATE- 
MENT OF INSURED HELD ERROR. 


A benefit certificate was issued in 1908 by a fraternal society to the 
deceased, the husband of plaintiff ,who sued thereon; when issued said 
section 2675, Code of 1906 (Hemingway’s Code, § 5141), was in force. 
In 1920 deceased, having forfeited his rights under said benefit certificate 
by nonpayment of dues, was reinstated, as provided by the constitution 
and laws of the society, on the payment of such delinquent dues and a 
showing of good health in his application for reinstatement. When said 
reinstatement took place said section 2675, Code of 1906 (Hemingway’s 
Code, § 5141), had been repealed so far as fraternal orders were con- 
cerned by section 4, chapter 206, Laws of 1916. The defendant society 
defended on the ground that in such application for reinstatement the 
insured falsely and fraudulently represented that he was in good health, 
when in truth and fact he was suffering with Bright’s disease and tuber- 
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culosis. The trial court ruled out such evidence on the theory that said 
statute (section 2675, Code of 1906; section 5141, Hemingway’s Code) 
governed. Held, the ruling of the trial court was erroneous; that the 
statute in force at the time of the reinstatement of the insured governed, 
and not that in force at the time the original certificate was issued. 


(For other cases, see Insurance, Dec. Dig. § 818[2].) 


Appeal from Circuit Court, Lauderdale County; J. D. Fatheree, 
Judge. 

Suit by Mrs. Mamie Coleman against the Knights of the Maccabees 
of the World to recover on a fraternal benefit policy. Judgment for 
plaintiff, and the defendant appeals. Reversed and demanded. 


Baskin & Wilbourn, of Meridian, and A. J. Calhoun, of Memphis, 
Tenn., for appellant. 
C. B. Cameron, of Meridian, for appellee. 


WIDDICOMBE vy. PENN MUT. LIFE INS. CO. (No. 17211.) 
(St. Louis Court of Appeals. Missouri. May 2, 1922.) 
241 Southwestern Reporter, 437. 


1. INSURANCE — INSURER, HAVING INFORMED INSURED 
THAT A FORFEITURE WAS UNDER A CERTAIN LOAN 
AGREEMENT, CANNOT IN ACTION ON POLICY AVAIL IT- 
SELF OF OTHER CAUSES. 


Where insurer notified insured that the attempted forfeiture was had 
under the terms and conditions of a certain loan agreement, insurer should 
not be permitted in court to uphold its act on the ground, if true, that it 
might have enforced a forfeiture under either or both of two other loan 
instruments 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


3. INSURANCE — NONPAYMENT OF INTEREST ON INDEBT- 
EDNESS TO INSURER SECURED BY POLICY HELD NOT 
TO WORK A FORFEITURE. 


Where a certificate of indebtedness made no provision for cancellation 
of the insurance policy for failure alone to pay interest, but provided that 
when due it should be added to the indebtedness evidenced by the certi- 
ficate, “provided the total indebtedness does not exceed the cash value of 
the policy,” and that if the indebtedness should exceed “the loan value of 
the policy” the company’s liability under the policy should terminate on 
the company’s compliance with the requirements of the policy, if any, re- 
specting notice, where the total indebtedness did not equal the loan value, 
nonpayment of interest did not forfeit the policy. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


4. INSURANCE — IN AN ACTION ON A POLICY FACTS HELD 
NOT TO WARRANT PENALTIES FOR VEXATIOUS RE- 
FUSAL TO PAY. 

Rev. St. 1919, § 6337, allows the recovery of damages and attorney’s 
fees for vexatious refusal of insurer to pay loss, but there must be some 
substantial evidence on which to base recovery of these penalties, and 
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their infliction does not follow from the mere fact that the company’s 
defense fails, and where the action was begun within five months after 
insured’s death, and it did not appear when the proofs of death were filed, 
damages and attorney's fees were not allowable. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Chas. B. Davis, Judge. 
“Not to be officially published.” 


Suit by Emma Widdicombe against the Penn Mutual Life Insurance 
Company, in which plaintiff died, and the cause was revived in the name 
of Arthur Widdicombe as her administrator. Judgment for the plaintiff, 
and the defendant appeals. Affirmed on condition that plaintiff file a re- 
mittitur; otherwise, to be reversed and remanded for new trial. 


, Boyle & Priest and Robert E. Moloney, all of St. Louis, for appel- 
ant, 


Perry Post Taylor, Emil Mayer, and Ben L. Shifrin, all of St. Louis, 
for respondent. 


ALLEN, P. J. This is an action on a policy of insurance issued by the 
defendant insurance company, on August 16, 1886, insuring the life of 
Josiah Widdicombe for the benefit of Emma Widdicombe, then his wife, 
in the sum of $2,000. The policy is a “twenty pay life” policy, and the 
premiums thereon were all paid. The insured died on March 20, 1918. 
Proofs of death were furnished to defendant, and in due course Emma 
Widdicombe instituted suit upon the policy. During the pendency of the 
suit Emma Widdicombe departed this life, and the cause has been revived 
in favor of the administrator of her estate. 

The petition is in the usual form, and prays judgment in the sum of 
$2,000, together with 10 per cent damages for vexatious refusal on the 
part of the defendant to pay the insurance, and a reasonable attorney’s fee. 

The answer contains first a general denial. It then sets up that on 
September 12, 1902, the insured, Josiah Widdicombe, together with Emma 
Widdicombe, the beneficiary, borrowed from the defendant $500, pledging 
the policy as security for the repayment thereof, said loan being evidenced 
by a loan agreement filed with the answer and marked defendant’s “Exhibit 
A”; that on August 19, 1907, the insured and the beneficiary borrowed 
from defendant an additional sum of $200, and as security therefor 
pledged the policy with defendant, said additional loan being evidenced by 
a loan agreement filed with the answer and marked defendant’s “Exhibit 
B”; and that on June 2, 1917, the insured and the beneficiary borrowed from 
defendant the further sum of $585 (making a total borrowed by them 
from defendant of $1,285), and as security therefor pledged the policy 
with defendant, said further loan being evidenced by a loan agreement 
filed with the answer and marked defendant’s “Exhibit C.” And it is 
averred that said “loan notes” provide that, should the same be not paid 
at maturity, the defendant is authorized, without notice, to ascertain the 
cash value of the policy pledged, and out of the same pay the loan notes. 
interest, and costs. The answer then alleges that “said policy was fore- 
closed for nonpayment of interest on said loan notes,” and that the cash 
value of the policy, “as authorized by said loan agreement,” was on De- 
cember 27, 1917, ascertained by defendant to be $44.64, which purchased 
paid-up insurance to the sum of $73; and that said policy was credited with 

3 paid-up insurance, notice of such action being immediately given to the 
insured. And it is further alleged that the defendant had theretofore ten- 
dered to plaintiff, the beneficiary, the sum of $73; and by the answer 
defendant offered to confess judgment for said sum. 

The reply admits that the cash value of the policy of insurance sued 
upon, after deducting the indebtedness of the insured to defendant, with 
interest, amounted, on December 27, 1917, to $44.65; and avers that said 
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sum was sufficient in amount to purchase extended insurance, for the full 
amount of the policy, for a period extending beyond March 28, 1918, the 
date of the death of the insured. And it is averred that under the terms of 
the alleged loan agreement marked defendant’s “Exhibit C,” referred to 
in the answer, defendant had no right, power, or authority to pay the said 
loan notes out of the cash value of the policy, or to declare a lapse of 
the policy unless and until the entire indebtedness of the insured, with 
accrued interest, should equal the cash or loan value of the policy; that 
on December 27, 1917, said indebtedness with interest did not equal or 
exceed the cash or loan value thereof, but such cash or loan value then 
exceeded the indebtedness and accrued interest in said sum of $44.65; and 
that any actions taken by defendant to cause said policy to lapse and to 
credit the same with paid-up insurance was void and of no effect and was 
peo ay notice to plaintiff, the beneficiary, who had a vested interest in the 
policy. 

The cause was tried upon an agreed statement of facts and certain 
exhibits. In the agreed statement of facts it is stipulated that on Sep- 
tember 12, 1902, the insured borrowed from the defendant the sum of $500, 
for which he executed an instrument (defendant’s Exhibit A) which is in 
evidence and referred to as a note or loan agreement; that said indebted- 
ness was not paid, but that the interest thereon was paid to August 15, 
1917; that on August 19, 1907, insured borrowed the further sum of $200 
from defendant, executing a like instrument (defendant’s Exhibit B) ; 
that said indebtedness was not paid, but that interest was paid thereon until 
August 15, 1917; that on June 2, 1917, insured borrowed from defendant 
the sum of $585, executing an instrument (defendant’s Exhibit C) which 
is entitled, “certificate of indebtedness.” It is further stipulated that on 
December 27, 1917, the net cash value, as well as the loan value of the 
policy, after deducting the total of said three loans with interest, amounted 
to $44.65, and that on said day defendant notified the insured that it had 
canceled the policy and credited him with paid-up participating insurance to 
the amount of $73, payable on his death; that no notice of such cancella- 
tion or of any intention to cancel the policy was sent to plaintiff, the 
beneficiary. 

The notice sent to the insured by the defendant, on December 27, 1917, 
is in evidence as defendant’s Exhibit 5. It is, in form, a letter to the 
insured notifying him that, “in accordance with the conditions of the 
certificate of indebtedness and the assignment as collateral security there- 
for” of the policy in suit, the defendant had canceled the policy and 
credited it with paid-up participating insurance in the sum of $73. 

The trial, before the court without a jury, a jury having been waived, 
resulted in a judgment for plaintiff for the face of the policy, $2,000, less 
$1,325.89, the amount of said three loans with interest thereon, being 
$674.11, with interest thereon amounting to $59.98, together with 10 per 
cent penalty for vexatious refusal to pay, amounting to $67.41, and an 
attorney’s fee of $100; the judgment totaling $901.50. From this judgment 
the defendant prosecutes the appeal before us. 

It is contended by defendant, appellant here, that the trial court erred 
in rendering this judgment; that under the law applicable to the admitted 
facts defendant was entitled to declare a forfeiture of the policy and to 
apply said net cash value to the purchase of paid-up insurance, as it did; 
and that consequently there could be no recovery beyond the amount ten- 
dered by defendant. 

It is conceded that, inasmuch as all premiums on the policy had been 
paid, the nonforfeiture provisions of our insurance laws have no applica- 
tion. Indeed, there is here no question of forfeiture for failure to pay 
premiums. The defense interposed depends alone upon the validity of the 
action of the company by which it was sought to cancel the policy and 
credit the insured with paid-up insurance in the sum of $73. 

[1-3] The answer pleads that the policy was foreclosed for nonpay- 
ment of interest on the “loan notes.” The notice to the insured informed 
the latter that such foreclosure had been had in accordance with the con- 
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ditions of the “certificate of indebtedness.” Of the three loan instruments 
signed by the insured, but one is entitled “certificate of indebtedness,” 
namely defendant’s Exhibit C, of date June 2, 1917. We think that- we 
need not discuss the question as to the right of the defendant to enforce 
a forfeiture under the other two loan agreements, defendant’s Exhibits A 
and B. Since it appears that the defendant notified the insured that the 
attempted forfeiture was had under the terms and conditions of the certifi- 
cate of indebtedness, we think that the defendant should not now be per- 
mitted to uphold its act upon the ground, if true, that it might lawfully 
have enforced a forfeiture under and by virtue of the terms of either or 
both of the other two loan instruments. It is argued that the last loan 
paper, namely, the certificate of indebtedness, superseded the other two 
loan agreements, and thereupon constituted the only loan agreement be- 
tween the parties; but this we need not decide. Forfeitures are not 
favored in law, and the courts will construe with great strictness the pro- 
ceedings taken by one party to a contact with a view of forfeiting the right 
of the other party thereto under the same. This certificate of indebtedness 
makes no provisions for a cancellation of the policy for failure alone to pay 
interest on the indebtedness, but provides that interest not paid when due 
shall be added to the indebtedness evidenced by the certificate, “provided 
the total indebtedness does not then exceed the cash value of the policy”; 
and further provides that if at any time the entire indebtedness evidenced 
by the certificate, together with any other indebtedness to the company on 
the policy, shall equal or exceed the loan value thereof, “the company’s 
liability under said policy shall terminate upon compliance by the company 
with the requirements of the policy, if any, respecting notice.” In other 
words, it appears that the only provision made in the certificate of indebted- 
ness for a foreclosure or cancellation of the policy is that the company 
may take such action provided the amount of the indebtedness and interest 
thereon equals or exceeds the loan value of the policy. It is conceded that 
the total indebtedness for which the policy was assigned as security did not 
equal the loan value or cash value of the policy; and consequently, if de- 
fendant must look to the terms of the certificate of indebtedness in order 
to sustain its action in attempting to forfeit the policy, then the defense 
must fail. For the reasons indicated above, we are of the opinion that 
the trial court properly held that there had been no valid forfeiture of 
the policy, and that plaintiff was entitled to recover the face value thereof 
less the amount of indebtedness thereon with accumulated interest. 

[4] Complaint is made of the action of the trial court in assessing 
damages, and allowing an attorney’s fee to plaintiff, as for vexatious refu- 
sal on the part of the defendant to pay the loss. The agreed statement 
of facts shows nothing as to demand upon defendant prior to the institu- 
tion of the suit, beyond the recital that within six months after the death 
of the insured plaintiff furnished defendant with proofs of death. The 
insured died on March 20, 1918, and this action was instituted on August 
19, 1918, less than five months after the death of the insured. Just when 
the proofs of death were filed does not appear, and plaintiff sued for the 
full amount of the policy, to wit, $2,000. Upon the facts disclosed, noth- 
ing appears, we think, upon which may be predicated a recovery of dam- 
ages and an attorney’s fee as for vexatious refusal to pay. The statute, 
section 6337, Rev. Stat. 1919, allows the assessment of such penalties when 
the company “has vexatiously refused to pay” the loss. There must be 
some substantial evidence upon which to base a recovery of these penalties, 
for their infliction does not follow from the mere fact that the company’s 
defense fails. In this case it does not appear that the defendant refused, 
after any demand made upon it, to pay the amount due upon the policy 
prior to the institution of the suit; and, as said, the demand made by the 

tition, which, so far as appears, was the only demand made, was for 
000. And there is no showing that the defense interposed was not made 
in good faith, but for the mere purpose of harassing and vexing the plain- 
tiff. We are of the opinion that there is here no evidence upon which the 
court, sitting as a jury, could rightfully assess the penalties of the statute, 





Life.] Kelly v. Nat. Council, Kts. & Ladies of Security. 175 


and that consequently the court erred in so doing. See Berryman v. Mary- 
land Motor Car Ins. Co., 199 Mo. App. 503, 204 S. W. 738; Patterson v. 
American Insurance Co., 174 Mo. App. 37, loc. cit. 44, 160 S. W. 59; 
Non-Royalty Shoe Co. v. Insurance Co., 277 Mo. 399, 210 S. W. 37; Miller 
v. Firemen’s Insurance Co., 206 Mo. App. 475, 229 S. W. 261; and further 
authorities cited. 

If plaintiff will remit the amount of said damages and attorney’s fees, 
to wit, $167.41, the judgment will be reversed, and the cause remanded, 
with directions to enter judgment in favor of plaintiff and against defend- 
ant for the sum of $734.09; otherwise, the judgment will be reversed, and 
the cause remanded for a new trial. It is so ordered. 

Becker and Daues, JJ., concur. 


KELLY v. NATIONAL COUNCIL, KNIGHTS AND LADIES OF 
SECURITY. (No. 14230.) 


(Kansas City Court of Appeals. Missouri. Feb. 20, 1922. Rehearing De- 
nied April 3, 1922. Certiorari to Supreme Court Denied May 23, 1922.) 


241 Southwestern Reporter 74. 


INSURANCE—CUSTOM OF LOCAL FINANCIER OF BENEFIT 
ASSOCIATION TO RECEIVE PAYMENTS QUARTERLY 
HELD WAIVER OF FORFEITURE FOR FAILURE TO PAY 
MONTHLY 


Proof that the local financiers of a beneficiary association, who were 
the agents of the national council to collect assessments, permitted the 
quarterly payment of assessments, which the by-laws required to be paid 
monthly, by almost one-third of the certifiqate holders of the association, 
such payments being made in the middle month of the quarter, shows a 
waiver by the association of the provision of the by-law that failure to 
pay the monthly assessment before the end of any month would forfeit 
the policy, since the national council must have had knowledge of the 
custom from its own records, and it cannot, after permitting payments to 
be made in that manner for years, claim that thereby it only permitted 
reinstatement in the manner provided by the by-laws if the insured was 
in good health, the result of which would be to keep the insurance in 
force only until the time it was needed. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, 
Judge. 
“Not to be officially published.” 


Action by William G. Kelly against the National Council, Knights and 
Ladies of Security a corporation, to recover on a policy of life insurance. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Haff, Meservey, German & Michaels, of Kansas City, for appellant. 
Grant I. Rosenzweig, Sam’! M. Hutchison, and Charles E. McCoy, all 
of Kansas City, for respondent. 
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LE GRAND vy. SECURITY BENEFIT ASS’N. (No. 3076.) 
(Springfield Court of Appeals. Missouri. May 8, 1922.) 
240 Southwestern Reporter 852. 


2. INSURANCE— FOREIGN FRATERNAL BENEFIT CERTIFI- 
CATE CANNOT LIMIT TIME WITHIN WHICH TO SUE. 
Fraternal Beneficiary Association Aqt of 1911, § 9, now Rev. St. 

1919, § 6:05, providing that the certificate, constitution, and laws, etc., shall 

constitute the agreement, does not exempt such associations from the 

provision of Rev. St. 1919, § 2166, that any agreement limiting the time in 
which suit may be instituted shall be null and void, so as to render valid 

a provision in such certificate issued by a foreign association requiring 

suit to be instituted within one year, when the laws of the state in which 

the association was incorporated, limited the time to five years, in view 
of Rev St. 1919, § 10273, which prohibits any by-laws from running 
counter to the laws of the state, so that foreign associations would have 

a privilege not conferred on those organized within the state if they were 

permitted to rely upon a by-law limiting the time for suit. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


3. INSURANCE—FALSE STATEMENT IN APPLICATION AS TO 
CONSULTATION QF PHYSICIAN DEFEATS RECOVERY. 
A false statement in an application for fraternal benefit insurance 
that insured had not within the stated period consulted a physician or sur- 
geon defeats recovery on the certificate issued on the application. 
(For other cases, see Insurance Dec. Dig. § 723[6].) 


4. INSURANCE— CONSULTING OSTEOPATH IS NOT CON- 
SULTING “PHYSICIAN” OR “SURGEON” WITHIN LIFE IN- 
SURANCE APPLICATION. 

In view of Rev. St. 1919, § 9202, providing that osteopathy is not the 
practice of medicine and surgery within the meaning of chapter 65, art. 1, 
an osteopath is not a physician or surgeon, so that a statement in an ap- 
plication for fraternal benefit insurance that applicant had not consulted 
a physician or surgeon within one year was not false because during that 
period he had consulted an osteopath. 

(For other cases, see Insurance Dec. Dig. § 723[6].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Physicians; Surgeons.) 


Appeal from Circuit Court, Jasper County; J. D. Perkins, Judge. — 

Action by J. A .Le Grand, as administrator, against the Security 
Benefit Association. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Frank Gass, of Carterville, and S. W. Bates, of Webb City, for ap- 
pellant. : 

Morrson Pritchett, of Greenville, and W. R. Robertson, of Joplin, for 
respondent. 
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SAAD v. NEW YORK LIFE INS, CO. 


(New York Supreme Court, Appellate Division, First Department. 
June 2, 1922.) 


194 New York Supplement 445. 


3. INSURANCE— EVIDENCE OF ABSENCE OF PHYSICIAN’S 
CONSULTATIONS HELD NOT SUFFICIENT TO GO TO 
JURY. 


In an aoiten on a life insuance policy, in the application for which 
deceased stated he had not consulted any physician within five years, his 
physicianH’s staement in the proofs of death that he had not advised or 
treated deceased for anything important within such period did not tend 
to impeach his testimony for defendant as to frequent consultations with 
deceased during such time, so that there was no issue to submit to the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Supreme Court, New York County. 

Action by Maryana Saad against the New York Life Insurance 
Company. From a judgment on a verdict for plaintiff, and from an 
order denying a motion for a new trial, defendant appeals. Reversed, 
and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Greenbaum, JJ. 


James H. McIntosh, of New York City (Louis H. Cooke, of New 
York City, of counsel), for appellant. 

Ferris & Ansbacher, of New York City (Jacob Ansbacher, of New 
York City, of counsel), for respondent. 


SmiTH, J. The action is upon a life insurance policy. In making the 
application for the life insurance the assured stated and warranted that 
within five years he had not consulted any physician or been treated by any 
physician. Upon the trial the defendant swore a physician by the name of 
Dr. Ryan to prove a large number of consultations within the five years 
prior to the issuance of the policy and the making of the application there- 
for. To this evidence the only answer which the plaintiff offered was the 
statement of this same physician upon the proofs of death. Upon those 
proofs the question was asked of the physician for what diseases he 
treated or advised the deceased prior to his last illness, and also he was 
asked to give date, duration, and result of each call. To that was 
answered : 


“Phimosis operation ten years ago. Nothing else of any importance.” 


The physician was then asked what he meant by that declaration, and 
was not permitted to answer by reason of the exclusion of section 834 of 
the Code of Civil Procedure. .The assured died from goiter about a month 
and a half after the taking out of the policy. There is some evidence, 
however, to the effect that he was not treated for goiter until after the 
application for the insurance. The case was submitted to the jury solely 
upon the testimony of this physician that the deceased had consulted him 
a large number of times within five years prior to the making of his appli- 
cation, and upon what is claimed to be the contradictory statement, offered 
for the purpose of impeaching the witness, that within that five years he 
had treated him for nothing of importance except phimosis, for which an 
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operation was performed ten years before. The jury found a verdict for 
the plaintiff for the full amount of the policy, thus holding that the testi- 
mony of this disinterested witness had been impeached, and that the 
defendant had failed to prove by a preponderance of evidence that the 
representations made in the application were false. 

{1, 2] As this action is brought by the beneficiary under the policy, 
who is not the executor or administrator of the deceased, there is no one 
in court who can waive the restriction placed upon the giving of testimony 
bv a physician under section 834 of the Code. While it probably was not 
competent, even in explanation of that statement, to divulge any confi- 
dential information that the physician derived from the deceased while 
treating him, nevertheless the physician should have been allowed upon the 
examination to make any explanation of his answer to that question which 
might not reveal such confidential information. 

[3] But, with or without explanation, I think the trial judge errone- 
ously allowed the jury to say that this statement in the proofs of death 
tended to impeach the testimony of the physician. The information which 
the defendant sought from the signed application was whether any physi- 
cian had been consulted. The answer to this question was that none 
had been consulted. Whether or not the consultation was in reference 
to a material matter was for the defendant to judge, and not for the 
insured or his physician to pass upon. The statement in the proofs of death 
that the physician had not treated the assured for any disease of any 
importance was not, therefore, a contradiction of his positive testimony 
as to the numerous treatments given to the deceased within five years and 
in fact shortly prior to the application for the insurance. This evidence 
was given by a disinterested witness. It is not met in any way except by 
an attempted impeachment of his testimony by a declaration in the proofs 
of death, which, in our judgment, does not go to the extent of impeach- 
ing his testimony. 

The judgment and order must therefore be reversed, with costs, and 
the complaint dismissed, with costs. All concur. 


ECKER v. MYER. 


(City Court of New York. March, 1922.) 
194 New York Supplement, 320. 


1. INSURANCE—WIFE DID NOT HAVE VESTED. INTEREST IN 
POLICY ON HUSBAND’S LIFE, WITH RIGHT IN HIM TO 
CHANGE BENEFICIARY AND RECEIVE CASH SURREN- 
DER VALUE. 

In view of Laws 1840, c. 80, now Domestic Relations Law, § 52, a 
wife did not have a vested interest in policy on husband’s life, giving hus- 
band the right to change the beneficiary and to receive the cash surrender 
value of the policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Action b ff Stephen G. Ecker against Abraham A. Myer, Judgment 


was rendered for the plaintiff. On defendant's motion for a manda- 
tory order directing the Equitable Life Assurance Society of the United 
States to pay to the receiver of the defendant in proceedings supple- 
mentary to execution the cash surrender value of a policy issued on 
the defendant’s life. Motion denied. 


See, also, 193 N. Y. Supp. ——. 
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Eugene I. Yuells, of New York City, for plaintiff. - 
Alexander & Green, of New York City (Peter C. Mann, of New 
York City, of counsel), for Equitable Life Assur. Soc. of United States. 


La Ferra, J. This motion is made by the creditor for a mandatory 
order directing the Equitable Life Assurance Society of the United States, 
a third party, to pay to the receiver of the debtor, in proceedings supple- 
mentary to execution, the cash surrender value of a policy issued by it on 
the life of the debtor, pursuant to the provisions of section 793 of the 
Civil Practice Act. The policy is payable upon the death of the insured 
to his wife, with the right upon the part of the insured to change the 
beneficiary. After three years’ premiums have been paid, or, after said 
period, upon any default in the payment of any premium or installment 
thereof, and within three months after such default, he may elect, subject 
to the provisions of the policy: (a) To receive the cash surrender value; 
(b) to purchase nonparticipating paid-up life insurance; (c) to continue 
the insurance as paid-up extended term insurance; or (d) to obtain a loan. 

The creditor contends the receiver is now entitled to make an election 
in behalf of the debtor and to receive the cash surrender value irrespec- 
tive of the other powers of election in the debtor. The society interposes 
and asserts the debtor’s wife has a vested interest in the policy; that it is 
necessary for its protection that she join with her husband in a written 
request for payment of the cash surrender value to the receiver. The 
policy is now in the possession of the receiver, and both the debtor and 
his wife refuse to make the request. No question is presented as to inter- 
vening rights of other third parties, as to the amount of the cash surren- 
der value, or the financial ability of the society to pay the amount now 
due. The sole question is as to the vested interest, if any, of the debtor’s 
wife. All premiums have been paid and the policy has not lapsed. The 
delivery and acceptance of a policy by the insured created a contract, and 
is to be interpreted by the general rules of law applicable to like contracts, 
except as modified by statutory requirements. 

[1] The contention of the society is erroneous, and seems to have 
arisen from reliance upon quotations from decisions involving rights in 
policies wherein the wife was the insured and the husband the life insured, 
as distinguished from policies wherein the husband is both the insured and 
the life insured. In the former the wife has a vested interest, while in the 
latter she usually has a beneficial interest, contingent upon the prior death 
of her husband. The subject is clarified by considering the purpose and 
object of the act of 1840 (chapter 80), the acts amendatory, and the present 
codification thereof, now section 52 of the Domestic Relations Law (Consol. 
Laws, c. 14). They were passed to assure to his wife an insurable interest 
in the life of her husband, free from the claims of his creditors, except 
when excessive premiums were paid by him in fraud thereof. Eadie v. 
Slimmon, 26 N. Y. 9, 17, 18, 82 Am. Dec. 395. See, also, Ruppert v. 
Union Mutual Insurance Co., 30 N. Y. Super. Ct. 155. 

When the power to change the beneficiary is irrevocable, the reserved 
rights of the insured, as well as the beneficiary, are likewise interpreted 
by the rules of law applicable to contracts. To recover upon a policy of 
insurance at common law it was necessary to allege and prove an insurable 
interest in the person or object insured. This led “to the interest or no 
interest” contract in marine insurance, and the passage of the Act of 19 
George II, c. 37, reciting the mischiefs which had arisen and prohibiting 
them thereafter as wagering contracts. Subsequently came the enactment 
of the Statute of 14 George III, c. 48, which prohibited insurance upon 
lives where the person insuring had no interest in the life insured. Ruse 
v. Mutual Benefit Life Insurance Co., 23 N. Y. 516, 525-527. 

In Travelers’ Insurance Co. v. Healey, 25 App. Div. 53, 49 N. Y. 
Supp. 29; affirmed, 164 N. Y. 607, 58 N. E. 1093, the husband was the 
insured as well as the life insured. The policy was payable at the death of 
the insured to his wife, or in case she is then dead to their children, and 
if neither wife nor children survive the insured, then to the insured’s execu- 


























































































































































































ih a eS SE AD Sa ta 















PAPA 0a IR PR Es SE 


2 
i 


180 Insurance Law Journal, Vol. 60. [Aug., 1922 


tors, administrators or assigns. It further provided for a conversion into 
cash after a certain fixed period at the option of the holder. An assignment 
by the husband of his interest, although not in writing, nor made with the 
consent of his wife and children, was held to be valid. I quote from the 
opinion of Landon, J. (25 App. Div. 59-61, 49 N. Y. Supp. 30, 31): 


“To the extent that this policy was for the benefit and use of the 
wife, the written consent of the husband was necessary to her assignment 
of it, but to the extent that it was for the benefit and use of the husband 
it was not. Her written consent or assignment was not necessary; nor need 
the husband’s assignment be in writing, since at common law he could 
insure his own life for his own use, and of course dispose of his interest 
in the policy to his own advantage without asking leave of his wife or 
children. Valton v. National Fund Life Co., 20 N. Y. 32. In Whitehead 
v. N. Y. Life Ins. Co., 102 N. Y. 152, it is held that the interest of the 
wife and children in the policy becomes vested at the moment of its execu- 
tion; but that is said with reference to a policy taken out by the wife upon 
the life of her husband for her benefit, or, in case of her death before his, 
of their children, with no privilege in it for the husband to take the benefit 
to himself. This fact is emphasized in the opinion. The contract is said 
a be about the husband, not with him. See Walsh v. Mutual Life Ins. 

133 N. Y. 408. Cases arising after the death of the husband upon 
sates insuring his life for the benefit of his wife or children, with no 
optional cash converting provision in his favor in his lifetime, or, if so, 
with the option unexercised, are foreign to the case presented by this policy.” 


In Danhauser v. Wallenstein, 169 N. Y. 199, 209, 62 N. E. 160, 162, 
the principle was reaffirmed by Werner, J., in the following language: 

“Nor does the fact that the paid-up policy was issued at the instance 
of the wife and was payable to her or her legal representatives change the 
contract. If the original policy was not a ‘wife’s’ policy, the defendant’s 
only title to or right therein was derived through the assignment of her 
husband to her. By virtue of that assignment she became the owner there- 
of * * and hence she was the only person to whom the paid-up 
in could have been issued.” 

To the same effect are Caplin v. Penn. Mutual Life Ins. Co., 182 App. 
Div. 269, 273, 274, 169 N. Y. Supp. 756, affirmed 229 N. Y. 545, Bradshaw, 
v. Mutual Life Ins. Co. of New York, 187 N. Y. 347, 354, 355, 80 N. E. 
203, 10 Ann. Cas. 266; 205 N. Y. 467, 470, 472, 98 N. E. 851. See, also, 
Caplin v..Penn. Mutual Life Ins. Co, 100 Misc. Rep. 374, 166 N. Y. Supp. 

oe reversed above; Hilton v. New York Life Ins. Co., 113 Misc. Rep. 74, 

184 N. Y. Supp. 2; McDonough v. Aétna Life Ins. Co., 38 Misc. Rep. 625, 
78 N. Y. Supp. 217; Eisenbach v. Mutual Life Ins. Co., 162 App. Div. 595, 
147 N. Y. Supp. 961; Frank v. Mutual Life Ins. Co. of New York, 102 
N. Y. 266, 6 N. E. 667, 55 Am. Rep. 807; Garner v. Germania Life Ins. 
Co., 110 N. Y. 266, 18 N. E. 130, 1 L. R. A. 256. 

[2] The cash surrender value of the policy is property which belonged 

to the debtor, title to which is now vested in the receiver. Reynolds v. 
attna Life Ins. Co., 160 N. Y. 635, 647, 648, 55 N. E. 305; Cohen v. 
Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143. The creditor asks for 
a mandatory instead of a permissive order directing payment to the 
receiver. Civil Practice Act, § 793. That section revises section 2447 
of the Code of Civil Procedure, but the only change is in punctuation. 
The interpretation thereof expressed in Grand Lodge Knights of Pythias 
v. Manhattan Sav. Inst.. 12 Misc. Rep. 626, 628, 34 N. Y. Supp. 253, 254, 
seems to be controlling. There title to the fund in the possession of the 
bank had passed to the plaintiff and notice given to the bank before pay- 
ment under a third party order. An action followed and plaintiff was 
awarded judgment overruling the defendant’s demurrer. Indirectly, the 
distinction was an issue, and the court said: 

“Section 2447, which authorizes a ‘direction’ to pay, applies only to 
moneys in the hands of the judgment debtor. The provision therein direct- 
ing delivery over by a third person applies to articles of personal property 
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other than money, capable of delivery, and to which the title of the debtor 
is undisputed.” 

However, see Lynch v. Johnson, 48 N. Y. 27, 33; West Side Bank v. 
Pugsley, 47 N. Y. 368, 374; 23 C. J. 869, § 1021. In Kantor Brothers v. 
Wile, 93 Misc. Rep. 438, 441, 158 N. Y. Supp. 115, a permissive order was 
under review. 

Upon the undisputed facts the receiver would be entitled to judgment 
in an action by him against the society. Rule 109 of the Rules of Civil 
Practice. The directory order is a drastic remedy, and third parties must 
be fully protected when a substantial dispute exists, or they are unable 
to meet their obligations to the debtor. Submit order on notice. 

Ordered accordingly. 


BUSH er at. v. MISSOURI STATE LIFE INS. CO. er at 
(No. 10704.) 


(Supreme Court of Oklahoma. May 23, 1922.) 
207 Pacific Reporter; 317. 
(Syllabus by the Court.) 


4, INSURANCE — IN ACTION ON LIFE INSURANCE POLICY 
PETITION HELD TO STATE CAUSE OF ACTION. 


Record examined, and held, that the petition of the plaintiffs states a 
cause of action and that the trial court committed reversible error in sus- 
taining the general demurrer of the defendant to the plaintiff’s petition. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from District Court, Oklahoma County; George W. Clark, 
Judge. 

Action by Victoria Bush and another against the Missouri State Life 
Insurance Company and another to recover upon a life insurance policy. 
Judgment entered sustaining demurrer to plaintiffs’ petition, and they 
appeal. Reversed and remanded, with directions. 


W. A. Smith, of Oklahoma City, for plaintiffs in error. 

Keaton, Wells & Johnston, of Oklahoma City, and Jourdan, Rassieur 
: — of St. Louis, Mo., for defendant in error Missouri State Life 
ns. Co. 

Embry, Johnson & Kidd, of Oklahoma City, for defendant in error 
Etna Bldg. Ass’n. 


HUTCHERSON v. SOVEREIGN CAMP, W. O. W. (No. 8186.) 


(Court of Civil Appeals of Texas. Galveston. April 26, 1922. Rehear- 
Denied May 18, 1922.) 


241 Southwestern Reporter, 516. 


INSURANCE — WIFE SHOOTING HUSBAND IN NECESSARY 
SELF-DEFENSE CANNOT RECOVER AS HIS BENEFICIARY 
ON GROUND OF ACCIDENT. 


A wife who, in necessary self-defense, killed her husband could not 
12-———Vol. LX. 
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recover as his beneficiary under a benefit certficate, which provided that 
it should be void if insured died at the hands of his beneficiary, “except 
by accident.” 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from District Court, Anderson County; W. R. Bishop, Judge. 

Action by Gladys Hutcherson, for herself and as guardian of her 
minor children, against the Sovereign Camp of the Woodmen of the 
World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Seagler & Pickett, of Palestine, for appellant. 
Campbell, Greenwood & Barton, of Palestine, for appellee. 


Graves, J. This suit was brought by Mrs. Gladys Hutcherson for 
herself and as guardian of her two minor children against the Sovereign 
Camp of the Woodmen of the World, an incorporated fraternal beneficiary 
association, to recover upon a benefit certificate issued by it to her husband 
and the father of the minors, Willie J. Hutcherson. 

The cause was tried before the court below upon an agreed statement 
of facts, the pertinent portions of which are as follows: 

“The application for the insurance, among other things, provided that 
‘all of the provisions of the constitution and laws of the Society, now in 
force or that may hereafter be adopted, shall constitute the basis for, and 
form a part of, any beneficiary certificate that should be executed by de- 
fendant to the insured’; that in consideration of the application and 
agreements therein contained, the defendant issued to Willie J. Hutcherson 
its beneficiary certificate No. 397,477 in the sum of fifteen hundred dollars 
if his death should occur during the second year of the life of said certifi- 
cate; that the insured became a member in good standing of defendant’s 
subsidiary camp at Palestine, Tex., as alleged, and that its beneficiary cer- 
tificate, as aforesaid, was duly delivered to the insured and accepted by 
him, and that all dues and assessments required by the order had been paid 
by the insured; that the said Willie J. Hutcherson was in good standing in 
said order at the time of his death, and that he died during the second year 
of his membership. 

“That the constitution and by-laws of defendant provide, and the 
certificate sued on herein contains, the following stipulation, to wit: ‘If 
the member holding this certificate * * * should die * * * by the 
hands of the beneficiary or beneficiaries named herein, except by accident 
* * * this certificate shall be null and void and of no effect, and all 
moneys which shall have been paid, and all rights and benefits which have 
accrued on account of this certificate shall be absolutely forfeited without 
notice or service.’ 


“The constitution and by-laws of defendant, among other things, con- 
tain the following provisions: 


“ * * There shall be paid a um not to exceed three thousand dol- 
lars ($3,000.00), to the person or persons named in his certificate as bene- 
ficiary or beneficiaries, which beneficiary or beneficiaries shall be his wife, 
children, adopted children, parents, brothers and sisters, or other blood 
relations, or to persons dependent upon the member.’ 

“In the event of the death of all the beneficiaries designated before 
the death of the member, if no new designation has been made, the bene- 
fits shall be paid to the surviving widow and surviving children of the 
member, share and share alike, provided such widow shall not be entitled 
to any benefits if she shall have been divorced; provided, further, that if 
there be no surviving widow, the surviving children, if any, shall be 
entitled to all of such benefits. * * *’ 

“Tf there be no person surviving the member who is a legal bene- 
ficiary as defined in this section, or if no claim for the benefits is made by 
nay person or persons, within two years from the death of the member, 
then said benefits shall revert to the beneficiary fund of this society.’ 
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“In the event that the benefits are made payable to the wife of the 
member and they be divorced from each other, and no new designation of 
beneficiary has been made, the benefits shall be payable as though the 
designated beneficiary had predeceased the member and no new beneticiary 
had been designated, as provided in this section.’ 

“That the insured, Willie J. Hutcherson, died on or about the 27th 
day of May, 1919; that he was killed by the plaintiff, Mrs. Gladys Hutch- 
erson, the beneficiary named in said policy, under the following circum- 
stances: On the morning of the day of the killing, plaintiff and insured 
had quarreled; that at noon of the same day they again had a family quar- 
rel; that just after noon, while the plaintiff was sitting on the edge of a 
bed in one of the rooms of their home, she saw the insured coming up on 
the back porch, in anger, cursing and swearing, with an ax in his hand, 
holding the same by the handle at the place where the handle joins the ax; 
that after the insured got upon the porch he passed out of sight of plain- 
tiff and next appeared in her view in the hall, just in front of the door 
leading into the room where plaintiff was sitting; that after insured got 
upon the back porch and during the time he was coming from there to the 
door leading into the room where plaintiff was, plaintiff reached under the 
pillow and got a pistol; that just as the insured appeared in front of 
said door and in view of plaintiff, still holding the ax in the same position 
in his hands, the plaintiff shot him with said pistol, and he fell to the 
floor of the hall and died immediately from the effect of said wound; that 
at that time the plaintiff believed that the insured intended to make an 
attack upon her, which, viewed from her standpoint, caused the plaintiff 
to have a reasonable expectation or fear of death or serious bodily injury, 
and, acting under such reasonable expectation or fear, the plaintiff shot 
the insured and thereby killed him; that the said Willie J. Hutcherson 
died intestate, and left surviving him his said wife, plaintiff herein, and 
only two children, namely, Sybyl and Mabel Hutcherson, both minors.” 


After entering judgment for the defendant, the trial court duly filed 
these conclusions of fact and law: 


“First, The court finds the facts to be as shown in the agreed state- 
ment of facts. 

“Second, That the holder of the certificate, Willie Hutcherson, died 
by the hands of the beneficiary, Gladys Hutcherson, acting in her own 
necessary self-defense, and not by accident, to which plaintiff excepts. 


“ConcLusIons oF Law. 

“The insured having died by the hands of the beneficiary acting in her 
own self-defense, and not by accident under the constitution and by-laws of 
the defendant and the certificate sued on, the certificate is null and void and 
of no effect and the plaintiffs are not entitled to recover herein, to which 
plaintiff excepts.” 


Whatever may have been the trial court’s actual view as to whose 
standpoint the question of whether or not the death occurred “by acci- 
dent” within the meaning of the policy should be considered from, that is, 
the husband’s or the wife’s, we think both the findings and the facts on 
which they rest are susceptible of the construction that there was no acci- 
dent as to the husband; and in our view that is the angle from whence 
the matter should be determined. By his own conduct the husband volun- 
tarily brought about a situation that forced his wife in actual, or, as the 
court puts it, “necessary” self-defense to kill him; that such is put beyond 
the pale of speculation or uncertainty, since as matters appeared to her in 
the circumstances given she undoubtedly had the right to act upon the 
reasonable apprehension of death or serious bodily injury at his hands, and 
the court’s finding that such action was necessary to her defense is unat- 
tacked: the contract of insurance with the association was his own, he was 
the maker, and his beneficiaries had no interest of any sort unless and until 
the obligation of the insurer to him had become matured by his death; that 
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obligation, by the express and plain terms of the policy, was a conditional 
one, contingent upon his not dying by the hands of his beneficiary “except 
by accident”; if, therefore, there was no accident, in so far as he was con- 
cerned, the obligation never matured, and he left nothing to raise any 
issues on between the association and his beneficiaries. Surely the parties 
to such a contract could not have intended that the:insured might be left 
free, through his own fault. to so bring on a difficulty with as to force 
one of his. designated beneficiaries in necessary self-defense to kill him, 
and yet be considered as having carried out the agreement on his part so 
that the benefits would vest as stipulated. 

Apparently, the appellants themselves recognize the force of this con- 
sideration, because they seek to bring their situation within that line ot 
authorities holding more or less generally and under varying states of fact 
that death may be regarded as the result of an accident or of accidental 
means where one person aggressively assaults another and is killed by that 
other while in self-defense repelling it, provided the circumstances show 
that the one so making the assault did not voluntarily assume the risk of 
or have reasonable ground to anticipate death to himself as a probable 
result of his attack, citing among others in support of their argument the 
Missouri case of Lovelace v. T. P. A., 126 Mo. 104, 28 S. W. 877, 30 
L. R. A. 209, 47 Am. St. Rep. 638, and U. C. & S. Co. v. Harroll, 98 
Tenn. 591, 40 S. W. 1080, 60 Am. St. Rep. 873, by the Supreme Court of 
Tennessee. This class of cases was referred to by this court in Georgia 
Casualty Co. v. Shaw (Tex. Civ. App.) 197 S. W. 316, but the facts there 
did not put that cause within it, the evidence being merely held sufficient to 
sustain a finding that the insured, Shaw, was not the aggressor. 

Neither, as is implied from our preceding conclusion, do we think 
the unquestioned findings and agreed facts here bring this case under the 
operation of the rule applied in those appellants appeal to, but rather class 
it outside, in that it cannot be said that these circumstances show that 
Willie Hutcherson did not voluntarily assume the risk of or had no reason- 
able cause to anticipate his own death as a probable result of what he did; 
he was admittedly the aggressor, and at the very moment he was shot had, 
in anger, cursing and swearing, and holding an ax in his hand, gone through 
both a porch and a hall to the inside of the house, where his wife was, 
and so had advanced to the open door of her room. If this action on his 
part necessarily required the wife in self-defense to kill him, how can it 
still be said, especially in view of the protracted character of the quarrel, 
and the naturally consequent anger of both parties, that he had no reason- 
able ground to expect her to appeal to the first law of nature, the right 
of self-preservation? 

Under the conclusion indicated, no question of forfeiture arises, but 
merely one of enforcement of a contract as made by the parties to it 
(Greer v. Supreme Tribe of Ben Hur, 195 Mo. App. 336, 190 S. W. 72; 
Griffith v. Mutual Protective League, 200 Mo. App. 87, 205 S. W. 291); 
neither is the consideration applicable that it is the general underlying 
purpose of such provisions in life insurance policies to prevent the benefi- 
ciary from anticipating the contract by taking the life of the insured; nor 
still could the situation resulting be treated as analogous to instances of 
a failure of a designated beneficiary. 

In our opinion the assignments of error should be overruled, and the 
judgment affirmed. That order has been entered. 


Affirmed. “1% 
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SOVEREIGN CAMP, W. O. W., v. DOWNER. (No. 745.) 
(Court of Civil Appeals of Texas. Beaumont. April 8, 1922.) 
241 Southwestern Reporter, 228. 


1. INSURANCE—BENEFICIAL ASSOCIATIONS NOT SUBJECT 
TO PENALTY FOR DELAY IN PAYMENT. 


Rev. St. 1911, art. 4746, as to penalty and attorney’s fees for failure 
to pay a loss promptly, does not apply to a fraternal benefit society in 
view of Laws 1913, c. 113, § 4 (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4830). 


(For other cases, see Insurance, Dec. Dig. § 800.) 


2, INSURANCE — PARTY SUING TO COLLECT STATUTORY 
PENALTY MUST ALLEGE AND PROVE DEFENDANT WAS 
SUBJECT TO THE STATUTE. 


An action by a beneficiary against a beneficial association, under Rev. 
St. 1911, art. 4746, to recover a percentage of the amount of the policy 
and attorney’s fees, is in the nature of an action for a penalty, and plain- 
tiff must allege and prove that the association was subject to the statute. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


4, INSURANCE—PLEADING HELD INSUFFICIENT TO MAKE A 
BENEFICIAL ASSOCIATION SUBJECT TO STATUTORY 
PENALTIES; “ASSOCIATION”; “SOCIETY.” 


In an action by beneficiary against an association under Rev. St. 1911, 
art. 4746, to recover attorney’s fees and a penalty for delay in payment, in 
which a complaint, a statement of facts, defendant’s answer, and a finding 
of facts, referred to defendant as a fraternal beneficiary association, and 
a special exception of defendant following a general denial alleged that it 
was duly incorporated as a beneficiary association, having a lodge system, 
a ritualistic form of work, a representative form of government without 
capital stock, and that it conducted its business without profit for the sole 
benefit of its members and their beneficiaries, according to the definition 
of “fraternal benefit societies” in Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4827, which under Rev. St. 1911, art. 4830, are exempt from the 
penalty provided in article 4746, in view of “fraternal beneficiary associa- 
tions” being exempted from such penalties under a former enactment of 
article 4830, the complaint was not sufficient to subject defendant to the 
penalties; for the words “association” and “society” are ordinarily re- 
garded as synonymous. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Association; Society.) 


Appeal from District Court, Shelby County; C. L. Brachfield, Judge. 

Action by Mrs. Ella Downer against Sovereign Camp of the Wood- 
men of the World. From judgment for plaintiff, defendant appeals. 
Judgment reformed and affirmed. 


Sanders & Sanders, of Center, and Russell & Seale, of Nacogdoches, 
for appellant. 


F. P. Marshall, of Nacogdoches, for appellee. 
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CALHOUN et at. v. THE MACCABEES. (No. 291-3553.) 
(Commission of Appeals of Texas, Section B. May 17, 1922.) 
241 Southwestern Reporter, 101. 


1. INSURANCE — OFFICERS OF SUPREME LODGE ACTING 
WITHIN SCOPE OF AUTHORITY CAN WAIVE BY-LAWS. 


Notwithstanding Rev. St. art. 4847, providing that subordinate bodies 
and officers of fraternal beneficiary associations cannot waive the laws 
and contracts of the association, the supreme lodge itself, or its officers, 
acting within the scope of their official duties, have power to bind in that 
regard, and the general rules applicable to waiver and estoppel apply to 
their acts the same as to the acts of other corporations or individuals and 
their duly authorized agents. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE — GENERAL RULES OF AGENCY APPLY TO 
FRATERNAL BENEFICIARY ASSOCIATIONS. 


The general principles of agency apply to fraternal beneficiary asso- 
ciations so that they are bound by the acts of a local body or officer to 
whom some duty has been delegated, within the scope of the delegated 
duty, and are charged with knowledge of the acts of such agent within 
his official duties, and knowledge acquired by him in such duties is im- 
puted to them. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


3. INSURANCE — UNEQUIVOCAL ACT INCONSISTENT WITH 
FORFEITURE, COMMITTED WITH KNOWLEDGE OF 
FACTS, WAIVES FORFEITURE. 


Where a fraternal beneficiary association has actual knowledge of 
the existence of facts which constitute a forfeiture of the policy or is 
legally charged with such knowledge, any unequivocal act done after the 
forfeiture has become absolute which recognizes the continued existence 
of the certificate or policy or which is wholly inconsistent with the for- 
feiture, will constitute a waiver thereof. 

(For other cases,.see Insurance, Dec. Dig. § 755[1].) 


4. INSURANCE — ACCEPTANCE OF LATER ASSESSMENTS 
WAIVES FORFEITURE, 
The acceptance of assessments accruing after a certificate in a fra- 
ternal benefit association has been forfeited is inconsistent with the for- 
feiture, and amounts to a waiver thereof. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


5. INSURANCE—PAYMENT BY COLLECTOR FOR MEMBER IS 
- VALID. 


The payment of an assessment or dues to a benefit society by a col- 
lector for a member is valid and sufficient when made in good faith and 
without intent to defraud or injure the society. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


6. INSURANCE—ACCEPTANCE BY SURREME LODGE OF PAY- 


MENT ADVANCED BY COLLECTOR HELD WAIVER OF 
FORFEITURE. 


Where a member of fraternal benefit association was in arrears for 
assessments, the acceptance by the supreme lodge of the payment of a 
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subsequent assessment by the record keeper of the local lodge for the 
member, and the crediting of such assessment to the member’s account, 
was an act by the supreme lodge which waived the forfeiture for nonpay- 
ment of the preceding assessments. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


7. INSURANCE — ASSOCIATION IS CHARGED IN LAW WITH 
WHAT RECORDS SHOW OR OUGHT TO SHOW. 


A fraternal benefit association is charged as matter of law with 
knowledge of what its records showed, or ought to show, after the pay- 
ment of previous assessments by a member. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


8. INSURANCE — PAYMENT — COLLECTOR OF ASSESSMENTS 
CANNOT APPLY PAYMENT OF ASSESSMENT TO DEBT 
TO HIM FROM INSURED; DEBTOR MAY DIRECT APPLI- 
CATION OF PAYMENTS. 


A collector of assessments for a fraternal benefit association, who had 
previously advanced to a member the money necessary to pay an assess- 
ment, could not apply the amount paid him by the beneficiary under the 
certificate to cover future assessments to the repayment of the member’s 
debt to him, under the well-established rule that a debtor in making a 
payment to a creditor to whom he owes more than one debt may direct 
its application. 

(For other cases, see Insurance, Dec. Dig. § 753[1]; also see Pay- 
ment, Dec. Dig. § 38[1].) 


10. INSURANCE—WAIVER PREVENTS FUTURE FORFEITURE 
FOR SAME DEFAULT WITHOUT NOTICE TO INSURED. 


Notwithstanding a waiver of forfeiture of a fraternal benefit certi- 
ficate for nonpayment of an assessment, the right of an association to 
collect the assessments and to enforce such collection by forfeiture con- 
tinues, but after such waiver it can only be revived by notice to the certi- 
ficate holder, coupled with a reasonable opportunity: to discharge the de- 
linquent amounts. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Katy Calhoun and her husband against The Maccabees. 
Judgment for defendant was affirmed by the Court of Civil Appeals (225 
S. W. 95), and plaintiffs bring error. Judgment of the district court and 
Court of Civil Appeals reversed, and judgment rendered for plaintiffs. 


Charles Murphy and Wood, Barkley & King, all of Houston, for 
plaintiffs in error. 
Hunt & Teagle, of Houston, for appellee. 
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GREENOUGH v. UNITED STATES LIFE INS. CO. OF CITY OF 
NEW YORK. (No. 356.) 


(Supreme Court of Vermont. Chittenden. May 2, 1922.) 
117 Atlantic Reporter 332. 


3. INSURANCE—FAILURE TO FIND WHETHER AGENT, IN RE- 
QUIRING CASH BOND FROM SUBAGENT, WAS CARRYING 
OUT PRINCIPAL’S DIRECTIONS, HELD NOT ERRONEOUS. 


In an action against an insurance company for its agent’s fraud in 
requiring plaintiff, whom he employed to solicit insurance and collect pre- 
miums, to give a cash bond, the amount of which he converted to his own 
use, failure to find that in so doing he was not carrying out defendant’s 
express or implied directions was not erroneous; the question being 
whether he was acting within the actual or apparent scope of his em- 
ployment and in furtherance of defendant’s business. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


6. INSURANCE—PRINCIPAL CANNOT ESCAPE LIABILITY FOR 
=" FRAUD BECAUSE AGENT ALONE WAS BENE- 
‘ITED. 

An insurance company cannot escape liability for its agent’s fraud in 
requiring a sub-agent, whom he employs, while acting within the scope of 
his authority and in furtherance of his principal’s business, to give a cash 
bond, the amount of which he converted to his own use, because he alone 
was benefited thereby, as it is only when the business transacted or the 
act done is itself to effect a purpose of the agent alone that the principal 
is not liable. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


7. INSURANCE—FINDING THAT SUBAGENT, FRAUDULENTLY 
REQUIRED BY AGENT TO GIVE CASH BOND, WAS SUS- 
PICIOUS OF AGENT, HELD NOT A FINDING THAT WOULD 
DEFEAT RECOVERY FOR FAILURE TO EXERCISE PRU- 
DENCE. 

In an action against an insurance company for its agent’s fraud in 
requiring plaintiff, whom he employed to solicit insurance and collect 
premiums, to give a cash bond, the amount of which he converted to his 
own use, a finding that plaintiff was suspicious of the agent and attempted 
to protect himself by taking a receipt for the money was not a finding 
that he was suspicious of the agent’s authority to require a cash deposit 
so as to bar him from recovery for failure to exercise reasonable pru- 
dence to ascertain the agent’s authority ,especially in view of findings 
that plaintiff believed the agent’s statements were the same as if made by 
defendant, and that he took the receipt believing his money was being 
taken in defendant’s behalf, in accordance with its requirements. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


Exceptions from Chittenden County; Harrie B. Chase, Judge 

Action by Edward Greenough, Jr., against the United States Life In- 
surance Company of the City of New York. Judgment for plaintiff, and 
defendant brings exceptions. Affirmed. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and 
Slack, JJ. 


Warren R. Austin, of Burlington, and Allen Martin, of Essex Junc- 
tion, for plaintiff. 
Charles F. Black, of Burlington, for defendant. 
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FIRE, TORNADO, ETC. 


ROTT v. WESTCHESTER FIRE INS. CO. (No. 39.) 
(Supreme Court of Michigan. June 5, 1922.) 
188 Northwestern Reporter, 334. 


1. INSURANCE—INSURED CANNOT RECOVER ON FIRE POL- 
ICY UNTIL APPRAISAL MADE; INSURER MAY WAIVE 
RIGHT TO APPRAISAL. 


Where fire policy provides for appraisal of loss by arbitration in event 
of disagreement, the insured cannot recover thereon until an appraisement 
has been made, but insurer may waive the right to such appraisal. 


(For other cases, see Insurance, Dec. Dig. § 576[1], 612[3].) 


2. INSURANCE—WHETHER INSURER WAIVED RIGHT TO AP- 
PRAISAL OF LOSS BY ARBITRATION HELD FOR JURY. 


In action on fire policy, defended on the ground that the amount of 
the loss was not ascertained by arbitration as required by the policy, the 
question of whether the insurer waived the right to appraisal of loss by 
arbitration by denial of liability in excess of specified amount, held for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE — WHETHER INSURER WAIVED REQUIRE- 

MENT AS TO PROOF OF LOSS HELD FOR JURY. 

In action on fire policy, in which there was evidence that insurers 
adjuster examined the automobile soon after the fire, and prepared a 
written statement which was signed and verified by the insured, the ques- 
tion of whether the insurer waived requirement as to proof of loss, held 
for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Error to Circuit Court, Wayne County; George V. Weimer, Special 
Judge. 

Action by David Rott against the Westchester Fire Insurance Com+ 
pany. Verdict for plaintiff. To review a judgment for defendant non 
obstante veredicto, plaintiff brings error. Reversed and remanded, with 
directions, 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird 
Sharpe, Moore, and Steere, JJ. 


Finkelston & Lovejoy and H. C. Chilson, all of Detroit, for appellant. 
Frederick J. Ward, of Detroit, for appellee. 


SHArpE, J. On July 19, 1917, plaintiff procured insurance in the 
defendant company on a Studebaker touring car owned by him against loss 
or damage by fire to the amount of $450. In February, 1918, the building 
in which the car was stored was consumed by fire. Plaintiff claims the 
car was totally destroyed. Plaintiff was absent from the city at the time 
of the fire. On his return a few days later, he informed Mr. Goodman, 
the agent from whom he had procured the insurance, of his loss. Good- 
man sent him to Alfred H. Dinning, an authorized adjuster for the de- 
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fendant. A paper was filled out and verified under oath by plaintiff. Din- 
ning told him to call again in a few days. He did so. Plaintiff testified 
that Dinning offered him $250 in payment of his loss: 


“Says I will give you $250 on this policy; so I asked him, I don’t see 
why, after this policy is written for $450, why how you give me $250. 
Well, he says, that is my suggestion; you know that I give you for that, 
you want $250; all right, if you don’t, you get nothing. * * * I saw 
Mr. Dinning, next time he told me that is all I give you, $250, or I don’t 
give you nothing; the company wouldn’t give you nothing, you will have 
to sue for it.” 


Mr. Dinning testified: 


“I went out with Mr. Goodman to look at the remains of the car, and 
I subsequently offered $250, and told him if he wouldn’t accept it we 
would appraise that loss.” 


No proofs of loss were furnished by plaintiff nor was an appraisement 
had or requested by him. The policy contained the usual provision as to 
the furnishing proofs of loss and the following as to an appraisal: 

“Appraisal. In the event of disagreement as to the amount of loss or 
damage, the same must be determined by competent and disinterested 
appraisers before recovery can be had hereunder.” 


At the conclusion of plaintiff’s proofs, defendant’s counsel moved for 
a direct verdict because proofs of loss had not been furnished and no arbi- 
tration had as to the amount of the loss. Decision on this motion was 
reserved. Proof was then submitted by defendant, and at its close the 
motion for a directed verdict was renewed, reserved, and the cause sub- 
mitted to the jury, who rendered a verdict for plaintiff for $450. On 
defendant’s motion thereafter made, a judgment non obstante veredicto 
was entered in its favor for the reason that the arbitration provsiion had 
not been complied with. Plaintiff reviews this judgment on writ of error. 
The assignments relate to the action of the court in entering such judg- 
ment. 


[1] 1. Arbitration. In Baumgarth v. Firemen’s Fund Insurance Co., 
152 Mich. 479, 483, 116 N. W. 449, 450, it is said: 

“It is the established rule in this state that no right of action on the 
part of an insured exists until an appraisal provided for in the policy has 
been made.” 


It is also well established that such a clause may be waived by the 
insurer. See cases cited under Waivers in note to Williams v. Branning 
Mfg. Co., 47 L. R. A. (N. S.) 337 (154 N. C. 205, 70 S. E. 290). 

(2] The jury found that it was waived under instructions of which 

there is no complaint. Did the testimony of the plaintiff justify the sub- 
mission of this question to the jury? We feel constrained to hold that it 
did. The question presented is not what inference we would draw there- 
from. The language of the adjuster, as testified to by plaintiff, was a plain 
invitation to him to begin a suit to recover for his loss, unless he would 
accept the sum offered. It justified a finding that he thereby induced the 
plaintiff to believe that if, under arbitration proceedings, he should be 
awarded more than $250, he must bring suit to recover it. If litigation 
must be resorted to in order to determine liability, the means provided for 
ascertaining the loss without litigation need not be called into play. While 
the proofs do not indicate any absolute denial of liability on the part of 
the defendant, it is suggestive that, in the notice attached to the plea, the 
defendant states that it will insist that the policy is void— 
“because of false and fraudulent statements and misrepresentations of 
material facts and circumstances concerning this subject of insurance, and 
because of fraud and false swearing upon matters relating to said in- 
surance.” 


From this claim, though not then advanced, an inference might be 
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drawn that the offer made was one of compromise and not simply based on 
the fair judgment of the adjuster as to the amount of the loss. In Gnau 
v. Masons’ Accident Ass’n, 109 Mich. 527, 67 N. W. 546, the question of 
a waiver of a provision for arbitration was involved. We quote from 
the opinion (109 Mich. at page 533, 67 N. W. at page 548): 


“The court charged the jury, substantially, that the right to arbitrate 
might be waived by the defendant, and if they found by the evidence. that 
the company did not agree to arbitrate, or that, by any statement made by 
it, it was shown to be willing to go into court and adjust the matter with 
the plaintiff in a court of law, and that position was taken by the company 
or the authorized agent of the company, in dealing with Mr. Gnau in rela- 
tion to the claim, the jury might find that the company thus refused to arbi- 
trate. The court then said: 


“Tt is not necessary that this refusal should be made in any express 
terms, but by the action or conduct of the defendant or its agents, if. it 
expressed its willingness to try this case in court, that would amount to a 
waiver, and that the terms of this policy had been complied with. * * * 
It is your privilege, if you find those facts that will justify it, to say 
whether or not this defendant did refuse to arbitrate, within the meaning 
of this policy and these by-laws’.” 

The conclusion reached was that the question of waiver was fairly 
submitted to the jury. A quite similar question was presented in Cullen 
v. Insurance Co., 126 Mo. App. 412, 104 S. W. 117. In that case an effort 
at adjustment was made, in the course of which the adjuster said to the 
insured : 


“We have decided to give you $100 for the total lost goods, and if 
you refuse to accept that we won’t give you anything. You can go ahead 
and do whatever you please.” 


The court said: 


“Under all of the authorities with which we are familiar, the operation 
of the arbitration clause in such policies is always deferred until the com- 
pany has, in good faith, made a reasonable effort to agree with the insured 
on the amount of the loss; otherwise it would serve as a trap and a snare 
for the innocent and unwary. Boule’s Sons v. Hamburg-Bremen Ins. Co. 
(Pa.), 24 Ins. Law Journal, 699; Vangindertaelen v. Phoenix Ins. Co., 82 
Wis. 112; Phoenix Ins. Co. v. Badger, 53 Wis. 283; Farnum v. Phoenix 
Ins. Co., 83 Calif. 246; Schrepfer v. Rockford Ins. Co. (Minn.), 79 N. W. 
1005; Hickerson v. German-American Ins. Co. (Tenn.), 25 Ins. Law Jour- 
nal, 422. Certainly an arbitrary declaration on the part of the company 
that, unless the insured would agree to accept $100 in full for the goods 
totally destroyed, no further attention would be given the loss, and that he 
might appeal to the courts for relief, does not evince a reasonable effort in 
good faith on its part to ascertain the amount of the loss so as to invoke 
the operation of the clause referred to. On the evidence, the court prop- 
erly referred this question to the jury.” 


It may be urged that the effect of permitting this provision in the 
policy to be, in effect, eliminated therefrom by parol evidence is unfair to 
the insurer for whose benefit it is inserted. But the insurer may always 
secure an arbitration by making a demand therefor. And such demand 
may be made in writing and in terms so clearly expressed as to leave no 
doubt of its intention to rely on such provision, should the insured refuse 
or neglect to comply therewith. 


[3] 2. Proofs of Loss. Was the verdict properly directed because 
proofs of loss were not furnished? A written statement was prepared by 
the adjuster and signed and verified by the oath of the insured. The loss 
was confined to an automobile. It was examined soon after the fire by 
defendant’s adjuster. No suggestion was made to plaintiff by either the 
adjuster or the agent, Mr. Goodman, that other or further proof of loss 
was required. We think. under the rule laid down in Gristock v. Ins. Co., 





192 Insurance Law Journal, Vol. 60. [Aug., 1922 


8&4 Mich. 161, 47 N. W. 549, the question of waiver was for the jury. It 
was there said: 

“If the conduct and acts and conversation of the adjuster would induce 
an honest belief on the part of Mr. Gristock that the proofs were being 
made, and the certificates that were being furnished, and the negotiations 
that were being had, were all that were required by the company, and that 
Mr. Gristock acted with an honest belief that these were all the company 
required, and that he was warranted from the facts in entertaining that 
belief in good faith, as a reasonable man, then the jury would be justified 
in finding that the formal proofs of loss were waived on the part of the 
company.” 

The judgment entered is reversed and set aside, and the record re- 
manded to the circuit court, with directions to enter judgment upon the 
verdict of the jury. The plaintiff will recover his costs of both courts. 


PARKER-RUSSELL MINING & MFG. CO. v. INSURANCE CO, OF 
NORTH AMERICA. (No. 17043.) 


(St. Louis Court of Appeals. Missouri. April 4, 1922. Rehearing Denied 
April 20, 1922.) 


240 Southwestern Reporter, 248. 


1. INSURANCE— POLICY SUSCEPTIBLE OF TWO CONSTRUC- 
TIONS IS CONSTRUED AGAINST INSURER. 
If an insurance policy is fairly susceptible of two different construc- 
tions, the one most favorable to the insured will be followed. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — CONSTRUCTION FAVORABLE TO INSURED, 
OF WHICH POLICY IS NOT FAIRLY SUSCEPTIBLE, CAN- 
NOT BE ADOPTED. 

The fact that counsel for insured may be able to give a double con- 
struction to the policy, which is not fairly susceptible to such construc- 
tion, does not require the adoption of the construction favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—THREE SEPARATE CLAUSES, INSURING MA- 
CHINERY FOR STATED SUMS, HELD EACH LIMITED TO 
THAT IN BUILDINGS INSURED BY PRECEDING CLAUSE. 


Where an insurance policy contained a large number of clauses, spe- 
cifying the amount of insurance on property designated therein, the first, 
fourth, and sixth of which each insured described buildings, the second, 
fifth, and seventh each insured machines and machinery, and the third 
and eighth insured stock in trade, the provision in the third, fifth, and 
eighth clauses “all while contained in the above described buildings,” re- 
lated to the location of the machinery, insured and limited the insurance 
in each clause to the buildings insured by the precding clause, so that, af- 
ter the buildings insured by the sixth clause were destroyed, with the 
machinery therein, the insured could not recover the amounts of insur- 
ance on machinery specified in the second and fifth clauses, 


(For other cases, see Insurance, Dec. Dig. § 165.) 
4. INSURANCE — GENERAL STATEMENT OF LOCATION OF 


PROPERTY DOES NOT MAKE INSURANCE OF SPECIFIC 
ITEMS A BLANKET INSURANCE. 


Where a ‘policy, issued to a manufacturing corporation contained 
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numerous clauses insuring in different amounts various items specified 
therein, a statement in the final paragraph that all the property of the 
insured covered by the policy was located at a designated place, did not 
have the effect of floating around the specific provisions, so as to make a 
general blanket insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


5. INSURANCE — ONE POLICY MAY INSURE SEVERAL 

AMOUNTS ON DISTINCT ITEMS. 

One insurance policy may insure several amounts upon several dis- 
tinct items, and be regarded as equivalent to a separate policy of insur- 
ance upon each item for the amount stated. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

Action by the Parker-Russell Mining & Manufacturing Company 
against the Insurance Company of North America. Judgment for plain- 
tiff on directed verdict, for only the amount tendered by defendant, and 
plaintiff appeals. Affirmed. 


Douglas W. Robert, of St. Louis, for appellant. 
Leahy & Saunders, of St. Louis, for respondent. 


Daugs, J. This action was brought upon a fire insurance policy for 
$1,188.51, together with interest, 10 per cent damages, and attorney's fee 
for vexatious refusal to pay the policy. 

Defendant answered that it owed only the sum of $552.57, with accrued 
interest and costs, which it tendered into court. The trial was had before 
the court and a jury, and resulted in a directed verdict and judgment for 
plaintiff, at the close of plaintiff’s case, in the amount tendered by the 


defendant. The verdict also was in favor of defendant, on the issue of 
damages for vexatious refusal to pay under the policy. Plaintiff appealed. 


The policy sued upon was issued January 23, 1919, in the sum of 
$2,500. It provided that plaintiff carry insurance to the total of $46,550. 
The fire occurred April 25, 1919, at plaintiff’s plant, thus insured, whereby 
certain buildings and personal property were destroyed and damaged. 
Plaintiff’s factory is located on Morganford road, in the city of St. Louis. 
The plant consists of a number of buildings. A plat accompanying the 
policy divides same, as factory No. 1, and factory No. 2. The buildings 
are aesignatea on this #lue print and referred to in the policy by the let- 
vers C, D, E, F, G, L, M, O, N, R, P, T, and K. On the map, the build- 
ings are grouped, C, D, E, F, as factory No. 1, and buildings L, M, O, 
as factory No. 2. There is evidence that this designation, as factory 1 and 
2, arose from the action of state factory inspectors, classifying same for 
factory inspection purposes. It appears that there is a switch dividing 
the premises along such lines. The fire practically destroyed buildings 
L, M, and O (factory No. 2), with their contents. Building N, being a 
carpenter and blacksmith shop to the side of factory No. 2, was damaged 
only to the extent of $130. 

The materials and supplies in this manufacturing plant consisted of 
silica tile and bricks, and the other personal property was composed of 
machinery and implements and equipment. The total loss alleged by plain- 
tiff amounted to $41,550; the total of insurance claimed to be applied 
thereto amounts to $23,200. Plaintiff maintains that defendant’s pro rata 
proportion of such insurance, applicable thereto, amounts to $1,188,51, the 
amount sued for. Defendant, on the other hand, insists that, under the 
express terms of the policy of insurance, it is liable to plaintiff only in 
the sum tendered into court. 


To a complete understanding of the questions raised, we deem it expe- 
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dient to set out the provisions of the policy in their order and in full, as 
follows: 

“(1) $14,000 on the brick gravel roof buildings adjoining and com 
municating, including roof structures and permanent fixtures therein and 


additions thereto, adjoining and communicating, marked on plat at build- 
ings C, D, E, and F. 


“(2) $10,000 on machines and machinery of every description, engines, 
shafting, belting, gearing, pulleys, hangers, mills, pumps, dies, presses, 
pans, moulds, bins, screens, elevators, iron and wooden tanks, gas, steam 
and water pipes, dynamos, motors and their connections, electric wiring 
and lamps, tools, implements, appurtenances and appliances and all attach- 
ments, connections and extra parts and all other equipment appertaining 
to the assured’s business, 

“(3) $2,500 on stock in trade, finished, unfinished and in process of 
finishing, materials and supplies; all while contained in and on the above- 
described building or adjacent thereto. 

“(4) $500 on the brick composition roof, boiler house buildings and 
additions thereto adjoining and communicating, including roof structures 
and permanent fixtures therein, marked on plat as building G. 

“(5) $2,500 on boilers, engines, feeders, their connections, smoke- 
stacks, breechings, steam and water pipes, their fittings and all settings, 
supplies, tools, implements, parts and repairs and extra parts, electric light 
apparatus, lamps, and — together with all other equipment not other- 
wise specified or enumerated; while contained in the above-described build- 
ing. 

“(6) $5,000 on the brick and frame gravel roof buildings adjoining 
and communicating, including roof structures and permanent fixtures there- 
in and additions thereto adjoining and communicating, marked on plat as 
buildings L, M, and O. 

“(7) $3,500 on machines and machinery of every description, engines, 
shafting, belting, gearing, pulleys, hangers, mills, pumps, dies, presses, 
pans, moulds, bins, screens, elevators, iron and wooden tanks, gas, steam 
and water pipes, dynamos, motors and their connections, electric wiring 
and lamps, tools, implements, appurtenances and appliances, apparatus and 
all attachments, connections and extra parts and all other equipment apper- 
taining to the assured’s business. 

“(8) $1,500 on stock in trade, finished, unfinished and in process of 
finishing, materials and supplies; all while contained in and on the above- 
described buildings or adjacent thereto. 

“(9) $1,200 on brick and frame composition roof building, including 
roof structures and permanent fixtures therein and additions thereto adjoin- 
ing and communicating, marked on plat as building N. 

“(10) $2,000 on machines and machinery of every description, engines, 
shafting, belting, gearing, pulleys, hangers, mills, pumps, dies, presses, 
moulds, patterns, bins, gas, steam and water pipes, motors and their con- 
nections, electric wiring and lamps, tools, implements, appurtenances and 
appliances, apparatus and all attachments, connections and extra parts and 
all other equipment appertaining to the assured’s business. 

“(11) $200 on stock in trade, finished, unfinished and in process of 
finishing, materials and supplies; all while contained in and on the above- 
described buildings or adjacent thereto. 

“(12) $300 on the one-story frame, gravel .roof building, including 
eee and permanent fixtures therein, marked on plat as build- 
ing R. 

“(13) $700 on patterns, moulds, materials and supplies; all while 
contained in the above described building, or adjacent. 

“(14) $150 on the frame composition roof building, including roof 
structures and permanent fixtures therein, marked on plat as building P. 

“(15) $250 on oil and all other materials and supplies while con- 
tained in the above-described building. 

“(16) $250 on tool shed and additions, east of coal sheds marked T. 
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“(17) $1,000 on tools, machinery, engines, parts and extra parts and 
all other equipment while contained in the above-described building. 

“(18) $900 on the one-story brick and frame tin roof office building 
and additions thereto adjoining and communicating, including roof struc- 
tures and all permanent fixtures therein, marked on plat as building K. 

“(19) $100 on office furniture and fixtures of every description, safes, 
typewriters and stationery, together with all other equipment not otherwise 
specifically insured or enumerated, while contained in the above-described 
building. 

$46,550 total. 

“All of the above-described property situated on premises of the as- 
sured, located on the east side of Morganford road, in city blocks Nos. 4144, 
4143 and 4135, St. Louis, Missouri.” 


It is agreed that the decisive question in the case is one of interpreta- 
tion of the policy. 

Plaintiff contends that clauses 2, 7, and 10, in the policy, are general 
clauses and apply to all machinery, tools, appliances, equipment, etc., which 
appertained to the business of the assured and which were at the time upon 
the premises of the insured at the plant on Morganford road. The in- 
surance company takes the position that clause 2 covers only such equip- 
ment as was in (factory No. 1) the buildings C, D, E, and F, which was 
not burned; that clause 7 relates only to the equipment in (factory No. 2) 
the buildings L, M, and O, and that clause 10 refers to equipment in 
building N. 

Eliminating from this discussion, for the present, the slight damage 
of $130 to building N, the defendant points out that clause 6 covers build- 
ings L, M, and O, which were totally destroyed, insurance $5,000; that 
the succeeding clause, No 7, insures the equipment in such buiidings L, 
M, and O, covered by the preceding clause to the extent of $3,500, total 
loss, and that clause 8 insures the stock in trade carried in buildings L, 
M, and O, to the extent of $1,500, also a totai loss. Thus, according to 
this theory, plaintiff is entitled to the pro rata proportion assumed by 
this company on the loss of $10,000, that is, for the total loss of buildings 
L, M, and O and their contents. Defendant’s proportionate share of this 
insurance and the sum of $130 for damages to building N, with interest 
and cost, was the amount tendered to plaintiff in court. 

The court nisi construed the contract of insurance to be one for 
specific amourits on the specific properties, as contended for by defendant, 
and held that plaintiff was entitled only to the amounts designated to cover 
such particular property. We think the learned trial judge correctly con- 
strued the contract between the parties. 

[1, 2] Counsel for plaintiff presents an engaging argument to sup- 
port his position that clauses 2, 7, and 10 are general, or open, and refer- 
able to personal property in the whole plant. We are invited to consider 
the rule that, where a contract of insurance is ambiguous and doubtful, it 
must be construed in favor of the insured, citing Mathews v. Modern 
Woodmen of America, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483, 
and numerous other cases. We set our compass directly on the lines laid 
by those cases, and, of course, if the policy is fairly susceptible of two 
different constructions, the one most favorable to the insured will be fol- 
lowed. Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 
34 L. Ed. 408. We must not be influenced, however, to adjudge the exis- 
tence of a doubt, simply because counsel may be able to give a double 
construction to a contract which is not fairly susceptible to such construc- 
tion. We must bear in mind also that, if the words used in the policy 
clearly indicate the intention of the parties, effect must be given thereto. 
Strother v. Business Men’s Accident Ass’n of America, 193 Mo. App. 718, 
188 S. W. 314. 

[3] In order to properly consider the effect of clauses 2, 7, and 10, 
their place and order in the contract must be considered. It will be noted 
that the wording of clauses 2 and 7 are exactly alike, but the wording of 
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clause 10 is very different. Now, reading from the beginning of the con- 
tract, it is plain, we think that clause 2 referred to the machines, machinery, 
etc., of factory No. 1, as specified as buildings C, D, E, and F. It will 
be seen that clause 1 refers to such buildings; 2 undoubtedly refers to the 
machinery, etc., in such buildings, and 3 refers to the stock in trade in such 
buildings. Clause 3 concludes with the phrase “all while contained in and 
on the above-described building or adjacent thereto.” 


Then follows clause 4, dealing again with another building, to wit 
building G, and is followed by clause 5, covering the equipment in that 
particular building, concluding again with the phrase “while contained in 
the above-described building.” 

We next find clauses 6, 7, and 8 grouped—clause 6 covering the build- 
ings L, M, and O with insurance; clause 7 the machines, machinery, etc., 
and clause 8 the stock in trade, all relating and referring, of course, to 
the equipment and stock in trade in the buildings named in clause 6. And 
again the concluding phrase of clause 8 is “all while contained in and on 
the above-described buildings or adjacent thereto.” This completes this 
group of buildings. 

We next have clauses 9, 10, and 11. Clause 9 insures the building N; 
clause 10 covers the machines and machinery and specifically describes cer- 
tain property contained therein not contained in clauses 2 and 7, and omits 
considerable property described in these other clauses; clause 11 insures 
stock in trade in building N. 

Clause 12 covers building R; clause 13 materials and supplies “while 
contained in the above-described building or adjacent.” Clause 14 covers 
building P; clause 15 material and supplies “while contained in the above- 
described building.” Clause 15 insures tool shed T; clause 17, tools, etc., 
“while contained in the above-described building.” Clause 18 insures office 
building K, and clause 19 the office furniture, etc., “while contained in the 
above-described building.” 

[4] Counsel for plaintiff makes the most of the final paragraph of 
the policy, which is nothing more or less than a statement that all the 
property of the insured, covered by this policy, is located on the “east side 
of Morganford road, in city blocks Nos. 4144, 4143, and 4135, St. Louis, 
Mo.,” and does not have the effect of floating around these specific provi- 
sions, to make a general blanket insurance policy. 

These clauses, 2, 7, and 10, are in different groups, relating to different 
risks. The evidence shows that the machines and machinery in buildings 
L, M, and O was fixed and not movable. This was true of practically all 
the machinery in this group of buildings. 

We think the language and context of the policy leave no doubt that 
the words “all while contained in the above-described building,” being the 
concluding words in each group of clauses, to wit 1, 2, and 3, 6, 7, and 8, 
and 9, 10, and 11, relate to each of the preceding clauses in such group; 
that is, that clause 2 is restricted by such language in clause 3; clause 
7, by the words in clause 8, and clause 10, by clause 11. No other con- 
struction is fairly open to us. 

While the employment of certain forms may not wholly indicate the 
meaning of a contract, yet it is of value in the construction of such an 
instrument at this one. We are referred to Richards on Insurance, op 
590, 591. It is but necessary to say that the form of the policy under con- 
sideration is not the usual form of blanket insurance policy. 

[5] That one insurance policy may insure several amounts upon sev- 
eral distinct items is not debatable. In Crossan v. Pennsylvania Ins. Co., 
133 Mo. App. 537, 113 S. W. 704, Julge Ellison said: 


“As already stated, the policy, though insuring the plaintiff, for a 
gross premium, in the aggregate sum of $500, this amount was divided 
into separate sums, as insurance on the separate classes of property, and 
should be considered, in ascertaining the rights of the parties, as though 
each class of property was valued at such sum and insured in separate 
policies, and the recovery should be allowed on each class according to its 
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separate valuation and loss, as though there was but one class and one 
valuation. In short, the contract is severable into as many contracts as 
there are separate classes of property insured on separate valuations. The 
reasons for so regarding suck policies are so well and so fully stated by 
the Supreme Court, after a thorough examination, in Trabue v. Insurance 
Co., 121 Mo. 75, that we need only refer to that case.” 


See, also, La Font v. Home Ins. Co., 193 Mo. App. 543, 182 S. W. 
1029; Shockey v. Ins. Co. (Mo. App.) 191 S. W. 1049. 

We have carefully considered the authorities cited by appellant, and 
very especially the case of Sawyer v. Dodge County Mutual Ins. Co., 37 
Wis. 503, upon which counsel laid special stress in his oral argument. 
That case is not closely in point, and certainly is not controlling here. Nor 
do we deem the Missouri cases, Ideal Pump Co. v. Am. Cent. Ins. Co., 
167 Mo. App. loc. cit. 572, 152 S. W. 408; Still v. Ins. Co., 185 Mo. App. 
loc. cit. 553, 172 S. W. 625, of any influence in the construction of the 
policy before us. 

Having concluded that the trial court correctly construed the contract, 
and having properly directed the verdict as rendered, there remains no 
need to discuss the question of vexatious refusal to pay the policy by 
defendant. 

The judgment is affirmed. 

Allen, P. J., and Becker, J., concur. 


SECURITY PRINTING CO. v. CONNECTICUT FIRE INS. CO. OF 
HARTFORD, CONN. (No. 16684.) 


(St. Louis Court of Appeals. Missouri. April 4, 1922.) 
240 Southwestern Reporter, 263. 


1, INSURANCE — STATUTE PROHIBITING AGREEMENT TO 
ARBITRATE AS CONDITION PRECEDENT TO SUIT DOES 
NOT APPLY TO APPRAISAL OF FIRE LOSS. 


Rev. St. 1919, § 595, providing that an agreement for an adjustment 
by arbitration shall not preclude any party or beneficiary thereunder from 
instituting suit on such contract at any time, does not apply to a stipu- 
lation in a fire insurance policy providing for an appraisal of the loss in 
case of a disagreement between the parties as to the amount thereof. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


3. INSURANCE—APPRAISAL HELD CONDITION PRECEDEN} 
TO SUIT ON FIRE POLICY. 


A fire insurance policy, providing that the loss should not become 
payable until 60 days after its ascertainment, including an award by ap- 
praisers when an appraisal has been required, and that no action shall be 
sustainable until after compliance with the foregoing requirements, makes 
an appraisal a condition precedent to the right to maintain an action on the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

4. INSURANCE — SPECIAL AGREEMENT BY PARTIES AFTER 


FIRE AS TO MANNER OF APPRAISAL IS VALID. 
Where a fire insurance policy required an appraisal of the loss, a 


special agreement, entered into between the parties after the fire, as to 
18-———Vol. LX, 
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the manner in which the appraisement was to be made, was valid and con- 
trolling on the appraisers. 


(For other cases, see Insurance, Dec. Dig. § 569.) 


5. INSURANCE—APPRAISAL HELD NOT TO CONFORM TO RE- 
QUIREMENT OF CONTRACT THAT IT BE BY ITEMS. 


Where the contract appointing appraisers of a fire loss required them 
to appraise the loss by items and in detail, an appraisement which simply 
stated the sound value of the property in the basement in a lump sum and 
the loss and damage thereto in another lump sum was not a compliance 
with the contract, even though the appraisers checked over the inventory 
of the property in examining it. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


7. INSURANCE — AFTER FAILURE OF APPRAISAL THROUGH 
NO FAULT OF INSURED, HE CAN MAINTAIN ACTION ON 
POLICY. 


Where there has been a submission to appraisers as required by a 
fire insurance policy, but there was a failure of award through no fault 
of insured who complied with all his agreements with reference to the 
appraisal, he can thereafter maintain an action on the policy without first 
seeking a reappraisement. 


(For other cases, see Insurance, Dec. Dig. § 575.) 


8. INSURANCE — ALLEGATION OF NONCOMPLIANCE WITH 
CONDITIONS OF POLICY IS SUFFICIENT. 


An allegation that insured complied with all the terms and conditions 
of the policy is sufficient to allege compliance with the requirement for 
appointment of appraisers. 


(For other cases, see Insurance, Dec. Dig. § 634[3].) 


10. INSURANCE—RECOVERY FOR PARTIAL LOSS IS DIFFER- 
ENCE IN VALUE BEFORE AND AFTER FIRE. 


Under Rev. St. 1919, § 6231, fixing as the measure of damages for 
insured property partially destroyed by fire a sum of money equal to the 
damage done to the property, the damage done is ascertainable by proof 
of the reasonable value thereof immediately prior to the fire and the rea- 
sonable value thereof immediately after the fire. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


12, INSURANCE — POLICY COVERING COMPOSITION IN 
PRINTING OFFICE DOES NOT ALLOW RECOVERY OF 
FULL COST OF OLD FORMS. 


_A provision, in a policy insuring the contents of a printing office 
against fire, that it covered composition, standing forms, etc., did not en- 
title insured to the cost of composition of old forms destroyed by the fire, 
but merely meant that the cost of composition was covered when it was 
an element entering into the determination of the value at the time of the 
loss, and the cost of such composition cannot be allowed an old forms 
held to fill possible future orders, where there was evidence that the value 
of such forms did not exceed one-fourth of their cost. 


(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 


_ Action by the Security Printing Company against the Connecticut 
Fire Insurance gp md of Hartford, Conn. Judgment for plaintiff, and 


defendant appeals. Reversed and remanded. 
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Leahy, Saunders & Barth, and David W. Voyles, all of St. Louis, for 
appellant. 


Bishop & Cobbs, of St. Louis, for respondent. 


ALLEN, P. J. This is an action on a policy of fire insurance issued 
to the plaintiff, a corporation, by the defendant insurance company on 
April 1, 1913, insuring personal property contained in a building used by 
plaintiff in the conduct of its printing business in the city of St. Louis 
against loss by fire in a sum not exceeding $2,000. The policy was one 
of 39 fire policies covering said property, issued to the plaintiff by various 
insurance companies, the total insurance aggregating the maximum sum 
of $100,000; and by the terms of the policy in suit the defendant is liable 
only for its pro rata share of any loss against which plaintiff was insured 
by these 39 policies. 

The property insured is described in the policy as follows: 


“Equipment and apparatus and improvements, inclduing motors, presses, 
machines. * * * Furniture, fixtures, tools, implements, office outfit. 
* * * Monotype machines and matrices. * * * Stock in trade and 
other merchandise, materials and supplies. * * * Type foundry fur- 
nishings, supplies and materials, including type, composition, electrotypes, 
stereotypes, wood cuts and standing forms, including composition on elec- 
trotypes, stereotypes and standing forms,” etc. 


The policy contains the following provisions: 


“This company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, with 
proper deduction for depreciation however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality; said ascertainment or estimate shall 
be made by the insured and this company, or, if they differ, then by 
appraisers, as hereinafter provided; and, the amount of loss or damage 
having been thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due notice, ascer- 
tainment, estimate, and satisfactory proof of the loss have been received 
by this company in accordance with the terms of this policy. * * * 

“In the event of disagreement as to the amount of loss the same shall, 
as above provided, be ascertained by two competent and disinterested ap- 
praisers, the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; the ap- 
praisers together shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit their differ- 
ences to the umpire; and the award in writing of any two shall determine 
the amount of such loss; the parties thereto shall pay the appraiser respec- 
tively selected by them and shall bear equally the expenses of the appraisal 
and umpire. 

“This company shall not be held to have waived any provision or condi- 
tion of this policy or any forfeiture thereof by any requirement, act or 
proceeding on its part relating to the appraisal or to any examination here- 
in provided for; and the loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and satisfactory proof of the 
loss herein required have been received by this company, including an 
award by appraisers when appraisal has been required. * * * 

“No suit or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements, nor unless commenced 
within twelve months next after the fire.” 


While the policy was in force, to wit, on March 18, 1914, a fire oc- 
curred in the basement of the building containing the insured property, 
destroying a part of the property contained in said basement, covered by 
the policy, and damaging other portions thereof. Subsequently, and after 
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notice to defendant of the loss, plaintiff caused itemized inventories of 
the property in the building to be prepared, which were furnished by the 
adjusters representing defendant and the other insurance companies inter- 
ested. Thereafter. upon disagreement as to the loss. these representatives 
of the insurance company called attention to the provisions of the policy 
providing for an appraisal, and demanded that such appraisal be made 
Thereupon, on April 29, 1914, plaintiff and the insurance companies inter- 
ested, including defendant, entered into an “agreement for submission to 
appraisers.” The pertinent provisions of this agreement are as follows: 

“This agreement * * * witnesseth, that Joseph N. Weyers and 
Charles M. Dawson shall appraise and estimate, by items and in detail, the 
sound value of. and the loss and damage to, the property destroyed or 
damaged by the fire of March 18, 1914, separately. These two appraisers 
shall first select a competent and disinterested umpire, and if the two 
appraisers fail to agree they shall submit their differences to the umpire, 
and the award in writing of any two shall determine the amount of such 
sound value and loss and damage and shall be binding upon both parties 
to this agreeent. * * * 

“The property on which the sound value and loss and damage is to be 
determined is as follows, to wit: (Setting forth the description thereof as 
contained in the policy.) * * * 

“It is further expressly understood and agreed that in determining 
the sound value and loss and damage upon the property hereinbefore mem- 
tioned. the said appraisers are to make an estimate of the actual cash cost 
of replacing or repairing the same, and the actual cash value thereof. at 
and immediately preceding the time of the fire; and in case of depreciation 
of the property from use. age, condition. location or otherwise. a proper 
deduction shall be made therefor.” 

Of the two appraisers thus appointed, Weyers was selected by plaintiff 
and Dawson by the insurance companies. The appraisers duly qualified, 
and selected one William F. Court to act as umpire in the event that the 
appraisers should fail to agree. In proceeding to appraise the loss, Weyers 
and Dawson were unable to agree, and they accordingly submitted their 
differences to the umpire. Dawson and the umpire ultimately joined in 
signing an instrument termed an “award” in which Weyers refused to 
join. This instrument. of date May 25, 1914. is as follows: 

“To the Parties in Interest: We have carefully examined the premises 
and remains of the property hereinbefore specified. in accordance with the 
foregoing appointment. and have determined the sound value and loss and 
damage to be as follows: 

Sound Loss and 

Value. Damage. 
“First item. Basement $ 41,297 37 $13.434 98 
Second item. Office and stock room, first floor 4,409 00 none 
Third item. Bindery. second floor 5,114 25 2 
Fourth item. Press room third floor 11,213 00 . 
Fifth item. 53,560 75 7 


Total sound value and total loss and damage. $115,594 37 $13,434 98” 


Thereafter plaintiff, ignoring this “award,” filed proofs of loss with 
defendant, purporting to show a loss of $25.173.92. and subsequently insti- 
tuted this action. 

The petition pleads the legal effect of the policy sued on, and alleges 
that plaintiff “has duly performed all of the conditions on its part to be 
done and performed by the terms of said policy, and has fully complied 
with all of the provisions of said policy.” It then alleges the said loss 
occurring by fire on March 18, 1914, averring that the loss and damage 
thus caused to the insured property was the sum of $25,173.92, and that 
defendant is liable for its pro rata share of such loss and damage, undef 
a total insurance of $100.000. to wit, $503.48. Alleging notice to defendant, 
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the giving to defendant of proofs of loss, etc., that defendant has failed 
and refused to pay the amount due from it to plaintiff under the terms of 
the policy, and that such refusal was vexatious and without cause, judgment 
is prayed in the sum of $503.48, with interest from June 7, 1914, and for 
damages and attorney’s fees as for vexatious refusal to pay the loss. 

Defendant’s amended answer, upon which the cause was tried, denies 
generally the allegations of the petition, except such as are in the answet 
specifically admitted. It then avers the issuance to plaintiff of the 39 poli- 
cies mentioned above, and sets out a table showing the names of the 
insurance companies issuing the various policies, the amount of the insur- 
ance provided in each, and the amounts alleged by defendant to be due from 
each company under the “award” which is subsequently pleaded in the 
answer; the amount due from defendant to plaintiff being thus stated to 
be $268.70. It is alleged that on or about March 18, 1914, a fire occurred 
in plaintiff’s said premises which destroyed or damaged some of the prop- 
erty specified in these policies; that the companies and plaintiff disagreed 
as to the amount of loss thereby sustained, and in accordance with the 
provisions of the policy providing for an appraisement in the event of 
such disagreement, the insurance companies and plaintiff, on April 29, 1914, 
entered into a written agreement “in accordance with the said provisions 
of the said policies,” providing that one Weyers, selected by plaintiff, 
and one Dawson, selected by the insurance companies, “should appraise 
and estimate the sound value and the loss and damage of the property 
destroyed or damaged by said fire of March 18, 1914, in the premises 
aforesaid, stating the sound value and the loss and damage separately.” 
After alleging further provisions of this agreement, and the proceedings 
had thereunder, the answer sets out the “award” shown above, and pleads 
that the sound value of the property and the loss and damage caused 
thereto by said fire were thereby determined, “in accordance with the said 
terms of the said policies and of the said agreement”; and that by said 
“award” the demand of plaintiff against said insurance companies was 
fixed and liquidated; and it is alleged that said insurance companies paid 
the appraiser selected by them, and one-half of the expense of said ap- 
praisal, and complied with all of the terms and conditions contained in said 
provisions of the policies, and of the special agreement; that since the 
filing of the “award” each of said companies, including defendant, has 
tendered settlement to plaintiff on the basis of the amount of the loss 
payable by it in accordance with such award, but plaintiff declined te 
accept the “award” or the settlement so tendered; that defendant, prior 
to the filing of this suit, tendered to plaintiff its proportion of the amount 
of the award, viz., $268.70; that plaintiff has no claim against said com- 
panies, or any of them, except for the amount of said “award,” and that 
defendant is ready and willing to pay its proportionate share thereof. 

The reply alleges that the appraisement, or “award,” set out in the 
answer, is void on its face because it appears therefrom (1) that it is not 
an appraisement of the property specie’ in the policy or the special 
agreement pleaded in the answer; (2) that it is not an appraisement b 
items and in detail as is required by the policy and special agreement; (3 
that it does not separately show the sound value and loss and damage, by 
items and in detail, as required by the policy and the agreement; (4) that 
it does not show that the appraisers estimated the actual cost of replacing 
and repairing the property destroyed or damaged; (5) that it does not 
show that the appraisers estimated the actual cash value of the property, 
destroyed or damaged, immediately before the fire; (6) that it shows on 
its face that it was not made “in accordance with the said terms of the 
said policy and of the said agreement,” as alleged in the answer. 

_ Further replying, plaintiff denies that the appraisers were fair and 
impartial, denies that they complied with the provisions of the agreement 
for appraisal, denies that they appraised and estimated, by item and in 
detail, the sound value of the property and the loss and damage thereto 
caused by the fire, or made any appraisement or award in accordance with 
any appraisement agreement, denies that the appraisers estimated the 
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actual cash cost of repairing or replacing the property damaged or de- 
stroyed, or that they estimated or appraised the cash value thereof at 
or immediately preceding the fire, and denies that the amount stated in 
the answer, as the amount arrived at by said appraisers, was a fair and 
impartial estimate of the loss and damage caused by the fire to the prop- 
erty covered by the policy. 

And further replying, plaintiff alleges that the appraisers were not in 
fact fair and impartial; that the appraiser appointed by the defendant and 
the umpire were partial and biased in favor of defendant, and permitted 
their bias and prejudice to influence their judgment in the appraisement. 
Further averments are made in keeping with the denials shown above; and 
it is averred that the appraisers and umpire failed and refused to carry 
out the provisions of the policy and of the special agreement for appraise- 
ment, but disregarded the same; that they made their estimates and ap- 
praisement in bulk and not: by items and in detail, and did not examine 
the property by items and in detail, but by examining a few items thereof 
attempted to estimate and appraise all of said property in the aggregate; 
and that the alleged appraisement or award is wholly inadequate and far 
below the actual loss and damage caused by the fire, is invalid, and not 
binding on plaintiff; and that the actual loss sustained by plaintiff as a 
result of the fire is the amount set out in the petition. 

At the trial plaintiff introduced, inter alia, a stipulation entered into 
between the parties on February 10, 1919, by which it was agreed that 
plaintiff's Exhibit E is a correct statement of the loss of “cuts” wholly 
destroyed as a result of the fire, such loss being $346.65; that plaintiff’s 
Exhibit F is a correct statement of the loss of “blank” stock, such loss 
being $461.49; plaintiff’s Exhibit G is a correct statement of the loss of 
“printed forms,” such loss being $2,491.78; that the cost of repairing shelves, 
racks, etc., was $50; that the expense incurred by plaintiff in clearing away 
the débris and preserving and protecting the property from further loss 
was $855.06. There was no dispute at the trial as to the correctness of 
these amounts. 

The controversy, as narrowed by this stipulation, involves the loss and 
damage to three classes of property contained in plaintiff’s basement, to 
wit: (1) Standing type forms, i. e., forms which had been prepared and 
used and which were kept on hand by plaintiff for possible use in the 
future in filling like orders, and which are alleged to have been totally 
destroyed; (2) standing type forms, of the character mentioned, alleged 
to have been partially destroyed; and (3) electrotypes and cuts alleged 
to have been partially destroyed. 

It is unnecessary to here set forth in detail the evidence adduced below. 
It is sufficient to say that plaintiff, ignoring the proceedings for an ap- 
praisal, adduced evidence touching the loss and damage to the insured 
property, other than that shown by the stipulation, supra. During the 
cross-examination of the first witness offered by plaintiff, defendant’s 
counsel offered in evidence the said agreement for submission to appraisers, 
which, upon objection of plaintiff's counsel, was at that time excluded; 
though plaintiff’s witnesses were examined concerning the proceedings 
relating to such appraisal or attempted appraisal. 

In defense the defendant called as witnesses the appraiser Dawson 
and the umpire Court, as well as other witnesses, introduced in evidence 
the agreement for submission to appraisers, the so-called “award,” and 
other exhibits, adduced much testimony concerning the proceedings had 
by the appraisers and the umpire leading up to the making of the so- 
called award, and adduced evidence tending to show that the loss and dam- 
age to the insured property did not exceed the amount shown by such 
award. 


Further reference will be made to some portions of the evidence in 
the course of the opinion. ; 

At the close of plaintiff’s case, defendant offered a peremptory instruc- 
tion in the nature of a demurrer to the evidence, which the court refused; 
and at the close of the entire case plaintiff again offered such instruction 
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which was again refused. The cause was submitted to the jury upon in- 
structions offered by plaintiff and those given of the court’s own motion, 
all of the instructions offered by defendant being refused, one of them 
being an instruction to the effect that under the pleading and evidence 
plaintiff could not recover more than $268.70. The jury returned a verdict 
for plaintiff in the sum of $503.48, the amount claimed in the petition, 
with interest from October 22, 1914, amounting to $130.11. The jury 
assessed no damages for vexatious refusal to pay, but did undertake te 
assess an attorney’s fee in the sum of $200. From a judgme:: entered 
accordingly, the defendant appea!s. Plaintiff, in this court, has volunzarily 
remitted the amount of said attorney’s fee, and consequently no question 
is here involved concerning the same. 

{1] I. It is urged that the court erred in refusing to peremptorily 
direct a verdict for defendant; and that defendant was entitled, at least, 
to have the jury instructed that plaintiff could not recover mor? than the 
proportionate amount of said award, payable by defendant, to wit, $268.7v. 
It therefore becomes necessary to consider the effect to be given to the 
policy provision regarding an appraisement, to the special agreement con- 
cerning an appraisement made subsequent to the fire, and to the so-called 
“award” made by the appraiser Dawson and the umpire. 

In Security Printing Co. v. Westchester Fire Insurance Co., 204 Mo. 
App. 390, 221 S. W. 430, which arose out of the same fire loss, we had 
under consideration this same policy provision, agreement and “award.” 
The petition and answer in that case were the same as the petition and 
answer in this case, but in the Westchester Case the reply was a zeneral 
denial. The evidence in the case before us differs somewhat from that in 
the Westchester Case, though some of the testimony is precisely the same, 
having been read from the record in the Westchester Case. 

In the Westchester Case we held that the provision of the policy 
requiring an appraisal of the loss in the event of a disagreement betiveen 
the parties respecting the same was not binding upon the plaintiff, and in- 
effectual to require the plaintiff to submit to such appraisement as a condi- 
tion precedent to its right to bring its action on the policy. That ruling 
followed the ruling of the Supreme Court in Young v. Insurance Co., 269 
Mo. 1, 187 S. W. 856, where it was held that section 868, Rev. Stat. 1909 
(section 595, Rev. Stat. 1919), applied to provisions in a fire insurance 
policy for an appraisement. That section provides, in substance, that any 
contract or agreement containing any clause or provision providing for 
“an adjustment by arbitration” shall not preclude any party or beneficiary 
thereunder from instituting suit or other legal action on such c intract at 
any time, and that compliance with such clause or provision shall not be a 
condition precedent to the right to bring or recover in any action. But 
since the decision in the Westchester Case, the Supreme Ccurt has over- 
ruled the Young Case, in this respect, holding that the statute, supra, 
has no application to a stipulation in an insurance policy providing for an 
appraisal of the joss in case of'a disagreement between the parties as to 
the amount thereof, as provided in the policy in suit. 

[2] It follows, therefore, that the policy provision with which we 
here have to deal must now be held to be a valid provision, binding upon 
the plaintiff; for, in the absence of a statute affecting the matter, the 
validity of a provision of this character cannot be doubted. The prov’sion 
is not one ousting the courts of jurisdiction, but leaves the general ques- 
tion of liability to be judicially determined, and simply provides a reason- 
able method of estimating and ascertaining the amount of the loss. See 
Dworkin v. Insurance Co., 285 Mo. 342, 226 S. W. 846; Carp v. Insurance 
Co., 104 Mo. App. 502, 79 S. W. 757; Zallee v. Insurance Co., 44 Mo. 530; 
14R. C. L. p. 1354, § 525. It is undisputed that there was a disagreement 
as to the amount of the loss; and an attempt, at least, was made to com- 
ply with this provision of the policy. 

[3] II. It has been held in many cases that a provision of this char- 
acter in an insurance policy is to be regarded as collateral to the contract 
of insurance, unless by its terms it is made a condition precedent to the 
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right of the insured to sue upon the policy. And it is said that to amount 
to a condition precedent the stipulation for an appraisal must be clearly 
made so; but it has been held that such is the effect of a provision that the 
loss shall not be payable until the amount thereof shall have been determined 
by appraisers. See 14 R. C. L. p. 1356, § 526, and authorities cited. In 
the instant case, as shown above, the policy provides for an appraisal! of 
the loss, in the manner indicated, in the event of a disagreement between 
the parties as to the amount thereof, and, inter alia, provides that “the 
loss shall not become payable until sixty days after the notice, estimate, 
ascertainment and satisfactory proof of the loss * * * have been re- 
ceived * * * including an award by appraisers when an appraisal has 
been required,” and provides further that rio action on the policy shall be 
sustainable “until after full compliance by the insured with all the fore- 
going requirements.” This court has held that such provisions require 
compliance by the assured with the stipulation for an appraisal, as a 
condition precedent to his right to maintain an action on the policy. Carp 
v. Insurance Co., supra, and authorities cited. 


It follows, therefore, that plaintiff was required to comply with this 
requirement of the policy before he was entitled to maintain an action on 
the policy. There is no dispute, however, as to the fact that plaintiff, in 
the first instance, did all that was required of him in this respect, in that 
plaintiff, upon the request of the insurance companies, including defendant, 
entered into the special agreement set out above, whereby the appraisers 
were appointed; plaintiff selecting one appraiser and the insurance com- 
panies the other. After the “award” was made, however, plaintiff disre- 
garded it and instituted this action. The instructions given at the trial 
below proceeded, in part, upon the theory that the jury were entitled to 
disregard the appraisal if they found that it was not an appraisal “by 
items and in detail,’ as provided in the special agreement for submission 
to appraisers entered into between the parties subsequent to the fire. The 
policy contains no such requirement, but merely, in general terms, provides 
for an appraisal in the event of a disagreement as to the loss. Nothing 
is stipulated therein as to the manner in which the appraisers shall pro- 
ceed in making their appraisement, except that they shall “estimate and 
appraise the loss, stating separately the sound value and damage.” It is 
therefore necessary to determine what effect should be given to the special 
agreement. 

[4] III. This special agreement, entered into after the fire, whereby 
the appraisers were appointed, was a practical means of carrying into effect 
the general provisions of the policy as to an appraisement. It was clearly 
competent for the parties to contract as to the manner in which the policy 
provision should be carried out; and we think that this special agreement 
is controlling on the question as to the manner in which the appraisers, 
or they and the umpire, were required te proceed in making the appraise- 
ment. In Bangor Savings Bank v. Insurance Co., 85 Me. 68, 26 Atl. 991, 
20 L. R. A. 650, 35 Am. St. Rep. 341, the policy involved was like that sued 
upon, containing a general provision for an appraisal in the event of a 
disagreement as to the loss. After the fire the parties entered into a 
special agreement regarding the appraisal. Touching this agreement the 
court said: 

“On the other hand, it is obviously competent for the parties to modify 
or waive any provisions of their written contract by a subsequent mutual 
agreement not in writing. Wiggin v. Goodwin, 63 Maine, 392; Goss v. 
Nugent, 5 Barn. & Ad. 65; Hall v. Ins. Co., 57 Conn. 105. The last-named 
case is precisely in point, and the court said: ‘The provision in the policy 
referred to was not designed to prescribe and it does not intend to pre- 
scribe any form of submission. It only gives certain leading features of 
the submission which were in fact substantially complied with. * * * 
But the capacity of the parties to contract could not be restricted by the 
policy so that they could not waive its requirements and make a submis- 
sion to suit themselves, provided of course it was not otherwise unlawful. 
So far, therefore, as there is any material difference respecting the duties 
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of the appraisers or the umpire, between the provisions of the policy and 
the terms of the written agreement for a submission, the former is pre- 
sumptively superseded by the latter, and in such a case the duties of the 
appraisers and of the umpire are to be ascertained and their conduct ex- 
amined with reference to the terms of the submission actually signed by 
the parties.” 


[5] IV. In the Westchester Case, supra, we held that the “award.” 
signed by one of the appraisers and the umpire, showed upon its face that 
it was not made in substantial compliance with the terms of the special 
agreement entered into subsequent to the fire, in that it was plainly not an 
appraisal “by items and in detail.” Appellant finds much fault with that 
ruling, citing many cases dealing with the sufficiency of appraisals made 
pursuant to provisions therefor in fire insurance policies. A review of these 
cases would here serve no useful purpose. in the instant case the property 
destroyed cr damaged consisted of various classes, such as standing type 
forms, electrotypes, cuts, printed forms, blank stock, etc., all contained 
in the basement of the building mentioned. And it seems entirely clear 
that an appraisal of the sound value thereof and loss and damage thereto 
consisting merely of the words, “Basement. Sound value, $41,297.37. * * * 
Loss and damage $13,434.98,” does not constitute an appraisal of the 
sound value of and loss and damage to the aforesaid property, by items 
and in detail. Indeed, it seems to us that such appraisal is the very con- 
verse of an appraisement by items and in detail, for it is an appraisement 
in bulk, or lump, of the sound value of, and the loss and damage to, all of 
the property contained in such basement taken as a whole. It seems ob- 
vious that no attempt was made to comply with this provision of the 
special agreement. 


[6] In this connection, we may say further that it appears unneces- 
sary to refer in more detail to the testimony adduced regarding the acts 
of the appraisers and the umpire. Appellant makes much of the fact 
that the appraisers had with them the inventories referred to above, which, 
it is said, they used and “checked over” in examining the property in the 
basement. But the provision of the special agreement here in question 
is not one concerning merely the manner in which the appraisers were 
required to examine the property, but has to do with the character of the 
appraisal itself, requiring an appraisal “by items and in detail.” Such, we 
think, is not-the character of the appraisal made. However, this question 
was treated below as one of fact for the jury; and of this, we think, 
defendant has no ground of complaint. 


[7] V. In view of what we have held above, the attempt to have an 
appraisal made in accordance with the terms of the special agreement 
proved abortive. And it seems entirely clear from the evidence that such 
attempt failed through no fault on the part of the insured, this plaintiff. 
The question then arises whether plaintiff, under the circumstances, was 
required to demand that another appraisal be had, or take steps to secure 
an appraisal which would comply with the terms of the special agreement, 
before he was entitled to maintain an action on the policy. This question 
is one which has been frequently before the courts and as to which the 
authorities are not harmonious. In 14 Ruling Case Law, p. 1361, § 532, 
it is said: 

“The prevailing view seems to be that where there is a failure to 
secure an award, after a submission to arbitration has been made in accord- 
ance with the stipulation therefor in the contract of insurance, and the 
failure is due to the fault of neither party, the insured is not compelled 
to submit to another delay, but may forthwith bring his action in the 
courts. This is placed upon the ground that a claimant under a policy ought 
not to be tied up forever without his fault and against his will by an 
ineffectual arbitration.” 


The view that, in cases of this character, where an attempted appraisal 
has failed without fault on the part of the insured, he may then bring his 
action on the policy, appears to be sound and to be sanctioned by the 
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weight of authority. The insured’s right of action is not derived from 
the agreement to submit to appraisement, which merely provides a means 
of ascertaining the loss, but from the policy; and if he, in good faith, com- 
plies with the terms of the policy, and is not chargeable with the failure 
of the appraisers to make a valid appraisal, his right of action on the 
policy would seem to be complete. In this connection, see Bernhard v. 
Rochester German Ins. Co., 79 Conn. 388, loc. cit. 396, 65 Atl. 134, 8 Ann. 
Cas. 298; Connecticut Fire Ins. Co. v. Cohen, 97 Md. 294, 55 Atl. 675, 99 
Am. St. Rep. 445; Shawnee Fire Ins. Co. v. Pontfield, 110 Md. 353, loc. cit. 
360 et seq., 72 Atl. 835, 132 Am. St. Rep. 449; Niagara Fire Ins. Co. v. 
Bishop, 154 Ill. 9, 39 N. E. 1102, 45 Am. St. Rep. 105; Pretzfelder v. 
Mercantile Ins. Co., 123 N. C. 163, 31 S. E. 470, 44 L. R. A. 424; Jerrils 
v. Ins. Co., 82 Kan. 320, 108 Pac. 114, 28 L. R. A. (N. S.) 104, 20 Ann. 
Cas. 251; 14 R. C. L. p. 1361, § 532. 

In the case before us, the evidence shows that plaintiff complied with 
the policy provision concerning an appraisal by selecting a competent and 
disinterested appraiser and entering into the special agreement whereby the 
appraisers were appointed and whereby the parties stipulated as to how 
the policy provision should be carried out. And it does not appear that 
the plaintiff in any wise interfered with the appraisal thereafter or did 
anything to contribute to the failure of the appraisers and the umpire to 
make an appraisal in accordance with the terms of the special agreement, 
or acted otherwise than in good faith throughout the matter. Under all 
of the circumstances, we do not think that plaintiff was required to submit 
to further delay and demand that further steps be taken to secure a valid 
appraisal, as a condition precedent to his right to maintain an action on 
the policy. The policy does not in terms so provide; and having performed 
that which was required of him by the policy in this respect, and the 
attempt to secure an appraisal in compliance with the special agreement 
having failed without fault on his part, it would seem to be consonant 
with reason and justice to hold that he is then entitled to bring his action 
on the policy. What is said in the course of the opinion in Carp v. Insur- 
ance Co., supra, not wholly consistent with the views expressed above, 
appears to have been unnecessary to a decision in the case, and, we think, 
should not be followed. 

Whether a party may be held responsible, under some circumstances, for 
misconduct on the part of the appraiser whom such party appoints, result- 
ing in a failure to consummate an appraisal, is a matter as to which the 
authorities are not in harmony. See Shawnee Ins, Co. v. Pontefild, supra; 
Connecticut Fire Ins. Co. v. Cohen, supra; Niagara Fire Ins. Co. v. Bishop, 
supra; McCullough v. Insurance Co., 113 Mo. 606, 21 S. W. 207; Carp v. 
Insurance Co., supra. But that question does not appear to be hewalved 
in the present case. So far as concerns the failure of the two appraisers 
to agree, this appears to have resulted from an honest difference of opinion. 
It cannot be said that the attempted appraisal, under the special agreement, 
failed because of any misconduct on the part of the appraiser appointed 
by plaintiff; and our decision herein does not proceed upon the theory 
that defendant waived or forfeited its right to an appraisal by reason of 
any misconduct on the part of the appraiser appointed by defendant at- 
tributable to the latter. 

It follows that we must disallow appellant’s assignment of error as to 
the refusal of the court below to peremptorily direct a verdict for the 
defendant, as well as its assignments of error as to the refusal of appel- 
lant’s instruction to the effect that plaintiff could not recover more than 


70. 

[8, 9] VI. In this connection, we note that defendant contends that 
plaintiff failed to establish a case by its evidence, and that consequently the 
court erred in refusing to direct a verdict for defendant at the close of 
plaintiff's case. This argument proceeds upon the theory that the burden 
was upon plaintiff to allege and prove compliance by it with the policy 
provisions regarding an appraisal, as a condition precedent to plaintiff's 
right to sue; and it is said that plaintiff neither alleged nor proved com- 
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pliance therewith. As to the petition, we may say, in passing, that the 
allegation to the effect that plaintiff complied with all the terms and 
conditions of the policy was sufficient in this respect. See Jerrils v. Ins. 
Co., supra. And if it be granted that the burden was upon plaintiff to 
show that there was a disagreement as to the loss and the facts showing 
compliance by plaintiff with said provision of the policy which became 
operative in each event—which we need not here decide—the matter is not 
now one of consequence. This is for the reason that defendant put in 
evidence the special agreement for submission to appraisers, the so-called 
“award,” and evidence touching the proceedings on the part of the ap- 
praisers. If there was any error in overruling the demurrer to the evidence 
at the close of plaintiff’s case, it is not now a matter of which defendant 
may avail itself, since the evidence as a whole makes it appear that plain- 
tiff complied with the terms of the policy regarding an appraisal, and that 
the appraisal failed through no fault on its part. It is elementary that 
in such situation the ruling below on the demurrer to the evidence is to 
be adjudged on appeal in the light of all the evidence in the case no matter 
by whom it may have been offered. See Battles v. United Railways Co., 
178 Mo. App. 596, loc. cit. 613, and authorities there cited, 161 S. W. 614. 

VII. Over defendant’s objections, plaintiff, to substantiate the aver- 
ments of the petition respecting the alleged loss and damage to the insured 
property, was permitted to introduce in evidence plaintiff’s Exhibits B, 
C and D. Exhibit B is headed “Inventory of type forms that are total 
loss as result of fire March 18, 1914,” and is a lengthy tabulation of 364 
items, with columns showing the description and size of each form listed, 
the number of pounds of type contained therein, the time required, in 
hand composition or monotype composition or both, to restore the same, 
followed by columns purporting to show the respective values of the type 
and other material contained therein and of such composition; the total of 
these values being stated in the last column. The total of the columns of 
values are: Value of other material $257.60, value of type $971.12, value 
of hand composition $4,764.24; and value of monotype composition $3,- 
352.35; the whole totaling $9,345.31. 

Exhibit C is headed “Inventory of cost of material and time to restore 
type forms damaged in fire of March 18, 1914,” and is a tabulation of 407 
items, with columns headed as in plaintiff’s Exhibit B. The totals of the 
columns or values are: Value of other material $388.78, value of hand 
composition $8,579.81, value of monotype $14, value of type $423.38; the 
whole totaling $9,405.97. 

Exhibit D is a written tabulation headed “Cost to remount half tones, 
zinc: plates, etc., damaged in fire March 18, 1914,” purporting to show the 
cost of remounting the 130 items therein contained, totaling $2,117.66. 

A witness for plaintiff was permitted, over defendant’s objections, to 
testify that these exhibits, together with exhibits E, F, and G, mentioned 
above, showed the “details of the loss’—showed “the loss with respect to 
each item of property involved in the fire.” Another witness for plaintiff 
was permitted, over defendant’s objections, to testify that Exhibit B shows 
correctly the loss and damage to the items of property therein described, 
and to answer similar questions as to Exhibits C and D. 

[10] We think that the court erred in admitting testimony of this 
character to show the loss. As to type forms totally destroyed, plaintiff 
was entitled to recover the value thereof immediately preceding the fire, 
as being the actual loss sustained. And upon type forms partially de- 
stroyed plaintiff was entitled to recover “a sum of money equal to the 
damage done to the property.” Section 6231, Rev. Stat. 1919. Though 
the policy provided that the loss or damage recoverable could not exceed 
what it would cost to repair or replace the property with material of like 
kind and quality, it is specifically provided therein that the loss or damage 
shall be ascertained or estimated according to the actual cash value at the 
time of the loss; And regardless of the policy provisions in this respect, 
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saamaey for a partial loss is governed by the statute, supra, which provides 
that— 

“It shall be the duty of the party writing the policies to pay the assured 
a sum of money equal to the damage done to the property, or repair the 
same to the extent of such damage, not exceeding the amount written in 
the policy, so that said property shall be in as good condition as before 
the fire, at the option of the insured.” 


_ Under this section the insured, suing for a partial loss under the 
policy, is entitled to recover an amount equal to the damage done to the 
property; and the damage done to the property is properly ascertainable 
by proof of the reasonable value thereof immediately prior to the fire and 
the reasonable value thereof immediately after the fire. See Tinsley v. 
#Etna Ins. Co., 199 Mo. App. 693, loc. cit. 708, 205 S. W. 78; Non-Royalty 
Shoe Co. v. Insurance Co., 277 Mo. 399, 210 S. W. 37; McIntyre v. Insur- 
ance Co., 131 Mo. App. 88, loc. cit. 94, 110 S. W. 604; Sharp v. Insurance 
Co., 164 Mo. App. 475, 147 S. W. 154. 

{11, 12] The Exhibits B and C purport to show, not the reasonable 
value of the property immediately prior to the fire, but the cost, in labor 
and material, to replace the forms in question. Such cost would not neces- 
sarily be the measure of plaintiff’s recovery; and we think that it was 
prejudicial error to permit witnesses to state their conclusions that the 
same constituted the loss and damage to the property. It is pointed out by 
respondent that the policy by its terms covered “composition, * * * 
standing forms, including composition on electrotypes, stereotypes and 
standing forms.” But while this is true, such provisions must be taken 
to mean that the cost of composition was intended to be covered when 
such cost was an element entering into the determination of the value of 
the property at the time of the loss. It does not follow that plaintiff 
was entitled to recover the cost of composition to restore type forms that, 
before the fire, were worthless except for the material contained therein. 
These forms were forms that had been used for printing orders or “jobs” 
and had been placed in the basement of this building for possible future 
use. Many of them had been thus stored away for years, and the evidence 
is quite indefinite as to the number of such forms that might be regarded 
as “live forms.” It is said that some of them had not been used for ten 
years. Touching this matter, a witness for plaintiff testified that plaintiff 
only kept forms that it expected to use again; and that such forms have a 
value, first, on account of the material in them, which is determined by 
weight and market price, and, second, a value in the cost of composition. 
When asked if the latter did not depend upon whether “you can repeat 
the same job and print from the same form,” the witness said: “There 
is an open question there.” He later said that the form might have a 
distinctive value, not only for reprinting the exact job, but for use by 
making slight changes therein. 

A witness for defendant, for many years experienced in the printing 
business, testified that he would determine the value of a form that had 
been used and put away, “by the possibility of a return order,” but that 
he “generally estimates that its value would be about 25 per cent of the 
original cost of composition.” 

While these exhibits were admissible in evidence in connection with 
other proper evidence tending to show the loss and damage to the property, 
we think that the testimony to which we have referred was inadmissible; 
and it seems that plaintiff’s case as to proof of the loss and damage recov- 
erable, rests upon testimony of this character, whereas proof should have 
been adduced tending to show the actual value of the property, if any, 
totally destroyed, and tending to show the damage done to the property 
partially destroyed, under the rule stated above. 

It is unnecessary to discuss other questions raised. 

The judgment is reversed, and the cause remanded. 

Becker and Daues, JJ., concur. 
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WILSON er at. v. FARMERS’ MUT. FIRE & LIGHTNING INS. CO. 
OF BATES COUNTY, MO. (No. 14353.) 


(Kansas City Court of Appeals. Missouri. May 1, 1922.) 
240 Southwestern Reporter, 484. 


1. INSURANCE — MERE REFERENCE TO APPLICATION FOR 
PURPOSE OF DESCRIBING PROPERTY NOT AN INCOR- 
PORATION OF ENTIRE APPLICATION. 


An agreement by insured in an application for fire insurance that the 
policy should be void if other insurance were taken on the same property 
without written consent of the insurer was not made a part of the insur- 
ance contract by a mere incorporation in the policy of the property de- 
scription of the application, and did not render the policy void when the 
insured took other insurance. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


2. INSURANCE — UNDER PROVISION PERMITTING ADDI- 
TIONAL INSURANCE ON APPROVAL OF DIRECTORS, 
TAKING OUT ADDITIONAL INSURANCE, WITHOUT SUCH 
APPROVAL, DOES NOT FORFEIT POLICY. 


A provision in the constitution of a fire insurance company incor- 
porated into an insurance contract, permitting the insured to take out ad- 
ditional insurance with the approval of its board of directors, does not 
render such contract on taking out additional insurance void for failure 
to obtain such approval. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 


3. INSURANCE — POLICY PAYABLE TO MORTGAGEE VALID 
UNDER BY-LAW PERMITTING ASSIGNMENT. 


Under a by-law of an insurance company authorizing an insured to 
assign his certificate as security for a mortgage, effective on notice to the 
company’s secretary, a clause attached to a certificate by the secretary 
making the insurance payable to a mortgagee was effective, although in- 
surer never had possession of the certificate, and it was sent direct to the 
mortgagee, and there was no technical assignment. 


(For other cases, see Insurance, Dec. Dig. § 214.) 


Appeal from Circuit Court, Bates County; C. A. Calvird, Judge. 

“Not to be officially published.” 

Suit by J. A. Wilson and another against the Farmers’ Mutual Fire 
& Lightning Insurance Company of Bates County, Mo. From a judg- 
ment for plaintiffs, defendant appeals. Affirmed. 


De Armond & Maxey, of Butler, for appellant. 


T. W. Silvers, of Butler, and Parks & Son, of Clinton, for respond- 
ents. 


Bianp, J. -This is a suit on a fire insurance policy, dated November 
25, 1918, seeking to recover the sum of $1,000 for the destruction by fire 
of a dwelling and a smokehouse belonging to plaintiff Wilson, title to 
which was in him, and on which there was a deed of trust given by him 
and his wife to the Deming Investment Company to secure the payment 
of $4,000, which indebtedness has been assigned to the plaintiff, the Na- 
tional Life Insurance Company. There wes a trial before the court with- 
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out the aid of a jury, resulting in a judgment in favor of plaintiff, and 
defendant has appealed. 

Defendant is a farmers’ mutual fire insurance company, organized un- 
der the laws of the state of Missouri, with its principal office in Bates 
county, Mo. The policy was issued to Wilson by the secretary of the 
company, and at the time of its issuance Wilson informed the secretary 
that he had a loan on the property, which required his taking out the 
insurance. Wilson notified the secretary that he was securing the insur- 
ance for the benefit of the Deming Investment Company, which held the 
lien on the property, that it was necessary for the policy to be assigned 
to that company, and that he wanted a mortgage clause inserted in the 
policy. The secretary agreed to this, and attached to the policy when he 
issued it a mortgage clause, which made the loss, if any, “payable to the 
Deming Investment Company, or assigns, as mortgagee as interest may 
appear, and this insurance, as to the interest of the mortgagee or assigns 
only therein, shall not be invalidated or impaired by any act, omission or 
neglect of the mortgagor or owner.” 

On July 28, 1919, Wilson took out a policy in the sum of $1,000, $500 
of which was upon property covered by defendant’s policy. On October 
12, 1919, the property insured was destroyed by fire. After the fire and 
proof of loss was furnished to the company, it refused to pay. The de- 
fense pleaded in the answer is the provision of the application which read: 

“‘T further agree and warrant that if I shall take other fire and light- 
ning insurance on any of the property herein described during the term of 
insurance under this application without first securing the written consent 
of this company for such additional insurance, then all insurance under 
this application shall become null and void.’” 

[1] That a policy was subsequently taken out by another insurance 
company without securing the written consent of the defendant; that de- 
fendant did not authorize or agree that the insurance as to the interest of 
the mortgagee or assigns should not be invalidated or impaired by any act 
of the mortgagee or owner of the property insured. Defendant now in- 
sists that the policy was void for the reason that the additional insurance 
was taken out by the insured without procuring the consent of the insurer, 
that the secretary had no authority to execute the mortgage clause attached 
to the policy, and that the insurer is not bound thereby. In order for the 
defense on the ground of subsequent insurance to be a good one, it is 
necessary that defendant show that the terms of the application covering 
matter of other insurance were a part of the contract of insurance. The 
only reference to the application in the policy was that contained after the 
description of the property insured. The policy does not describe the 
premises upon which the dwelling and smokehouse were situated. It merely 
states that there was a certain amount of insurance on the dwelling house 
and other property, the amount of which was set out opposite each item 
insured. Then appears the following: 


“The above [property or building] situated on section 19, town- 
ship 39, range 29, lot , block ; county of Bates, state of 
Missouri. 

For a more particular description, and as forming part of this policy, 
reference being had to application and description of even number here- 
with on file in the office of the company.” 


It is stated in 26 C. J. par. 77, p. 79: 


“The written application on which the policy is issued, and the premium 
note given by insured, are a part of the contract of insurance when prop- 
erly referred to in the policy, and will be construed with the policy in 
determining the rights of the parties. But a mere reference in general 
terms to the application, or to the place where the application may be 
found on file, or a reference by number to an application made in connec- 
tion with a prior policy, is insufficient to make the application a part of the 
contract.” 


It is apparent that the reference to the application made in the policy 
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is not a reference even in general terms to the application, for the refer- 
ence is special, and refers to the application only for the purpose of a 
description of the property insured, and states that the description contained 
in the application should form a part of the policy; no other part of the 
application is referred to, and, as we have already stated, the reference is 
not even general, but special. We therefore hold that the application was 
not a part of the policy, but can be looked to only on the description of the 
property insured. In the case of Continental Insurance Co. v. Burks 
(Mo. App.) 207 S. W. 847, cited by the defendant, it is stated: 


“The note and the policy each refer to the other, and in effect should 
be construed as though one paper.” 


It does not appear from the facts stated in that opinion what was 
the nature of the reference made to the note by the policy, and we think 
that it is not an authority in favor of the defendant. 

[2] The policy, however, does make the constitution and by-laws of 
the defendant a part of the contract. The constitution provides: 


“Not more than four thousand dollars shall be taken in any risk that 
is upon buildings belonging to the same party, that are situated nearer 
than one hundred feet apart. But nothing herein shall prevent a member 
from taking subadditional insurance in any insurance company, not to ex- 
ceed three-fourths of the cash value of the same, subject to.the approval 
of the board of directors of the association.” 


This provision of the constitution and by-laws recognizes the right of 
the insured to take out additional insurance not to exceed three-fourths 
of the cash value of the property insured. While it is provided that this 
could be done with the approval of the board of directors of the defendant, 
it does not appear that such approval was obtained. The constitution does 
not provide that the policy shall be void for the failure to get the consent 
of the board of directors, or that it should be forfeited for such failure. 
The law does not look with favor upon forfeitures, and we will not read 
into the contract a provision for a forfeiture that is not contained therein. 

[3] The by-laws, which are made a part of the policy, provide that— 

“The protected may assign his or her certificate to a creditor as 
collateral security to a mortgage or other indebtedness and the same shall 
be good to the assignee after notice to the secretary, who shall indorse 
the consent of the company on such certificate, and make record of the 
same on the original application, for which he shall be entitled to collect 
25 cents from the insured for his services.” 


Plaintiff insists that this language is broad enough to give the secretary 
authority to attach the mortgage clause, but defendant urges that there 
was no assignment of the policy by the insured, and points to the fact 
that the evidence shows that the insured was never in possession of the 
policy, but after its execution and the attachment of the mortgage clause 
it was sent by the secretary to the Deming Investment Company. We 
think it is immaterial whether or not there was a technical assignment of 
the policy to the Deming Investment Company. It is plain that the pro- 
visions of the by-laws are meant to be very broad. They gave to the 
secretary the authority to consent to the insured’s assigning the policy 
as collateral to secure a mortgage upon the property. We do not see how 
it could be of any interest to the company whether there was a technical 
assignment of the policy, or merely that the policy was given to the mort- 
gagee as collateral security for the indebtedness against the property in- 
sured, such as was done in this case. This provision of the by-laws recog- 
nizes the authority of the secretary to consent that the policy might be 
assigned to the holder of the mortgage upon the property, and we think 
its terms are broad enough to authorize the secretary to agree to and to 
attach the mortgage clause that he made a party of the policy issued. 

Defendant wholly failing to show any defense to this action, the 
court properly rendered judgment in favor of plaintiff. 

The judgment is affirmed, 

All concur. 
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HASELTINE v. FARMERS’ MUT. FIRE INS. CO. OF BILLINGS, 
CHRISTIAN COUNTY, MO. (No. 3049.) 


(Springfield Court of Appeals. Missouri, May 8, 1922.) 
240 Southwestern Reporter 815. 


1. INSURANCE—INSTRUMENTS TO BE CONSIDERED IN DE- 
TERMINING CONTRACT STATED. 


In determining and construing a mutual company’s contract of insur- 
ance, the application, policy, and the company’s constitution and by-laws 
are to be considered together. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


5. INSURANCE—RULE OF CONSTRUCTION OF POLICY 
AGAINST INSURER HELD INAPPLICABLE. 


Rule that an insurance policy will be strictly construed against in- 
surer has no application where, the rule against parol evidence being re- 
moved by ambiguity of the contract, the parties agree as to what was in 
fact intended. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Cox, P. J., dissenting. 


Appeal from Circuit Court, Green County; Guy D. Kirby, Judge. 

Action by Lincoln Haseltine against the Farmers’ Mutual Fire Insur- 
ance Company of Billings, Christian County, Mo. Judgment for defend- 
ant, and plaintiff appeals. Affirmed. 


Wright & Ruffin, of Springfield, for appellant. 
W. P. Sullivan, of Billings, and O. E. Gorman, of Springfield, for 
respondent. 


OHIO FARMERS’ INS. CO. v. COCHRAN. (No. 17091.) 
(Supreme Court of Ohio. March 28, 1922.) 
135 Northeastern Reporter 537. 


Syllabus by the Court. 
1. INSURANCE—“INSURANCE POLICY” DEFINED. 

An “insurance policy” is a contract between the insured and the in- 
surer, whereby for an agreed premium one party undertakes to compensate 
the other for loss on a specified subject by specified perils. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Policy of Insurance.) 


2. INSURANCE—SUBSTANTIAL PERFORMANCE OF CONTRACT 
SUFFICIENT FOR RECOVERY. 


The long and uniformly settled rule as to contracts requires only a 
substantial performance in order to recover upon such contract. Merely 
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nominal, trifling, or technical departures are not sufficient to breach the 
contract. 


(For other cases, see Insurance, Dec. Dig. § 307.) 


4. INSURANCE—PROVISION OF POLICY REQUIRING WAIVER 
TO BE INDORSED IN POLICY HELD NOT TO PRECLUDE 
AUTHORIZED AGENTS OR OFFICERS FROM WAIVING 
PROVISION AS TO FILING OF PROOF OF CLAIM BY THEIR 
CONDUCT. 


A written provision in a policy, “No officer, agent, or adjuster, or other 
representative, shall have power to waive or alter any of the provisions or 
conditions of this policy * * * unless when actually indorsed hereon 
or added hereto by such officer, agent, or adjuster,” etc., does not prevent a 
waiver of any provision of the policy by the acts and conduct of the in- 
surance company by its duly authorized officers or agents. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


5. INSURANCE—WHETHER INSURER WAIVED REQUIREMENT 
AS TO FILING OF PROOF OF CLAIM WITHIN SPECIFIED 
PERIOD HELD FOR JURY; BURDEN OF PROVING WAIVER 
OF REQUIREMENT AS TO FILING OF PROOF OF CLAIM 
ON INSURED. 


A waiver properly pleaded, to support which relevant proof has been 
offered, in a trial to a jury, becomes a question of fact for the determina- 
tion of the jury, the burden of proving which by a preponderance of the 
evidence is upon the party relying upon the waiver. 


(For other cases, see Insurance, Dec. Dig. §§ 646[5]) 668[15].) 


6. INSURANCE—CHARGE CONSIDERED AS A WHOLE; JUDG- 
MENT NOT REVERSED THOUGH INSTRUCTION MAY 
HAVE MISLED JURY WHERE INSTRUCTION FAIRLY AND 
CORRECTLY STATED THE LAW; INSTRUCTION ON 
WAIVER OF REQUIREMENT AS TO FILING OF PROOF OF 
CLAIM HELD NOT MISLEADING. 


A charge of the trial court upon the subject of waiver must be con- 
sidered as a whole so far as it applies to the subject of waiver. If, judged 
by its four corners, the charge upon that subject fairly and correctly states 
the law applicable to the pleadings and the evidence, the cause, upon re- 
view, should not be reversed merely because it is possible the jury may 
have been misled. The question should be: Was the jury probably mis- 
led in. 8 matter materially affeating the complaining party’s substantial 
rights! 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Certified by Court of Appeals, Logan County. 

Action by J. M. Cochran against the Ohio Farmers’ Insurance Com- 
pany. Judgmnt for plaintiff affirmed by the Court of Appeals and the, 
case certified to the Supreme Court. Affirmed. 


The plaintiff, J. M. Cochran, brought an action in the common pleas 
court of Logan county against the Ohio Farmers’ Insurance Company to 
recover for loss by fire on three several insurance policies, averring that 
he had fully performed each and all of the several things to be done by him 
set forth in the policies, save and except the formal “proof of loss” within 
60 days from the time of the fire. 

He further pleaded, however, that the company by its knowledge and 
conduct had waived this provision in each one of the several policies. 

The insurance company demurred to this cause of action in the 
amended petition, and upon the demurrer being overruled denied the facts. 


14——-Vol. LX, 
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The insurance company further pleaded that the plaintiff, Cochran, 
had falsely and fraudulently misstated the values purporting to be in- 
sured; had falsely and fraudulently misrepresented material statements of 
fact to the prejudice of the company; had refused to permit any person 
to enter the burning building and save the contents thereof; and, lastly, 
had made false and fraudulent statements as to the amount of the loss; 
for all of which’ the plaintiff. Cochran, ought not to recover against the 
defendant. 


The cause was finally tried upon its merits, submitted to the jury 
under instructions of the court as to the law, and a verdict returned in 
favor of Cochran. 

Motion for new trial was overruled. and judgment entered on the ver- 
dict. Error was prosecuted to the Court of Appeals. which affirmed the 
judgment below, but certified the record to this court for review upon the 
ground of conflict, which appears in the following language: 


“The court hereby find that the judgment upon which they have agreed 
in the above-entitled: cause is in conflict with a judgment pronounced upon 
the same question by another Court of Appeals of the state, namely, the 
Court of Appeals of the Sixth District, in the case of Northen Assurance 
Company v. Frank F. Kehoe. in Lucas county, Ohio, decided June 2. 1913.” 


Frank Taggart, of Wooster, and Miller & Middleton, of Bellefontaine, 
for plaintiff in error. 
; W. Clay Huston and West & West, all of Bellefontaine. for defendant 
in error. 


WANAMAKER, J. In the petition in error filed in the Court of Appeals 
there are 30 separate assignments of error, which involve repetitions. 
superrefinements, trifling and technical distinctions, such as long ago should 
have been omitted from the standard practice of the law, in the interest 
of simplified, substantial justice. 

As a rule. cases involve but one pivotal point; sometimes two; rarely 
three. The other points raised are only chaff and shuck. So, here. the 
first substantial error entitled to consideration in this opinion relates to 
the alleged false and fraudulent statements of the insured touching the 
insurance and touching the loss by fire. These are questions of fact that 
were submitted to the jury upon the evidence tendered by the parties to the 
cause. 

The jury found against the insurance company, and unless there was 
error in the charge of the court touching matters materially affecting the 
substantial rights of the party. to the prejudice of such party, the finding 
of the jury as to such matters of fact must control this court. This is 
after all, only elementary. 

No serious complaint is made of the charge of the court upon the 
subject of fraud upon the part of the insured, and the reading of the charge 
of the court in that behalf discloses that there was no prejudicial error. 

There is but one remaining question in the case, upon which, after all, 
the defense was essentially if not exclusively based, and that is the question 
of waiver as to the 60-day proof of loss. The policy in that respect pro- 
vides in section 3: 


“3. In case of loss, the insured shall give immediate notice thereof 
in writing to this company, protect the property from further damage, 
put it in the best possible order, and within sixty days after the loss unless 
such time is extended in writing by this company, shall deliver to this 
company at its office in Leroy, Ohio, a statement signed and sworn to by 
the insured, stating the time, origin and circumstances of the fire, the 
interest of the insured and of all others in the property,” etc. 

[3-6] Cochran admitted that this formal notice of proof of loss was 
not given within the 60 days, but claimed in his amended petition that the 
company’s own acts and conduct, through its head office, its soliciting agents 
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that wrote the policies or procured them to be written in Logan county, 
together with the orders and directions to the state fire marshal issued 
by the insurance company—that all these acts, in which the insurance 
company was the inducing and directing cause, constituted a waiver in 
fact and law; that so far as the provision in section 3 pertaining to the 
60-day notice was for the benefit of the insurance company, the insurance 
company had by its own acts and conduct brought “the origin and circum- 
stances of the fire” to the attenticn of the state fire marshal’s department, 
which department was at the instance of the insurance company and its 
agents making an investigation as to the “origin and circumstances of the 
fire,” suspecting the culpability of the plaintiff in that respect. 
The court in its charge upon the question of waiver stated: 


“Tf you find from all the evidence and circumstances surrounding this 
case that there were such acts and such conduct on the part of the defend- 
ant, by its officer or officers or agent or agents, so authorized to so bind 
the company, that would cause a man of ordinary judgment and discretion 
to believe that the formal proofs of loss within the 60 days would not be 
required, and that the same had been waived, that plaintiff so believed and 
so acted upon such belief, the company knowing it was so leading and 
causing plaintiff to so believe, would amount to a waiver of such proofs 
by acts and conduct of the defendant company.” 


The jury had before them the entire course of the dealings between 
the insured and the company and its agents, the oral testimony, and many 
letters; also, the investigation thta was then being conducted by the state 
fire marshal. The jury were in a most favorable position to weigh this 
evidence, and their finding in this behalf, sustained by the trial judge and 
the Court of Appeals, cannot be disturbed or reviewed by this court, espe- 
cially in view of the fact that the most vital part of the proof of loss so 
far as the company was concerned related to “the origin and circum- 
stances of the fire.” Owing to the loss heing a total loss of all the con- 
tents, the other matters to be set forth in the proof of loss were largely 
formal and unimportant. 

It seems to be conceded on both sides that the origin of this fire is 
involved in much mystery, and it is not infrequent, nor perhaps unnatural, 
to very often suspect the owner’s responsibility for the fire. He is in a 
peculiar position when resting under such suspicion, particularly if he be 
entirely innocent and an investigation is being conducted either by the 
company or by public authorities at its behest. 

The properties, no less than the wisdom of the embarrassing situation, 
virtually require him to await this independent investigation, rather than 
to press his demands for immediate payment, or to take any further steps 
upon his part essential to the formal proof of loss, to wit, the origin and 
circumstances of the fire, until the investigation is completed and a formal 
report made by the state authorities, who are acting at the instance of the 
insurance company. 

Probably no branch of our law has become more involved in diverse 
decisions and doctrines than the law of insurance. Technical statutes 
have been enacted and technical decisions have been rendered, until the 
laws of insurance are in an almost hopeless state of confusion throughout 
the country, and it would be idle to attempt to harmonize them. 

[1] No doubt much of this diversity and confusion is due to the 
fact that we have departed too far from the fundamentals of the law of 
insurance. Insurance, no matter of what variety, is, after all, only a 
contract and the basic laws applicable to contracts must be applicable to 
Insurance policies. 

Black, in his Law Dictionary (2d Ed.), defines “insurance” as follows: 


“A contract whereby, for a stipulated consideration, one party under- 
takes to compensate the other for loss on a specified subject by specified 
perils. The party agreeing to make the compensation is usually called 
the ‘insurer’ or ‘underwriter’; the other, the ‘insured’ or ‘assured’; the 
agreed consideration, the ‘premium’; the written contract, a ‘policy’; the 
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events insured against, ‘ricks’ or ‘perils’; and the subject, right, or interest 
to be protected, the ‘insurable interest.’ ” 

This definition has been generally accepted by courts, but is too often 
ignored in the decisions of courts. 

Now in the present case the owner of the property insured declares 
that he fully performed his part of the contract or policy, save and except 
the formal 60-day notice referred to in the policy, and that formal notice 
he pleads has been waived by the acts and conduct of the insurance com- 
pany, as by the terms of the contract the chief element in such notice 
related to “the origin and circumstances of the fire,” which was under 
investigation by the state fire marshal and his department at the instance 
of the insurance company. Other details are pleaded, but this is the bottom 
fact upon which the delays evidently depended. 

It is an old rule of law, as old as the law of contracts, that where 
one party has substantially performed his part of the contract, he may 
call upon the other party to perform his part of the contract; or, such 
party failing so to perform, he may sue for breach of contract. 

2] The law of an insurance contract is not basically different from 
the law of any other kind of contract. Where there is substantial per- 
formance upon one side, there should be substantial performance upon the 
other side; and there is substantial performance upon one side when such 
performance does not result in any wrongful substantial injury to the 
other side. 

Now, under the circumstances of this case, how was the other side, 
the insurance company, in any wise substantially wronged by the insured 
failing within the 60 days to file that formal written notice of which the 
insurance company complained in the pleadings and at the trial? The insur- 
ance company was the one that was pleading for delay, and not the in- 
sured. Grant that the company’s demand for delay was justified, it can- 
not thereafter be heard to complain that such delay, touching “the origin 
and circutnstances of the fire,” brought about largely by itself rather than 
by the insured, had substantially injured it. 

It is time to get away from some of the old-time doctrines—insuring 
the owner of property in 1 line, and then uninsuring him in the next 99, 
involving his contractual right in a maze of conditions precedent, condi- 
tions subsequent, conditions directory, and conditions mandatory, under a 
contract, requiring formal and technical exactness as to the manner and 
form of all these policy provisions in insurance risks, which are not required 
in any other kind of contract. 

Under the record in this case, we find no prejudicial error materially 
affecting the substantial rights of plaintiff in error, and we further find 
under the record that substantial justice has been done. 

Judgment affirmed. 

Marshall, C. J., and Johnson and Robinson, JJ., concur. 

Fleugh, J., concurs in the judgment. 


GRAHAM v. STANDARD FIRE INS. CO. (No. 10880.) 
(Supreme Court of South Carolina. April 26, 1922.) 
112 Southeastern Reporter 88. 


1, INSURANCE—EVIDENCE OF KNOWLEDGE OF AGENTS 
THAT INSURED AUTOMOBILE WAS MORTGAGED AND 
USED IN PUBLIC SERVICE SUFFICIENT TO GO TO JURY. 


In an action on an automobile fire insurance policy defended on the 
ground that the car was mortgaged and used in public service, contrary 
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to the policy evidence of knowledge thereof by agents of the insurance 
company held sufficient to go to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. a ONCE PROVEN PRESUMABLY CON- 
TINUES. 


Where the agency of the company’s local agent is proven, it is pre- 
sumed to have continued, in the absence of proof of change. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


3. INSURANCE—POLICY ON AUTOMOBILE NOT IN PUBLIC 
SERVICE WHEN DESTROYED WAS NOT FORFEITED BE- 
CAUSE AUTOMOBILE HAD BEEN IN PUBLIC SERVICE. 


Under automobile fire insurance policy providing that the automo- 
bile must not be used in public service, if the automobile was not in public 
service when destroyed, the policy was not forfeited because it had been 
in public service. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


Appeal from Common Pleas Circuit Court of Anderson County; 
George E. Prince, Judge, 

Action by A. K. Graham against the Standard Fire Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 


Greene & Earle, of Anderson, for appellant. 
Bonham & Allen, of Anderson, for respondent. 


he 


HARTFORD FIRE INS. CO. v. GALVESTON, H. & S. A. RY. CO. 
(No. 280—3518.) 


(Commission of Appeals of Texas. Section A. April 5, 1922.) 
239 Southwestern Reporter, 919. 


1, INSURANCE — FOREIGN FIRE INSURANCE COMPANIES 
MUST PROCURE ANNUAL RENEWALS OF CERTIFICATES 
OF AUTHORITY TO DO BUSINESS. 


Under Rev. St. arts. 4497, 4862, 4943, 4960-4964, and Pen. Code 1911, 
arts. 642-645, relating to certificates of authority of foreign insurance 
companies, but not expressly prohibiting fire insurance companies from 
transacting any business except under a certificate of authority renewed 
annually, as is provided in the case of other insurance companies by Rev. 
St. art. 4761, it is necessarily implied that fire insurance companies shall 
procure the proper renewal of their certificates of authority annually, and 
that they are not authorized to transact any insurance business within the 
state without such certificate. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


2. INSURANCE—WANT OF AUTHORITY OF COMPANY TO DO 
BUSINESS DOES NOT PREVENT RECOVERY BY INSURED. 
Since the statutes do not declare a policy of insurance written without 

a certificate of authority to be void, nor prohibit any one from procuring 

such insurance, the insurance companies cannot defeat recovery on a pol- 

icy issued by them because of the want of such certificate. 
(For other cases, see Insurance, Dec. Dig. § 24.) 
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5. INSURANCE—FOREIGN CORPORATION NOT AUTHORIZED 
TO DO BUSINESS CAN ENFORCE CLAIM ASSIGNED TO IT 
BY INSURED AFTER ITS PAYMENT OF THE INSURANCE, 


Where a contract of insurance by a foreign corporation not author- 
ized to do business within the state had been fully executed by the pay- 
ment to insured of the loss covered by the policy, and the assignment by 
the insured to the insurance company of his claim against the carrier 
causing the loss, the company can maintain an action on the assigned 
claim or upon its right by subrogation to the rights of the insured. 


(For other cases, see Insurance, Dec. Dig. § 24.) 


6. INSURANCE — FOREIGN COMPANY NEED NOT PROCURE 
PERMIT TO DO BUSINESS REQUIRED GENERALLY OF 
FOREIGN CORPORATIONS. 

A foreign insurance company is not required to procure the permit to 
do business required by Rev. St. arts. 1314-1318, since article 1319, ex- 
pressly exempts from the preceding articles corporations required by law 
to procure certificates of authority to do business from the Commissioner 
of Insurance and Banking. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


7. INSURANCE — COMPANY AUTHORIZED TO INSURE SHIP- 
MENT HAS IMPLIED AUTHORITY TO TAKE ASSIGNMENT 
OF CLAIMS AGAINST CARRIER. 


An insurance company which is authorized by its charter to insure 
goods against the hazards of inland transportation as permitted by Rev. 
St. art. 4862, has implied power to take for its indemnity as assignment 
of the claims of the owner of the insured property against the carriers 
causing the loss and to prosecute the same to judgment. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by the Hartford Fire Insurance Company against the Galveston, 
Harrisburg & San Antonio Railway Company. A judgment for plaintiff 
was reversed by the Court of Civil Appeals (220 S. W. 781), and judg- 
ment rendered for the defendant, and both parties bring error. Judgment 
of the District Court and of the Court of Civil Appeals reversed, and 
cause remanded for new trial. 


P. A. Wells, of Chicago, Ill., and J. A. Templeton, of Fort Worth, 
and J. F. Sutton, of Alpine, for plaintiff in error. 

Baker, Botts, Parker & Garwood, of Houston, W. B. Teagarden, of 
San Antonio, and Wigfall Van Sickle, of Alpine, for defendant in error. 


BOATNER et at. v. HOME INS. CO. (No. 288-3544.) 
(Commission of Appeals of Texas, Section B. April 12, 1922.) 
239 Southwestern Reporter, 928, 


1, INSURANCE— ADDITIONAL INSURANCE CLAUSE IN FIRE 
POLICY VALID TO AVOID POLICY AS TO INSURED. 


Where a fire insurance policy provided that the entire policy should 
be void if the insured hereafter procured any other contract of insurance, 
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a breach of the additional insurance clause avoided the policy as to the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE — INSURER’S RIGHTS TO SUBROGATION TO 
MORTAGAGEE’S RIGHTS NOT LOST BY LITIGATING 
MORTGAGEE’S CLAIM. 


Where policy, as to the insured mortgagor, was forfeited by - his 
taking out additional insurance without insurer’s consent, held that the 
insurer’s right to subrogation to the mortgagee’s rights upon paying the 
mortgagee under the policy, were not forfeited by the fact that insurer 
had litigated the mortgagee’s claim under the policy. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Actions by R. H. Boatner and C. Weil against the Home Insurance 
Company. The actions were consolidated. Judgment for plaintiffs, and 
defendant appeals. From judgment of the Court of Civil Appeals (218 
S. W. 1097) affirming a judgment in favor of plaintiff Weil and revers- 
ing and rendering a judgment in favor of plaintiff Boatner, plaintiff 
Boatner and defendant bring error. Application for writ filed by defend- 
ant dismissed, and judgment of the Court of Civil Appeals in so far as 
it affects plaintiff Boatner affirmed. 


Atkinson & Atkinson, of Houston, and Kleberg, Stayton & North, 
of Corpus Christi, for plaintiffs in error. 
Locke & Locke, of Dallas, for defendant in error. 


BOATNER v. PROVIDENCE-WASHINGTON INS. CO 
(No. 298-3604.) 


(Commission of Appeals of Texas, Section B. May 24, 1922.) 
241 Southwestern Reporter, 136. 


1. INSURANCE—WARRANTY AGAINST CONCURRENT INSUR- 
ANCE NOT WITHIN PURVIEW OF ANTI-TECHNICALITY 
STATUTE. 

Violation of warranty against concurrent insurance is not rendered 
nugatory by Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, the anti- 
technicality statute. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE — EVIDENCE SUSTAINED FINDING THAT _IN- 
SURED PROCURED ADDITIONAL BINDING INSURANCE. 
In an action or policies providing against additional insurance, evi- 
dence, held to sustain finding that insured procured additional binding 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. ee eee CONSTRUCTIVE AS WELL AS AC- 


4 


While delivery is an essential element of an insurance contract, it can 
be constructive as well as actual. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
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6. INSURANCE—WHERE INSURED SUES ON POLICY, IT IS AN 
ELECTION TO STAND ON IT. 


Where insured arranged with insurer’s agent for his insurance and to 
get credit for the premium, and after loss secured the policy and presented 
claim thereunder to the insurer under oath, and, failing to secure payment 
or recognition, sued on the policy and prosecuted the suit to judgment, he 
elected to stand on such policy, by which action and conduct he must con- 
clusively be bound. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


7. INSURANCE — INSURANCE POLICY ON STOCK AND FIX- 
TURES VOID BECAUSE OF OVERINSURANCE AS TO THE 
STOCK; VOID ALSO AS TO THE FIXTURES. 


$3,250 policy on stock and fixtures was so itemized as to distribute 
$2,500 thereof on the stock and the remaining $750 on the fixtures. It 
was issued for one gross premium, and provided that the entire policy 
should be void if insured procured additional insurance on any part cf 
the property described. Held, that the policy was indivisible, so that a 
breach of the additional insurance clause as to the stock invalidated the 
policy not only as to the $2,500 on the stock, but also as to the $750 on 
the fixtures. 


(For other cases, see Insurance, Dec. Dig. § 336[7].) 


8. INSURANCE — WHEN BREACH OF CONDITION AVOIDS 
WHOLE POLICY STATED. 


Though insurance is distributed to the different items of insured 
property, the contract is indivisible if its breach as to one item of the 
property affects, or may reasonably be supposed to affect, the other items 
by increasing the risk thereon. 


(For other cases, see Insurance, Dec. Dig. § 309.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by R. H. Boatner against the Providence-Washington Insurance 
Company and others. From judgment of the Court of Civil Appeals 
= S. W. 1115) reversing judgment for plaintiff, plaintiff brings error. 
Affirmed. 


Kleburg, Stayton & North, of Corpus Christi, and Atkinson & Atkin- 
son, of Houston, for plaintiff in error. 

S. A. Early, of Corpus Christi, and Locke & Locke, of Dallas, for 
defendants in error. 


McCtenpon, P. J. R. H. Boatner was the owner of a store building 
and ironclad warehouse adjoining it, situated in Robstown, Nueces county, 
Tex. On September 2, 1915, the Home Insurance Company insured the 
property for one year against loss by fire for $2,000, apportioning the 
amount $1,800 on the building and $200 on the warehouse. The policy 
authorized total current insurance amounting to $4,000, apportioned $1,800 
on the building, $2,000 on the stock, and $200 on the warehouse. On 
October 15, 1915, the Home Insurance Company issued a second policy 
to Boatner for $1,000, insuring for one year against loss by fire the store 
building and warehouse, the policy authorizing total current insurance 
of $5,000, apportioned $3,000 on the building and $2,000 on the stock. 
Each of the policies contained the following provision: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall here- 
after make or procure any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy.” 


At the time these policies were issued there was a mechanic’s lien upon 
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the property in favor of Charles Weil. This lien was originally for the 
principal sum of $4,000, represented by five notes of $800 each, bearing 10 
per cent interest. Each of the policies was in favor of Boatner, and 
attached to each was a mortgage clause, making loss payable to Charles 
Weil as his interest might appear, and providing that the policy should 
not, except for the nonpayment of premiums, be subject to forfeiture 
as against the mortgagee for any failure on the part of Boatner to comply 
with its terms. The mortgage clause also contained the following stipu- 
lation: 

“Whenever this company shall pay the mortgagee any sum for loss or 
damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of 
such payment, be thereupon legally subrogated to all the rights of the party 
to whom such payment shall be made, under all securities held as col- 
lateral to the mortgage debt, or may at its option pay to the mortgagee the 
whole principal due or to grow due, on the mortgage, with interest and 
shall thereupon receive a full assignment and transfer of the mortgage 
and of all such other securities; but no subrogation shall impair the right 
of the mortgage clause also contains a stipulation limiting the liability 

The mortgage clause also contains a stipulation limiting the liability 
of the company in case of other insurance upon the property to such a 
proportion of the loss as the policy here to the total insurance. 

On April 20, 1916, Boatner procured from the Providence-Washington 
Insurance Company, without the knowledge or consent of the Home Com- 
pany, a policy insuring the building and warehouse against loss by fire for 
one year for $1,000. On the night of May 3, 1916, the property covered 
by these policies of insurance was totally destroyed by fire. 

Boatner and Weil brought two suits against the Home Company, one 
upon each policy. The Home Company resisted the suits in so far as 
Boatner was concerned, claiming that as to Boatner the entire policies were 
null and void by reason of the violation of the additional insurance clause 
above quoted. As to the plaintiff Weil the Home Company contended that 
it was not liable for more than the proportionate amount which the poli- 
cies issued by it bore to the entire insurance, including the Providence- 
Washington policy. It also contended that it was only liable to Weil to 
the amount represented by Weil’s debt at the time of the fire plus interest 
thereon from that date at 6 per cent per annum, and asked to be subro- 
gated to the rights of Weil in case it should be adjudged to pay any of 
the mortgage debt. The two causes were consolidated. Before the trial 
Weil died, and Mrs, Weil, in her capacity as executrix of his will, was 
made a party plaintiff in the deceased’s stead. 

There was a trial before a jury, and a judgment upon directed verdict 
in favor of Weil for $3,412.67, and in favor of Boatner for $44.83. The 
amount of the judgment in favor of Weil was arrived at by calculating 
the entire amount of Weil’s debt, principal and interest at 10 per cent up to 
the date of judgment. The amount awarded Boatner was the difference 
between the amount of Weil’s debt and interest calculated to the date of 
the fire and the total amount of the two policies. 

The Home Company appealed to the Court of Civil Appeals, urging 
the same contentions that it urged in the trial court. Boatner and Mrs. 
Weil filed separate briefs in that court. In the Weil brief there was no 
objection made to the contention of the Home Company that it was en- 
titled to be subrogated to the claim and security held by Weil against 
Boatner. Boatner, in addition to contending that the policy had not been 
avoided as to him, urged that the Home Company was not entitled to 
subrogation upon two grounds: First, that it had forfeited its right to 
subrogation by resisting the claim of Weil; and, second, because it had not 
paid Weil’s claim. The Court of Civil Appeals affirmed the trial court’s 
judgment in favor of Weil, and held the Home Company entitled to sub- 
rogation whenever it paid that judgment. The judgment of the trial court 
in favor of Boatner was reversed and rendered. 218 S. W. 1097. Weil 
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made no complaint of the judgment of the Court of Civil Appeals. Boat- 
ner and the Home Company sued out separate writs of error to the Su- 
preme Court, both of which were granted. The petition for writ of 
error of the "Home Company complains of the judgment of the Court of 
Civil Appeals in so far as it rendered judgment in favor of Weil to the 
full amount of the trial court’s judgment, urging the two grounds of error 
above noted. The Boatner application complains of the judgment of the 
Court of Civil Appeals in holding the policy void as to him, and in hold- 
ing the Home Company entitled to subrogation. 

The decision of the Court of Civil Appeals was rendered January 28, 
1920. and the motions for rehearing of Boatner and the Home Company 
were overruled March 10, 1920. Since this cause has been -submitted there 
has been filed an agreement signed by counsel for all parties at interest, 
from which it appears that on June 23, 1920, the Weil interest in this 
judgment and the notes against Boatner and lien securing them have been 
transferred to one Leon Dargan, of Dallas, Tex., who is state agent of 
the Home Company, and that Dargan has instituted suit in Nueces county 
against Boatner upon these notes and lien, and that that suit is now 
pending; that this transfer was made to Dargan for the use of the Home 
Company, that company furnishing the money with which the judgment, 
notes, and lien were acquired in the name of Dargan. It therefore ap- 
pears that in so far as the controversy between Weil and the Home Coni- 
pany is concerned there has been a complete settlement of the litigation, 
and all questions relating to that controversy have therefore become moot, 
thus leaving for determination only the controversy as it affects Boatner 
and the Home Company. 

[1] The judgment of the Court of Civil Appeals holding the policies 
void as to Boatner on account of breach of the additional insurance clause 
is clearly correct under the following authorities: Ins. Co. v. Griffin, 66 
Tex. 232, 18 S. W. 505; Ins. Co. v. Blum, 76 Tex. 653, 13 S. W. 572; Ins. 
Co. v. Prather, 25 Tex. Civ. App. 446, 62 S. W. 89; Keller v. L. L. & G, 
27 Tex. Civ. App. 102, 65 S. W. 695; Ins. Co. v. Post, 25 Tex. Civ. App. 
428, 62 S. W. 140; Ins. Co. v. Levy (Tex. Com. App.) 222 S. W. 216; 
Ins. Co. v. Waco Co. (Tex. Com. App.) 222 S. W. 217. 

(2] The transfer of the notes and lien to Dargan for the use of the 
Home Company effectually carried out the subrogation provision of the 
mortgage clauses in so far as that could be done by the action of the 
Home Company and Mrs. Weil, and the only question remaining is whether 
Boatner can defeat this subrogation upon the contention that by litigating 
the claim of Weil under the policy the insurance company forfeited its 
right to subrogation. 

Had the policies been taken ‘out originally by Weil in his own interest 
alone, and at his own expense, the insurance company would have stood in 
the relation of surety for the mortgage debt to the extent of any loss by 
fire to the property securing that debt; and, even in the absence of a subro- 
gation agrement, would have been entitled to subrogation upon discharging 
the mortgage debt. See note II, Ann. Cas. 1917B, pp. 1135-1137. The 
reason for this rule is thus given in Nelson v. Ins. Co., 43 N. J. Eq. 256, 
11 Atl. 681, 3 Am. St. Rep. 308: 


“That insurance by the mortgagee, such as gives the debtor no benefit 
of money recovered on a loss, would, without subrogation, convert what is 
designed as a contract of indemnity into a wager policy. The mortgagee 
could demand payment of* the loss to the extent of his mortgage without 
reducing the mortgage debt. Public policy condemns such contracts.” 


Clauses similar to that in question, which give subrogation on claim 
of nonliability to the mortgagor, have been generally held valid. and en- 
forced in accordance with their express terms. See authorities collated in 
Ann. Cas. 1917B, pp. 1140-1143; Alamo Ins. Co. v. Davis, 25 Tex. Civ. 
App. 342, 60 S. W. 802. 


Under the express terms of the subrogation clause which bound all 
parties to the contract of insurance the avoidance of the policy as to 
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Boatner determined entirely his interest in the insurance as effectually as if 
the policy had never been taken out. The policy then became nothing 
more than insurance by the mortgagee of his debt, and if that debt had 
been paid at any time by Boatner the obligation of the Home: Company 
under the policies would have ceased; and any partial payment by Boatner 
would to that extent reduce the amount of liability by the Home Company 
upon the policies. After Boatner had rendered the policies void as to him- 
self there was no obligation whatever on the part of Weil to collect the 
insurance from the Home Company in so far as Boatner was concerned, 
and the Home Company was entitled at any time to pay off the mortgage 
debt and receive a transfer of the notes and lien under the express terms 
of the subrogation provision of the mortgage clauses. The notes and 
lien were assignable in the hands of Weil without the consent of Boatner 
independently of the subrogation clause; and when the Home Company 
through its agent acquired the notes and lien, it stood, to the extent of 
the amount paid by it to the mortgagee, in the same position as any other 
assignee, holding the notes and lien subject to any defenses which might be 
urged against Weil. Boatner has not in any way been injured by the fail- 
ure of the insurance company to pay the amount of loss to Weil because 
such payment, if made, could not inure to his benefit, and there has been 
no time since the notes became due when he did not have the legal right 
to discharge them by. payment to Weil. Such payment, however, would, 
as we have shown, inure to the benefit of the Home Company. 

We do not deem it necessary to enter into a discussion of the various 
questions presented relating to subrogation and loss of that right, as in 
our judgment these questions have been eliminated by the action of the 
insurance company and Mrs. Weil in the transfer of the judgment, notes, 
and lien to Dargan. The decisions upon this subject are collated in a 
note under Insurance Co, v. Ramsey, Ann. Cas. 1917B, pp. 1135-1144, and 
in 9 A, L, R, p. 1596 et seq. 

There is but one contingency under which we think the mortgagor’s 
interest could be affected by subrogation in a case of this character, and 
that is where the insurance company should pay off only a part of the 
mortgage debt and demand to be subrogated pro tanto to the rights of 
the mortgagee. In such case the mortgagor might be subjected to the 
expense and inconvenience of two suits by having the ownership of the 
claim against him vested in two separate parties. It is doubtful, however, 
whether such objection could be urged under the present state of facts, 
because the mortgage clauses to which Boatner was a party expressly pro- 
vided for partial subrogation. However, no such question arises in the 
present case, since the Home Company has acquired the entire mortgage 
debt and lien, and the burdens of the mortgagor are no more onerous than 
they would be had there never-been any assignment of the notes and lien. 

We conclude that the application for writ of error filed by the Home 
Company should be dismissed at the cost of that company, and that the 
judgment of the Court of Civil Appeals, in so far as it affects plaintiff in 
error Boatner, should be affirmed. 


Cureton, C. J. Petition for writ of error of the Home Insurance 
Company dismissed at its cost, and the judgment of the Court of Civil 
Appeals affirmed. 
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ACCIDENT AND HEALTH. 


MEISENBACH v. NATIONAL LIFE & ACCIDENT INS. CO. 
(No. 17175.) 


(St. Louis Court of Appeals. Missouri. May 2, 1922.) 
241 Southwestern Reporter 450. 


2. INSURANCE—INSTRUCTION HELD TO REQUIRE A FIND- 

ING THAT DEATH WAS ACCIDENTAL. 

Plaintiff's instruction in action on accident policy that the only fact 
for the jury’s determination was whether insured committed suicide or 
came to his death from injuries effected through external, violent, and 
accidental means was not objectionable, as not requiring the jury to find 
that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


4. INSURANCE— PENALTY FOR VEXATIOUS REFUSAL TO 
PAY, IN VIEW OF CIRCUMSTANTIAL EVIDENCE OF SUI- 
CIDE, IMPROPER. 

Where there were many cirqumstances indicating suicide and a coro- 
ner’s verdict of suicide, imposition of penalty of attorney’s fees for vexa- 
tious refusal to pay insurance under Rev. St. 1919, § 6337, was improper. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

“Not to be officially published.” 

Action by Josephine Meisenbach against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed subject to right to file remittitur. 


Bounds E. Hamilton, of St. Louis, for appellant. 
Brachman, Hausner, & Versen, of St. Louis, for respondent. 


(A 


ZIMMERMAN v. SOUTHERN SURETY CO. (No. 17166.) 
(St. Louis Court of Appeals. Missouri. May 2, 1922.) 
241 Southwestern Reporter, 95. 


1. INSURANCE — EVIDENCE HELD TO RAISE FACT ISSUE 
WHETHER KILLING OF INSURED BY INTOXICATED MAN 
WAS UNINTENTIONAL. 

In an action on accident insurance policy, evidence that insured and 
two others were killed at the same time by an intoxicated man with whom 
they were on friendly terms, and who had had no quarrel with them, held 
to warrant an inference that the intoxicated man was incapable of having 
any intention, so as to raise a question of fact whether the killing of in- 
sured was an intentional act, in which event there would be no liability 
on the policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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2. INSURANCE — PLEA OF GUILTY BY KILLER IS NOT CON- 
CLUSIVE AGAINST BENEFICIARY THAT KILLING WAS 
INTENTIONAL. 


The fact that the man who killed insured subsequently pleaded guilty 
to murder is not conclusive on the beneficiary of an accident insurance 
policy that the klling was intentional. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE — INTEREST CANNOT BE ALLOWED FROM 
DEATH WHERE POLICY WAS PAYABLE 90 DAYS THERE- 
AFTER. 


Where an accident insurance policy made the loss payable within 90 
days from the date of the accident, interest can be allowed to the benefi- 
ciary on a death loss only from 90 days after the death. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


4. INSURANCE — FACTS HELD TO SHOW REFUSAL TO PAY 
WAS NOT WILLFUL AND WITHOUT PROBABLE CAUSE. 


The refusal by an accident insurance company to pay a death loss 
because the death was caused by the intentional act of another was not 
willful, and without probable cause, so as to authorize an allowance of an 
attorney’s fee to the beneficiary under Rev. St. 1919, § 6337, where it 
appeared that insured and two others were killed by an intoxicated man 
who subsequently pleaded guilty to murder. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 
“Not to be officially published.” 


Action by Sadie Zimmerman against the Southern Surety Company, 
to recover on a policy of accident insurance. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded, with directions to enter judg- 
ment for plaintiff for the amount of the policy, and interest from 90 days 
after the death of insured, if plaintiff will remit from the judgment the 
excess interest and the attorney’s fee; otherwis, remanded for new trial. 


Clarence T. Case, Victor J. Miller, and David W. Voyles, all of St. 
Louis, for appellant. 


Frumberg & Russell, of St. Louis, for respondent. 


Biccs, C. This action based on a policy of accident insurance issued 
by defendant on the life of Nathan Zimmerman, in which plaintiff was 
named as beneficiary, resulted in a judgment for plaintiff for the face 
of the policy, plus interest, and an attorney’s fee of $150 assessed by the 
jury as a penalty for vexatious refusal to pay, making a total judgment 
of $780.70, from which defendant appeals. 

The petition charges that Nathan Zimmerman, the insured, on April 
2, 1919, came to his death from the effects resulting exclusively of all 
other causes from bodily injury sustained during the-life of the policy, 
and while the same was in full force and effect, and solely through exter- 
nal, violent, accidental, and unintentional means, to wit, by means of a 
— gunshot wound unintentionally inflicted upon him by one Fred 

iedler. 

The answer admits that the plaintiff was the wife and beneficiary of 
Nathan Zimmerman, who died on April 2, 1919; that the policy was issued 
on the 30th of April, 1917; that the contract was substantially performed 
on the part of said Nathan Zimmerman; and that plaintiff more than 60 
days before the institution of the suit furnished to the defendant due proof 
of the death of said Zimmerman. The answer further admits that Zim- 
merman came to his death on April 2, 1919, from the effects resulting 
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exclusively of all other causes from bodily injury sustained during the 
life of the policy, and while the same was in full force; that said bodily 
injury was the result of a gunshot wound intentionally ‘inflicted by Fred 
Fiedler. 

The policy contained a stipulation on the part of the defendant to pay 
the amount agreed in the event of the death of Nathan Zimmerman caused 
solely through external, violent, and accidental means, subject to the con- 
ditions, limitations, and exclusions contained in the subsequent Provisions 
of the policy, one of which was that the policy did not cover injuries sus- 
tained by reason of the intentional act of any person. 

The mooted question of fact in the case was whether or not the act 
of Fiedler in shooting the insured was intentional or unintentional. If 
unintentional, it was accidental within the meaning of the policy, and the 
defendant would be liable. On the other hand, if the act of Fiedler was 
intentionally done, the defendant would be absolved from liability under 
the express provisions of the contract. 

Defendant asserts that the court should have directed a verdict in its 
favor, because of a lack of testimony tending to show that the shooting 
of the material facts. 

It was conceded that on April 2, 1919, Zimmerman was shot and killed 
by Fiedler in a bakery shop known as the Real Loaf Bakery, situated at 
Thirteenth and Biddle streets, in the city of St. Louis, where Zimmer- 
man was employed as manager, and where Fiedler had previously been 
employed as a workman, but who had voluntarily given up his employ- 
ment about a month previous. On said April 2d there were employed in 
the bakery, besides Zimmerman, five other men, including one Petit and 
one Tepper. At about 5:30 or 6 o'clock of the day in question Fiedler 
went to the bakery, and before entering spoke to one Victor Zimmerman, 
a brother of the insured, who was outside of the bakery, and there at- 
tempted to engage him in conversation. Victor Zimmerman testified that 
at this time Fiedler was drunk. Fiedler then proceeded into the bakery, 
and there greeted the deceased, Zimmerman, and two others there employed 
in the front part of the establishment. He then passed from this room 
through a gangway, and in doing so brushed against or nudged one Joach- 
imsthaler, who was a foreman of the establishment. Fiedler then went into 
the other part of the bakery, and met and spoke to other workmen in a 
friendly manner, and then went back into the front room, where he engaged 
in conversation with Nathan Zimmerman and others, there being no indica- 
tion, as far as the evidence discloses, of any quarreling or disturbance of 
any kind. It appeared that one witness testified that Fiedler said “I will 
show you,” and immediately drew a revolver and shot Zimmerman, kill- 
ing him instantly. He then fired at Joachimsthaler, the foreman, but 
missed him, and then turned his revolver on two other employees, Petit 
and Tepper, killing both of them. There was nothing to indicate that 
there was any quarrelling or ill feeling between Fiedler and Zimmerman 
and Tepper, while it appeared that the relations between Fiedler and Petit 
were intimate and friendly, and that they had been friends from boyhood. 

Shortly thereafter Fiedler appeared at a police station in the neighbor- 
hood, and informed the officers that he had killed three men at Thirteenth 
and Biddle streets. It appeared not only from the testimony of the wit- 
nesses who had seen Fiedler at the time, but also from the testimony of 
the police officers, that Fiedler was intoxicated. Another witness at- | 
tempted to interview Fiedler at the police station about 7 o’clock. This 
witness had known Fiedler for a number of years, and attempted to engage 
him in conversation, but was unable to do so. He testified that Fiedler 
was then intoxicated, and smelt strongly of whisky. It appeared that 
Fiedler was ordinarily a man of good habits, and was a steady worker; 
that sometimes he drank to excess, and on these occasions had to cease 
work on that account. 

John J. McCarthy, lieutenant of police, and who was at the police 
station at the time, testified that Fiedler was intoxicated when he came in— 
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smelled of whisky—and later Fielder told him that he had taken 30 to 35 
drinks of whisky from the time that he left work that day until the. shooting 
occurred. Witness further testified that Fiedler was a little unsteady, but 
he knew what he wanted, and about 10 o’clock witness talked to Fiedler, 
and again the next day, and he told witness what he had done, and gave 
the names of the men he had killed. Fiedler asked about the men, and 
witness told him next morning that they were dead, and Fiedler then 
expressed regret over the death of his friend Petit, whom he inquired 
particularly about, but that he did not seem to have the same feeling for 
the others. Fiedler then told the witness that he went there to kill the 
foreman, Joachimsthaler, because he had trouble with him, and that the 
said Joachimsthaler had nagged him so that he had to quit working there; 
that Fiedler said that this foreman, Joachimsthaler, and perhaps Zim- 
merman were speaking together in a language he couldn’t understand; that 
he heard the words, “Raus mit him,” and that Fiedler figured that they 
were going to throw him out, and that he thereupon started shooting. 
Fielder told this witness that he had been drinking, and that he had made 
up his mind to kill the foreman, Joachimsthaler, and that he got a gun for 
that purpose, and afterwards visited a number of saloons, and then pro- 
ceeded to the bakery. 

Another witness, Edward Dowd, a police sergeant, saw Fiedler at 
the time, and stated in his opinion he was intoxicated, which was based 
on the odor of his breath, and that he staggered to his cell. This witness 
stated that he was excited, and seemed to be stupid; that later on in the 
night when he talked to Fiedler he stated that he had gone to the bakery 
for the purpose of killing Joachimsthaler, and that while he was talking 
to Zimmerman he heard somebody make a remark about putting him out, 
and they started towards him, and he started shooting; that he did not 
know what he was doing, but was sore at Joachimsthaler, and went there 
for that purpose; that he did not want to shoot any of the other men, but 
Joachimsthaler was the man he wanted to get; that he got excited and 
started shooting. 

The defendant’s evidence consisted of the record of the circuit court 
in the case of State of Missouri v. Fred Fiedler, including an indictment 
for murder in the first degree for the killing of Nathan Zimmerman. This 
record showed that Fiedler withdrew a plea of not guilty, and entered a 
plea of guilty to the charge of murder in the first degree, and was sen- 
tenced to life imprisonment. 

[1] We think the evidence sufficient to raise an issue of fact as to 
whether the act of Fiedler was intentional or unintentional. From the 
showing made as to the extent of Fiedler’s intoxication, from the fact 
that there was no quarrel preceding the shooting, and no cause or motive 
for the act, from the fact that Fiedler killed his boyhood friend, Petit, 
and two other men with whom he was on friendly terms, the jury could 
reasonably infer that Fiedler was bereft of his reason on account of his 
intoxication, and incapable of having any intention. Markland v. Casu- 
alty Co. (Kansas City Court of Appeals) 209 S. W. 602; Berger v. 
Pacific Mutual Life Ins. Co. (C. C.) 88 Fed. 241; Corley v. Travelers’ 
Protective Ass’n, 105 Fed. 854, 46 C. C. A. 278; Northwestern Society v. 
Dudley, 27 Ind. App. 327, 61 N. E. 207. 

[2] The fact that Fiedler entered a plea of guilty to a charge of 
first degree murder in a prosecution by the state could in no wise be said 
to be conclusive on plaintiff on the issue involved. The demurrer was 
properly ruled. 

Complaint is made of the instructions given for the plaintiff. We 
have examined defendant’s contentions with reference to the giving and 
tefusing of instructions. There is perhaps no set of instructions which 
are not subject to some criticism. We do not think any error was com- 
mitted in the matter of instructing the jury which requires a reversal of 
the judgment. 

[3] Defendant contends that the verdict of the jury was excessive, 
in that there was no evidence warranti:<: a judgment for interest from 
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the date of Zimmerman’s death. The jury allowed interest from that date. 
The policy provided the loss was payable within 90 days from the date 
of accident, and the answer admits that the plaintiff complied with all the 
terms of the policy as to proof of death. The obligation of the defendant 
to pay would therefore not begin until 90 days from April 2, 1919. It is 
therefore apparent, as is conceded by plaintiff’s counsel, that the verdict 
is excessive, in that the jury allowed three months more interest on the 
amount of the policy than was authorized. This amounts to the sum of $9. 

[4] As stated, the jury allowed as a penalty for vexatious refusal 
to pay the loss the sum of $150 as an attorney’s fee. The statute (section 
6337, R. S. 1919) providing for the penalty is penal in character, and 
should be strictly construed. The question in the case was one of fact 
only; namely, whether or not the act of Fiedler was intentional or unin- 
tentional. There was much evidence to indicate that Fiedler knew what 
he was doing, and that his act was intentional. Besides defendant knew 
of the fact that Fiedler had been charged with a deliberate, willful, and 
intentional murder, and that he had entered a plea of guilty to that charge. 
We think that this evidence would indicate to a reasonable and prudent 
man that the act of Fiedler was intentional. We rule the evidence failed 
to show defendant’s refusal to pay was both willful and without probable 
cause, as the facts would appear to a prudent man before the trial. Under 
the evidence the defendant had reasonable cause to refuse to pay the loss, 
and a right to litigate the question of fact without being penalized. Non- 
Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37; 
Patterson v. American Ins. Co., 174 Mo. App. 44, 160 S. W. 59; Moritz 
Miller v. Firemen’s Ins. Co. (St. Louis Court of Appeals) 206 Mo. App. 
475, 299 S. W. 261; Bennett v. Standard Accident Ins. Co. (St. Louis 
Court of Appeals) 237 S. W. 144, not yet officially reported. 

It follows from what is herein said that the judgment is excessive to 
the extent of $150 attorney’s fee and the $9 interest allowance, making 
a total of $159. The judgment should be reversed, and the cause remanded, 
with directions to enter judgment for plaintiff for $621.70, with interest 
from the date of the original judgment, provided the plaintiff will within 
10 days remit the aforesaid sum of $159; otherwise the judgment should 
be reversed and the cause remanded for a new trial. 


Per CurtAm. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded, with directions as recommended by the Commissioner, 
provided the plaintiff enters a remittitur of $159 within 10 days; other- 
wise the judgment is reversed, and the cause remanded for a new trial. 

Allen, P. J., and Becker and Daues, JJ., concur. 


a 


DOBBS er at. v. ORDER OF UNITED COMMERCIAL TRAVEL- 
ERS OF AMERICA. (No. 8633.) 


(Court of Civil Appeals of Texas. Dallas. April 8, 1922. Rehearing 
Denied May 6, 1922.) 


241 Southwestern Reporter, 191. 


4. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVI- 
DENCE HELD TO PROVE DISABILITY DUE TO A CERE- 
= FOR WHICH DEFENDANT WAS NOT 

/ E. 


, In action on accident policy exempting insurer from liability for dis- 
ability caused by cerebral hemorrhage caused by accidental means, evi- 





A.&H.] Dobbs v. Order of United Com’l Travelers. 229 


dence held to prove that disability of insured during period for which re- 
covery was sought was due to a cerebral hemorrhage. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Dallas County; Kenneth Force, Judge. 
Suit by Abbie A. Dobbs and others against the Order of United Com- 


mercial Travelers of America. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 


J. N. Townsend, of Dallas, for- appellants. 
Smith, Robertson & Robertson, of Dallas, for appellee. 


HAmILton, J. This suit was instituted by appellants, as the heirs of 
W. J. Dobbs, deceased, for recovery under the provisions of an accident 
insurance policy issued by appellee to W. J. Dobbs in his lifetime. The 
policy, which was made a part of appellants’ petition, insured Dobbs 
against the results of certain specified bodily injuries effected through 
external, violent, and accidental means, exclusive of and independent of 
all other causes. The policy contained numerous specific exemptions and, 
with reference to these, it was agreed that the benefits stipulated in the 
policy should not extend to them. Among such exemptions was stipulated, 
in substance, the particular one that the benefits of the policy should not 


cover or extend to cerebral hemorrhage, whether caused by accidental 
means or not. 


The petition alleged that, while the policy was in force, and the con- 
tract evidenced by it was existent, W. J. Dobbs sustained and suffered an 
accidental bodily injury, within the meaning of the policy provisions, by 
accidentally and violently being tripped and thrown to the ground, his head 
striking a hard substance, which caused paralysis and complete disability 
and incapacity to work or pursue an occupation, and that this condition 
existed from the time of the accident until his death. It was alleged that 
the accident which inflicted the injury occurred on the 12th day of July, 
1915, and that Dobbs died on the 27th day of March, 1917. Recovery of 
$25 per week for 80 weeks was sought. This was 8 weeks and 5 days 
less than the whole period of alleged disability. 


Previously suit had been filed and prosecuted to judgment in tme county 
court of Dallas county for recovery by reason of the total disability during 
this period of 8 weeks and 5 days. From the judgment recovered by 
Dobbs in that case the order of United Commercial Travelers of America 
appeal to this court, and the judgment was reversed, and judgment was 
rendered denying the recovery. The ground upon which this court based 
its action was the above-stated provision of the contract to the effect that 
there should be no liability for a cerebral hemorrhage, whether caused 
by accident or not. That case was presented to the court upon an agreed 
statement of facts. The agreed statement of facts submitted to the court 
in that case contained the following: 


“On July 12, 1915, the plaintiff was watering his flowers and garden 
plants, as was his custom when home, and while so engaged his feet be- 
came entangled in a water hose, and in attempting to straighten out said 
hose plaintiff tripped himself and was thrown to the ground. As a result 
of the fall plaintiff’s head struck the ground or other hard substance with 
great violence, causing an external and visible mark of injury. The 
blow on his head ruptured a blood vessel in his brain, causing a cerebral 
hemorrhage. The cerebral hemorrhage was caused by said accident alone, 
and independently of all other causes. The cerebral hemorrhage caused 
the plaintiff to be partially paralyzed, and otherwise incapacitated him so 
that he was totally disabled for a period of eight weeks and five days, 
which said total disability began on July 12, 1915, and was continuous 
from that date during the time stated. All of the disabilities sustained 
and suffered by the plaintiff in said fall resulted from the cerebral hemor- 


1!—VoL. Lx. 
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rhage, which said hemorrhage was caused or brought about by the acci- 
dental fall above mentioned.” 


This court, in the opinion reversing and rendering judgment, found as 
a fact that all the disabilities sustained by Dobbs resulted from the cerebral 
hemorrhage caused by an accidental fall. The court also found that the 
cerebral hemorrhage produced paralysis, and otherwise incapacitated Dobbs. 
United Commercial Travelers v. Dobbs (Tex. Civ. App.) 204 S. W. 468. 

In the present case appellee by its answer interposed, among others, 
the following defenses as a bar to appellant’s right of recovery: 

(1) That the injuries and disabilities alleged were caused by and 
resulted from a cerebral hemorrhage, for which reason, under the stipula- 
tion of exemption from liability for cerebral hemorrhage expressed in the 
contract, it was not liable to appellant. This exemption was specially set 
out in the same connection. (2) The judgment of the Court of Civil 
Appeals in the former case was pleaded as res adjudicata of the matters 
and issues presented by this suit and the pleadings, the agreement between 
the parties as to the facts in the former case, and the judgment therein 
were also pleaded as an estoppel. 


The case was tried before a jury. Under a peremptory instruction a 
verdict was returned for appellee. Judgment was entered in conformity 
with the verdict, and from it the appeal is prosecuted. 

The following uncontroverted evidence was adduced, as appears by 
agreement of the parties: 


“Tt is agreed by the parties to. this suit, acting herein by and through 
their duly authorized attorneys of record, that the uncontroverted evidence 
adduced upon the trial of this cause established the following facts as 
facts proved in the case, to wit: 

“(1) That the plaintiffs herein are the heirs and only heirs of Wm. 
J. Dobbs, who died intestate at Dallas, Tex. 

“(2) That the only rights asserted herein by plaintiffs are those 
inherited by them from said Wm. J. Dodds, deceased. 

“(3) That on November 12, 1915, Wm. J. Dobbs filed suit against 
the Order of United Commercial Travelers of America, defendant herein, 
in the county court of Dallas county at law, Tex., which said suit was 
numbered 23290 on the docket of said court. 


“(a) That said suit was brought by Wm. J. Dobbs on and under 
identically the same policy of insurance on which plaintiffs sue herein. 

“(b) That, in said suit brought by Wm. J. Dobbs, said Wm. J. 
Dobbs sought to recover weekly indemnities on account of alleged total 
disability resulting from identically the same accident and injuries as are 
set out and relied on in plaintiffs’ petition herein. 

“(c) That the only difference between the petitions in the suit 
brought by Wm. J. Dodds and the suit brought by plaintiffs herein is 
that in the suit brought by said Wm. J. Dobbs plaintiff sought to recover 
weekly benefits on account of total disability alleged to have been suf- 
fered by him covering a period of 8 weeks and 5 days, beginning July 12, 
1915, while in this suit plaintiffs, as the heirs of Wm. J. Dobbs, seek 
to recover weekly benefits for alleged total disability suffered by said Wm. 
J. Dobbs, beginning 8 weeks and 5 days after July 12, 1915, and extending 
to the date of the death of said Wm. J. Dobbs. That in all other respects 
the petitions in the two suits are identically the same. 

‘(d) That the defendant in said suits is identically the same. 

“(4) That the defendant in said suit brought by said Wm. J. Dobbs 
pleaded as a defense identically the same matters as are pleaded in defense 
in this suit, save only that in this suit defendant has pleaded res adjudicata 
and estoppel, which wre not pleaded in defense in the suit brought by said 
Wm. J. Dobbs. 


“(5) That said suit brought by Wm. J. Dobbs, deceased, was tried 
before the court, without a jury, upon an agreed statement of facts, which 
was in words and figures as follows, to wit. 
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From the foregoing it clearly appears, we think, that the judgment of 
the trial court is correct. The judgment in the county court case, finally 
entered in this court, is res adjudicata of all the issues of fact and of 
law in this case. 

{1, 2] Since appellants sued as the heirs of W. J. Dobbs their right 
of recovery is measured and confined by the same limitations the law 
would impose upon his right of recovery were he living and seeking the 
recovery. As his privies they succeeded to his precise position in the con- 
troversy. In other words, there is an identity of parties and quality of 
parties in the two cases. The jurisdiction of the county court, and also 
of the Court of Civil Appeals in the former suit, must be conclusively 
presumed. In fact, it is not questioned, but is admitted. The cause of 
action is also the same in this and in the former case. The petition upon 
which it was sought to be sustained in this case was identical with that 
in the county court case formerly adjudicated by the Court of Civil Ap- 
peals, except that the plaintiffs in the latter alleged themselves to be the 
heirs of the plaintiff in the former, and the number of weeks of disability 
for which compensation was sought was alleged to be different, the specific 
weeks during which disability was alleged in the former suit being ex- 
cluded from the latter. The injury was alleged to be the same injury in 
both instances. The same contractual rights and duties were alleged. The 
cause of action was the alleged right to recover upon the contract ex- 
pressed in the policy for the same disability resulting from accidental 
injury in both cases. The cause of action arose upon the contract because 
of the happening of an accident resulting in disabilities and injuries for 
which the contract, it was alleged, bound appellee to pay Dobbs weekly 
compensation. The accident and the resulting disabilities were not them- 
selves the cause of action. They were only elements of fact essential to 
the support of the cause of action, which was, as stated, the right to 
compensation for them based upon the contract itself. 

The defenses were precisely the same in the cases, except that in the 
instant case the pleas of res adjudicata and estoppel were added because 
of the other suit. This being so, and appellants’ pleadings being the same, 
can it be doubted that the issues were identical, or that any proof on the 
merits to sustain or defeat the cause of action in the one case was not 
available for that purpose in the other? United Com. Travelers v. Dobbs 
(Tex. Civ. App.) 204 S. W. 468; Ry. Co. v. Carson, 169 Ill. 247, 48 N. E. 
403; Thompkins v. Hooker (Tex. Civ. App.) 200 S. W. 194; State of 
Oklahoma v. State of Texas, 256 U. S. 70, 41 Sup. Ct. 422, 65 L. Ed. ——. 

The cases cited by appellants to overcome the plea of res adjudicata 
are clearly distinguishable from this case. We have examined them, and 
conclude that the principle they set forth is not applicable here. Among 
them are Jones & Co. v, Gammel-Statesman Pub. Co., 100 Tex. 331, 99 
S. W. 701, 8 L. R. A. (N. S.) 1197; Meacham v. O’Keefe (Tex. Civ. 
App.) 198 S. W. 1000; Neal Com. Co. v. Radford (Tex. Civ. App.) 197 
S. W. 1052; Whitney v. Parish of Vernon (Tex. Civ. App.) 154 S. W. 266. 

[3] Neither can the plea of estoppel be refuted, it seems to us, be- 
cause of the admissions of fact embodied in the agreed statement of facts 
upon which the former suit was submitted. The admission there made to 
the effect that the blow on the head Dobbs received when he fell ruptured 
a blood vessel in his brain, producing a cerebral hemorrhage, which caused 
paralysis, etc., is an admission that the paralysis and disability were pro- 
duced by such hemorrhage. And, although the hemorrhage was caused 
by accidental means, yet the provision of the policy to the effect that the 
benefits should not cover to extend to cerebral hemorrhages, whether or 
not caused by accidental means, operates in connection with the above- 
mentioned admission as a preclusion of any right in appellants. This 
admission, being in the form of an agreed statement of facts, acted upon 
in the former case, is a memorial of fact against appellants which rises 
to the dignity and contains the force of estoppel by the record. 22 C. J. 
p. 329 et seq. é 

[4] Appellants insist that the record contains no evidence that W. J. 
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Dobbs sustained a cerebral hemorrhage during the period from September 
12, 1915, to March 27, 1917, the period of disability for which recovery is 
sought. The agreed statement of facts upon the former trial (in evidence 
in this case) and the testimony of Dr. J. S. Turner, an expert witness 
for plaintiffs, fix the fact to be that‘the paralysis was produced by such 
hemorrhage, and we think this sufficient to bring the case within the 
exemption pleaded by appellee. Dr. Turner testified, in answer to a hypo-* 
thetical question, that in his opinion the person with the symptoms de- 
scribed did not have cerebral hemorrhage, and did not die from it. But, 
in explanation of his answer, he stated that any hemorrhage which had 
afflicted the man described had ceased to exist as such if the man could 
walk about within a few hours after the injury, and was also in a normal 
state of mind. He also testified that the paralysis resulted from a blood 
clot which came from a cerebral hemorrhage. He defined a cerebral 
hemorrhage to be a rupture of a blood vessel in the cerebrum. He testified, 
in substance, that in this case the evidence indicated that a blood vessel 
was ruptured in the right side or right lobe of the brain, because the left 
side of the body was paralyzed, and that each hemisphere of the brain 
controls the movements of the side of the body opposite it. He also testi- 
fied that a hemorrhage can last but a few hours without producing death. 
It is stopped by the blood congealing and forming a clot. This clot presses 
against the brain, and the result is paralysis of the opposite side of the 
body. Such he indicated his opinion to be with reference to Dobbs’ afflic- 
tion. There is no other evidence in the record as to whether or not Dobbs 
had a cerebral hemorrhage, except the admission in the former trial. 

Such being the state of the evidence, it discloses that a cerebral hem- 
orrhage did produce the disability, and according the inhibition of the policy 
against recovery in such case applies. Hence, even if it could be conceded 
that the pleas with reference to the former suit were insufficient to defeat 
a recovery, the evidence is such, it seems to us, independent of them as 
to justify and sustain the judgment, which is affirmed. 

Affirmed. 





Misc. } Hill v. North River Ins. Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


ASSOCIATED THEATERS, INC, et at. v. INDUSTRIAL ACCI- 
DENT COMMISSION er at. (Civ. 3712.) 


(District Court of Appeal, Second District, Division 1, California, March 
16, 1922. Rehearing Denied April 15, 1922. Hearing Denied 
by Supreme Court May 15, 1922.) 


206 Pacific Reporter 665. 


3. INSURANCE—MASTER AND SERVANT — COMPENSATION 
INSURANCE HELD TO COVER INJURY TO MOVING PIC- 
TUE THEATER EMPLOYEE REPAIRING GARAGE; “EM- 
PLOYEE.” 


Where one employed as a carpenter and handy man in a moving pic- 
ture theater of a corporation was injured while widening the door of a 
garage at the private residence of the controlling stockholder who kept 
his automibile, chiefly used in the business at the garage, the injury was 
received while doing work as an employee within Workmen’s Compensa- 
tion Insurance and Safety Act 1917, § 8, and the terms of a policy of 
insurance covering work incident to the operation of theater. 

(For other cases, see Insurance, Dec. Dig. § 435; Master and Serv- 
ant, Dec. Dig. § 361. : 

(For other definitions, see Words and Phrases, First and Second 
Series, Employee.) 


Proceeding by A. H. Houston against the Associated Theaters, Inc., 
employer, and the Western Indemnity Company, insurance carrier, before 
the Indusrial Accident Commission, for an award. From an award 
against the employer and relieving the insurance carrier from liability, 
the employer and A. H. Houston bring certiorari. Order annulled. 


John C. Miles, of Los Angeles, for petitioners. 
A. E. Graupner, of San Francisco, and Fletcher Bowron, of Los An- 
geles, for respondents. 


HILL et at. v. NORTH RIVER INS. CO. (No. 23531.) 


(Supreme Court of Kansas. May 6, 1922.) 
207 Pacific Reporter 205. 


Syllabus by the Court. 
INSURANCE—CONTRACT TO PROTECT AUTOMOBILE DEAL- 
ER AGAINST “THEFT, ROBBERY OR PILFERAGE” HELD 
TO PROTECT AGAINST SWINDLER. 


, Under a contract of insurance issued to protect a dealer in automo- 
biles against “theft, robbery or pilferage,” the act of a swindler who de- 
Prived the insured of an automobile by means of a preconceived plan 
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which involved impersonation, misrepresentation, and fraud was a species 
of “theft” for which the insurance company was liable. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Theft.) 


Appeal from District Court, Cowley County. 

Action by Emmett H. Hill and another, doing business as the Hill- 
Howard Motor Company, against the North River Insurance Company, 
Judgment for plaintiffs, and the defendant appeals. Affirmed. 


Ellis Fink, of Winfield, and C. C. Crow, of Kansas City, Mo., for 
appellant. 


W. L. Cunningham, of Arkansas City, for appellees. 


. Dawson, J. The question in this case is whether the holder of an 
insurance policy “against theft, robbery or pilferage” of his automobile 
may recover on such policy in a case where he was deprived of his car by 
a preconceived scheme of impersonation, misrepresentation, and fraud. 
The facts were as follows: 


. A reputable mechanic in Arkansas City named Ben Cole, who was a 
member of the Boilermakers’ Union, employed by the Santa Fé Railway, 
and who had money in the bank, was robbed of his union card and bank 
check book by a rogue named Montgomery, who afterwards appeared at 
the plaintiff's place of business. Plaintiff was engaged in selling automo- 
biles on easy payments to Santa Fé workmen. Montgomery pretended 
that he was Ben Cole, and said he desired to purchase an automobile on 
periodical payments. He gave his name as Ben Cole, showed Cole’s union 
card and check book, and made a bargain to buy a car from plaintiff on 
payments, $100 cash, etc., and contracted in writing that the ownership of 
the car should remain in plaintiff and that the car would not be removed 
from Cowley county without plaintiff’s written consent. The swindler 
haggled with plaintiff until after banking hours, and then proffered a 
check for a hundred dollars drawn on Cole’s bank and signed in the name 
of Ben Cole. The plaintiff called the bank by telephone and was assured 
that Ben Cole had an account with it, and that Cole’s check was good for 
that sum. Led by these inducements, plaintiff parted with the car and 
accepted the check. The swindler took the car, got his personal belong- 
ings from his boarding house, and he and the car vanished. 

Action on the insurance policy. Judgment for plaintiff. Defendant 
appeals. 


Was plaintiff’s loss within the terms of the insurance policy? Our 
criminal law defines stealing and obtaining property by false pretenses as 
distinct offenses, although the punishment for each is the same. Gen. 
Stat. 1915, §§ 3467, 3448, 3449. It may well be that in a prosecution for 
the crime narrated the strict rules of our criminal law would require that 
the swindler be charged with the latter offense rather than the former. 
But it cannot be said that the contract of insurance was drawn to fit the 
narrow limitations of the Kansas Crimes Act. In the analogous case of 
Grain & Supply Co. v. Casualty Co., 108 Kan. 370, 195 Pac. 978, 16 A. L. 
R. 1488 and note, where the action was against a fidelity company to 
reimburse plaintiff “for such loss of money, securities and personal prop- 
erty * * * which the employer shall have sustained by reason of any 
act or acts constituting larceny or embezzlement, committed by the em- 
ployee,” it was held that acts constituting embezzlement were not to be 
construed under the strict rules of local criminal law, but that— 

“The bond is to be interpreted in the light of its nature as a contract 
of insurance, in view of its purpose as such, and with a considerable 
degree of liberality in favor of the insured and against the insurer by 
reason of its having framed the contract. A risk fairly within its con- 
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templation is not to be avoided by any nice distinction or artificial refine- 
ment in the use of words. The term ‘embezzlement’ must be deemed to 
have been used in its general and popular sense rather than with specific 
reference to the precise definition of the local statute.” 108 Kan. 382, 383, 
195 Pac. 978, 980 (16 A. L. R. 1488). 

The prevailing rule is that any scheme, whether involving false pre- 
tenses or other fraudulent trick or device, whereby an owner of property 
is swindled out of it with the preconceived intent of the swindler not to 
pay for it, is classed as larceny and is punished accordingly. Here the 
swindler planned to fraudulently get possession of the plaintiff’s property 
with intent to deprive him of it without his consent. The swindler’s pre- 
tense that he was Ben Cole, and the exhibition of Cole’s union card and 
check book, his delaying the deal until after banking hours, etc., were 
merely the means which he used to obtain possession of the car and deprive 
the owner of it. So, too, the taking of the car out of Cowley county was 
a fraudulent taking of possession with intent to deprive owner of it. 
Plaintiff never freely consented to sell the automobile to any person except 
the real Ben Cole. He never consented to part with his title without full 
payment. He never consented to anybody’s possession of the car except 
within the limits of Cowley county. 

Under these circumstances, the plaintiff was deprived of his property 
by a species of “theft,” and such an offense is generally so defined. 

In 3 Bouvier (Rawle’s 3d Ed.) 3267, “theft” is thus defined: 

“A popular term for larceny. 

“It is a wider term than larceny and includes other forms of wrongful 
deprivation of property of another. 


“Acts constituting embezzlement or swindling may be properly so 
called.” 


In 25 C. J. 657, the distinction is drawn between the closely allied 
crimes of obtaining property by false pretenses and larceny, but there, 
supported by many authorities, it is said: 

“The distinction between the crimes of obtaining by false pretense 
and larceny lies in the intention with which the owner parts with the 
property. If the owner in parting with the property intends to invest the 
accused with the title as well as the possession, the latter has committed 
the crime of obtaining the property by false pretense. But if the inten- 
tion of the owner is to invest the accused with the mere possession of 
the property, and the latter with the requisite intent receives it and converts 
it to his own use, it is larceny.” 


Here it was perfectly plain that Montgomery’s fraudulent scheme to 
deprive plaintiff of the automobile was preconceived. This constituted 
“larceny” as defined in Corpus Juris, supra, and as defined in Bouvier, 
supra. In State v. Woodruff, 47 Kan. 151, 27 Pac. 842, 27 Am. St. Rep. 
285, the defendant was convicted of stealing a mare. The evidence showed 
that he had preconceived the plan to deprive the owner of the animal, 
and he effected that object by going to the owner and telling him he had 
the toothache and wanted to hire the beast to ride to town, stating that 
he would return it at noon. The owner consented and assisted in saddling 
and bridling the mare. The defendant made away with the mare, and it 
was never found or recovered. This court said: 


“Where a person obtains possession of a horse with the consent of the 
owner, by falsely and fraudulently pretending that he wants to use him 
a short time for a temporary purpose, and will return him to the owner 
at a specified time, when in fact he intends to and does wholly deprive the 
owner of the horse and appropriates him to his own use, there is such a 
ane — carrying away as to constitute the offense of grand larceny.” 

yl. par. 1. 


In State v. Flaherty, 103 Kan. 393, 173 Pac. 919, the defendants were 
convicted of grand larceny. The evidence showed that they preconceived 
a plan to swindle George Roth out of $5,350 by inducing him to bet that 





236 Insurance Law Journal, Vol. 60. [Aug., 1922 


sum of money on a fake horse race. The money was received by an asso- 
ciate of defendants and the swindlers, pursuant to their preconceived 
scheme, converted it to their own use. This court said: 


“It is argued that the statute does not embrace every act which was 
larceny at the common law, and, that it is not larceny to obtain possession 
of money by some trick, fraudulent device, artifice, or means, with the 
intention of stealing the same. This argument is not good. 17 R. C. L, 
16 uses this language: 


“‘Obtaining money under the pretense that it is to be bet on a race, 
and with the intent at the time to convert it to the bailee’s own use, the 
race being a mere sham to aid this purpose, is larceny’.” 103 Kan. 394, 
173 Pac. 920. 

In Tredwell v. United States (C. C. A.) 266 Fed. 350, it was held: 


“If, at the time of lawfully coming into possession of property of 
another, the one to whom the property is intrusted has the intention of 
appropriating it to his own use, the crime thus committed is larceny.” 


In Towns v. State, 167 Ind. 315, 78 N. E. 1012, 119 Am. St. Rep. 501, 
it was held that the soliciting and receipt of money, by defendant, at a 
church, with the intent to appropriate such money to his own use, falsely 
representing to the contributors that such money was to be used for a 
certain benevolent purpose, constituted the felonious elements of larceny. 

To the same effect are State v. Brown (impersonation with intent to 
deprive owner of mare) 25 Iowa, 561; People v. Morse (false pretenses 
with intention to deprive owner of money) 99 N. Y. 662, 2 N. E. 45; 
Commonwealth v. Lawless (impersonation of a soldier with intent to de- 
prive of bounty) 103 Mass. 425. 

We have examined the case of Delafield v. London & Lancashire Fire 
Ins. Co., 177 App. Div. 477, 164 N. Y. Supp. 221, relied on by appellant. 
The reference to the insurance policy in both opinions is too brief to com- 
pare its terms with the one at bar, and the facts appear to have involved a 
bailment to the swindlers with power to sell and their promise to pay a 
fixed sum for the car after its sale by the bailee, etc. The court, Appel- 
late Division, held: 

“While this policy insures against ‘theft,’ it seems clear that it was 
not the intention of the parties to the contract of insurance to insure against 
larceny by trick and device; that is theft, the commission of which involves 
as an essential element, the deception of the insured, resulting in a sur- 
render of the possession of his property. The term ‘theft,’ as used in this 
policy, does not include all forms of larceny recognized by law. It does 
not include a larceny perpetrated as this was under the form and guise of 
a business transaction conducted by the insured himself.” 177 App. Div. 
p. 480, 164 N. Y. Supp. 223. 

It seems that this New York case may have had several features to 
distinguish it from the one before us; but, whether it had or not, it does 
not persuade us to abandon the reasoning of our own analogous case first 
above cited, nor of the other cases which we have mentioned, nor does it 
shake our conviction that the case at bar was correctly decided; and the 
judgment is affirmed. 

All the Justices concurring. 
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ZIMMERMAN v. MASSACHUSETTS BONDING & INS. CO. 
(New York Supreme Court, Appellate Division, First Department. June 
) 


194 New York Supplement 482, 


INSURANCB—COMPLAINT IN ACTION ON MERCANTILE SAFE 
BURGLARY INSURANCE POLICY, NOT ALLEGING BUR- 
GLARY FROM SAFE, HELD DEFECTIVE. 


A complaint in an action on a “mercantile safe burglary” insurance 
policy, covering any loss by felonious abstraction by the use of tools or 
explosives to the outside of designated safes, not alleging a burglary from 
such a safe, is fatally defective. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


Appeal from Supreme Court, New York County. 
Action by Anne Zimmerman, as administratrix, against the Massa- 
chusetts Bonding & Insurance Company. From an order granting de- 


fendant’s motion for judgment on the pleadings, plaintiff appeals. Af- 
firmed. 


Argued before Clarke, P. J., and Smith, Page, Merrell and Green- 
baum, JJ. 


Walter L. Post, of New York City, for appellant. 

Rifkind, Reilley & Schwinzer, of New York City (Albert J. Rifkind, 
of New York City, of counsel, and Thomas T. Reilley, of New York City, 
and L. Victor Roudin, of Brooklyn, on the brief), for respondent. 


O’CONNELL v. NEW JERSEY FIDELITY & PLATE GLASS 
INS. CO. 


(New York Supreme Court, Appellate Division, Third Department. 
May 3, 1922.) 
193 New York Supplement, 911. 


1. INSURANCE—INDEMNITY INSURER HAS BURDEN OF 
PROVING CAR WAS BEING DRIVEN BY GIRL UNDER 16. 


In an action against an indemnity insurance company to enforce 
against the company a judgment rendered against a bankrupt automobile 
driver, brought under Insurance Law, § 109, as amended by Laws 1918, 
c. 182, and Laws of 1920, c. 563, the burden is on the insurer to prove its 
defense that the car, at the time of the accident, was being driven by a girl 
under 16, so as to be within an exception in the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE—INDEMNITY INSURANCE AGAINST LIABILITY 


FOR INJURIES WHILE CAR WAS BEING DRIVEN BY 
MINOR IS ENFORCEABLE. 


The violation of Highway Law, § 282, subd. 2, by a minor driving an 
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automobile, does not preclude recovery on a policy indemnifying the owner 
against loss for injuries caused to others by the operation of the automo- 
bile. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—FACTS HELD TO SHOW GIRL WAS NOT 
DRIVING AUTOMOBILE, WITHIN MEANING OF EXCEP- 
TION IN INDEMNITY POLICY. 


Where an insured automobile owner had been instructing his grand- 
daughter, who was under 16, to drive the automobile, and she was in the 
driver’s seat, but before the automobile struck plaintiff’s decedent the 
grandfather had seized the wheel and changed the course of the car, and 
had set the emergency brake, held, that the grandfather was driving the 
car at the time of the accident, not the girl, so that the insurance company 
was liable. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Hinman and Van Kirk, JJ., dissenting. 


Appeal from Trial Term. 

Action by Bridget O’Connell, as administratrix, etc., against the New 
Jersey Fidelity & Plate Glass Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Kiley, Van 
Kirk, and Hinman, JJ. 


Theodore H. Lord, of New York City, for appellant. 
Daniel V. McNamee, of Hudson, for respondent, 


Kiey, J. I report for affirmance. Defendant conceded, stipulated, 
and proved plaintiff’s case. The initial circumstances are briefly as follows: 

On the 29th day of July, 1920, and for several months previous thereto, 
Harry P. Froud owned a five-passenger Buick automobile. On the 4th 
day of January, 1920, defendant issued its indemnity policy, indemnifying 
said Froud from loss or damage by reason of injury and damage done to 
a third party in case of accident, to the amount specified in the policy. 
The premium was $20, and was paid. The policy, among other things, 
contained the following disclaimer : . 

“Not Covered—3. This policy does not cover loss on account of 
injuries or death suffered by any person or persons caused by any automo- 
bile (a) while driven by or in charge of any person in violation of law as 
to age, or in any event under the age of 16 years.” 


On the day aforesaid (July 29, 1920) the said Froud took his grand- 
daughter, 14 years old, into his car, the car mentioned in the insurance 
policy, and was teaching her how to drive it. She sat in the driver’s seat 
(left-hand drive), and under the direction of her grandfather was driving 
the auto, her grandfather in the seat beside her, toward Malden Bridge, 
in the town of Chatham, Columbia county, N. Y. This bridge was 167 
feet long, and crossed the Kinderhook creek in a northerly and southerly 
direction. The car approached this bridge from the east toward the west, 
the granddaughter driving, and was on the right-hand side of the bridge, 
and the car was on its proper side of the road. Two-thirds of the dis- 
tance over, men were repairing the right-hand side of the bridge, and had 
made an opening 10 by 12 feet. As the car approached, the girl turned 
her car to the left to avoid the opening on her right. As she did so, and 
when the car was 20 feet from the opening, Froud, her grandfather, 
grabbed the wheel, turned it to the right, applied the emergency brake, 
and, although the car was going very slow, did not stop, but collided with 
plaintiff’s intestate, knocked him through the opening to the bed of the 
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stream below, and ‘he received injuries from which he died. When the 
grandfather grasped the wheel, the girl let go, and for the 20 feet afore- 
said did not exercise any further control, or lack of control, over the 
operation of the car. 


Plaintiff, as administratrix, sued Froud, and obtained a judgment for 
the negligent killing of her husband. Defendant in this action was noti- 
fied to defend; it declined, and disclaimed liability. Froud took advantage 
of the Bankruptcy Act, was discharged, and nothing was paid on the 
judgment. Plaintiff brought this action, basing her right on section 109 
of the Insurance Law of this state (chapter 524, Laws 1917, as amended 
by chapter 182 of the Laws of 1918, and chapter 563 of the Laws of 
1920). Before trial of this action it was stipulated between the parties, 
in writing, that the plaintiff was appointed administratrix of her intestate; 
that a true copy of the policy of insurance, involved here, was attached 
to plaintiff’s complaint; that all of the steps required to docket the judg- 
ment had been taken and had; that the executions issued thereon had been 
returned unsatisfied; that Froud, the defendant in the first action, had 
gone through bankruptcy and had been discharged; that the complaint 
printed in this record (first action) is part of the judgment roll in that 
action, and that the rest of the judgment roll, not printed, might be 
referred to by either party upon the argument on this appeal. 

At the opening of the trial plaintiff’s counsel read in evidence paragraphs 
of the complaint admitted by the answer, which was in effect, other than 
the admission, a general denial, with the affirmative defense, based upon 
the disclaimer in the policy, and quoted above. When plaintiff’s attorney 
offered the judgment roll in evidence, defendant’s counsel objected, but 
said he would stipulate the amount of the judgment in the first action. 
Plaintiff’s counsel urged that he could go further to show the identity of 
the cause of action in the first action to be the same as in this action. 
The court replied: 

“There won’t be any trouble about that. Even for that purpose it 
could not bind the defendant, but it does bind them as to the extent of that 
finding there, to wit, $4,000, plus the cost, provided, of course, that the 
other conditions of the policy were kept.” 


Defendant’s counsel said: 
“Yes; that is all right.” 


At about this point in the trial the question was raised as who had 

the burden of proof in proving the disclaimer clause, set forth in the pol- 
icy, above quoted, and set forth in the policy of the defendant attached to 
plaintiff’s complaint, and further, who had the burden of proof as to the 
affirmative defense, the clause in question, set up by defendant in its an- 
swer. The court held the defendant had the burden of proof, to which 
an exception was taken. Whether that is the law, or whether it survives 
the further concessions in the case, I will discuss later. After reading 
other portions of the pleadings, plaintiff rested; defendant’s counsel moved 
to dismiss the complaint— 
“upon the ground that the evidence does not show that the accident de- 
scribed by the plaintiff’s evidence, and the casualty described by the evi- 
dence, does not come within the terms of the policy pleaded in the 
complaint.” 


Motion was denied and exception taken. Defendant then called Froud 
and his granddaughter in support of its alleged affirmative defense. Their 
evidence shows the statement of facts recited above, and that the car was 
not going toward the man subsequently injured until the grandfather took 
control of the car and purposely changed its course. Thereafter this 
occurred. 

Froud was taken on his redirect by defendant’s counsel and asked this 
question : 


“Q. Now, this operation of making the engine go dead by putting on 
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the emergency brake without pushing in the clutch—in other words, stal- 
ling the engine. 


“Plaintiff’s Counsel: Object to this. 


“Defendant’s Counsel: Wait until I finish the question. (Continu- 
ing:) Now, which do you think would be the quicker way in which you 
could stop the power from being exerted on the drive shaft—by simply 
throwing in the clutch with your foot, or by putting the emergency brake 
on and holding it on until the engine stopped—which would be the quicker 
way of doing it? 

“Plaintiff’s Counsel: Ubjected to as incompetent, immaterial, and 
calling for a conclusion and an opinion. 

“The Court: I think it is competent, but I don’t think it is the squeeze 
of this lawsuit whether they adopted the quicker way or not. The ques- 
tion is: Who was driving this car at the time this accident occurred? 
That is what I am going to submit to the jury. 

“Defendant’s Counsel: I think that is right; but Judge McNamee 
asked that question. All right.” 


The court held again, after his charge, that the burden was on the 
defendant as to the affirmative defense—age of the girl—and exception was 
taken. It is questionable whether defendant’s point, in that regard, sur- 
ge ~ concession that the only question to submit was, Who was driving 
the car 


[1] But assuming that the question does survive, we read in Slocovich 
et al. v. Orient Mut. Ins. Co., 108 N. Y. 56, 14 N. E. 802: 

“Where, in an action upon a policy of marine insurance, the defense 
is that the vessel insured was lost through the agency or instrumentality of 
the assured, the burden of proof upon this issue rests upon defendant.” 

It may be said that the defense alleged in the last case sounded in tort; 
so does the defense here, so far as defendant relies on the state statute. 
Section 290 of the Highway Law (Consol. Laws c. 25). 

[2] However, Highway Law, § 282, subd. 2, was not violated in 
this case. It would not avail the defendant if it was. Messersmith v. 
American Fidelity Co., 187 App. Div. 35, 175 N. Y. Supp. 169, affirmed 
232 N. Y. 161, 133 N. E. 432. In the Appellate Division, Fourth Depart- 
ment, Judge Hubbs, writing for the majority of the court, said: 

“Here the contract on its face is perfectly legal. It does not purport 
to indemnify the plaintiff against damages growing out of * * * an 
illegal act.” Policy as drawn was approved by the state and for a valid 
consideration. “The plaintiff in this case, to make out his cause of action, 
was not required to prove any unlawful act.” 


Defendant’s defense in the case at bar was a contractual defense, and 
it was so only as a defense. I think the ruling was right. Rau v. West- 
chester Fire Ins. Co. 50 App. Div. 428, 64 N. Y. Supp. 290; Ellis v. 
National Provident Union, 50 App. Div. 255, 63 N. Y. Supp. 1012. 

[33 This defense is based solely upon the contract tendered by de- 
fendant; defendant, assenting to the proposition that the only question for 
the jury was, Who was driving the car? and then making the only proof 
on that subject, waived its right to reverse its attitude upon appeal. The 
defendant does not press its objection as to the constitutionality of section 
109 of the Insurance Law (Consol. Laws, c. 28); claims it is unconstitu- 
tional only when it is against its pocket book, but when things are coming 
its way under the law it is constitutional. 

[4] While there was some confusion in getting in the evidence, from 
the whole case a cause of action was made out. It appears beyond cavil 
that 20 feet before any accident happened the owner of the car was 
operating it, and that the girl did not exercise any control over it for that 
distance. That he operated negligently has been found; that by reason 
thereof the accident occurred. The likelihood of such an accident is com- 
prehended in this policy. It should pay. 

Judgment and order affirmed, with costs. All concur, except 
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Hinman, J. (dissenting). I take a little different view of this case. 
It is a matter of enforcement of a contract. We are dealing with an 
exception from the risk insured against. If the facts do not come within 
the exception, the defendant is liable for the judgment, notwithstanding the 
bankruptcy of the insured. Insurance Law, § 109. If the facts do come 
within the exception, there was no coverage, and the bankruptcy of the 
insured has nothing to do with the case. 

A question as to whether the burden was upon the plaintiff to nega- 
tive the exception, or whether it was upon the defendant to prove that 
the facts came within that exception, has been raised. It is not necessary 
to decide that question, because, taking the testimony most favorable to 
the plaintiff, the situation which existed at the time of the accident came 
within the exception from the risk insured against. The fair interpreta- 
tion of the provision of the policy in question is that the policy did not 
cover any accident which was proximately caused by the automobile being 
driven by a person under the age of 16 years. If the facts show that that 
was the situation involved here, the plaintiff cannot recover. The driving 
of a car requires more than guilding its course on the highway. It must 
be deemed to include the control of the motive power and the Lrakes. To 
control these, to be able to regulate the amount of power, to be able to 
connect and disconnect such power instantaneously, and to be able to re- 
tard or stop the car in any emergency by the application of brakes, is just 
as much a part of driving the car, in any fair acceptance of the term, as 
is holding of the wheel. 

In my judgment, the control of the former is more essential to the 
avoidance of accident than the latter. The purpose and the natural mean- 
ing of the provision was to eliminate insurance against accident that might 
arise from the negligent management of any or all of these instruments 
which are utilized in the driving of a car. How can we say that the 
grandfather was driving this car? He was only in control of the direc- 
tion which it took in its progress on the highway, and only imperfectly in 
the control of the wheel, because obviously his seat at the right of the 
wheel, instead of in back of it, was a disadvantageous one. He was not 
in control of the foot throttle, which regulated the flow of gas. He was 
not in control of the clutch, which disconnected the engine from the driv- 
ing shaft. He was not in control of the service brake, which is the pow- 
erful brake of a car. His position was disadvantageous to control even 
the hand brake and at the same time to guide the wheel. The most that 
can be said is that the driving of the car was divided between the grand- 
father and his 14-year-old granddaughter, for the reason that she released 
her hold on the wheel. Can a person be deemed any the less the driver 
of a car, within the meaning of the provision of the policy, by simply 
releasing the wheel to another? I am inclined to take the position that 
she cannot. I believe that comes within the risk that was not intended to 
be covered. The very thing which happened here is the thing which natu- 
rally would flow from permitting a child of that age to sit in the driver’s 
seat. In any emergency, an adult at her side would naturally grasp the 
wheel, and, not being in a position in such an emergency to exercise the 
best judgment, or to execute it from lack of ability to control all of the 
mechanism of the car, frequent accidents are likely to arise, which would 
not arise if a person of such age had not been permitted to occupy the 
driver’s seat. 

I think it is too narrow a construction of the language used to hold 
that the person managing the wheel is driving the car. The proper inter- 
pretation of the clause in question is that the policy does not cover an 
accident which has been proximately caused by the driving of a car by a 
person under the age of 16 years. It seems to me that the proximate 
cause of this accident was the driving of the car by a girl of 14 years, 
and that the act of the grandfather must be considered as an act set in 
operation by the primary cause, namely, having permitted a girl of those 
years to drive the car. His act was merely a continuation of the original 
act, and the accident was the probable consequence of having permitted 
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this girl to drive the car, within the authority of Lowery v. Manhattan 
R. R. Co., 99 N. Y. 158, 1 N. E. 608, 52 Am. Rep. 12, and Pollett v. 
Long, 56 N. Y. 200 


I favor a reversal, and a dismissal of the complaint. 
Van Kirk, J., concurs. 


STATE ex ret. NICHOLS er at. v. SUPERIOR COURT IN AND 
FOR GRAY’S HARBOR COUNTY er at. (No. 17086.) 


(Supreme Court of Washington. May 25, 1922.) 
207 Pacific Reporter 1. 


INSURANCE— FOREIGN SURETY CORPORATION MAY BE 
SUED IN COUNTY WHERE CAUSE OF ACTION AROSE. 
Under Rem. Code 1915, § 6059—13%4, where the surety companies on a 

contractor’s bond are foreign corporations, an action on the bond may be 

brought in the county where the cause of action arose by serving the sum- 
mons unon the insurange commissioner, 
(For other cases, see Insurance, Dec. Dig. § 618.) 


Department 1. 
Supplemental opinion. 
For former opinion, see 205 Pac. 745. 


A. R. Titlow, of Tacoma, for relators. 
John C. Hogan, of Aberdeen, for respondents. 
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LIFE. 


GUARDIAN LIFE INS. CO. v. ROSENBAUM et at. (No. 2846.) 
(United States Circuit Court of Appeals, Third Circuit, April 18, 1922.) 
280 Federal Reporter, 861. 


1. INSURANCE — RIGHTS OF ASSIGNEE OF LIFE POLICIES 

HELD NOT TO HAVE LAPSED. 

Where life policies were assigned to secure payment of notes, the as- 
signee’s right to amount of notes out of proceeds of policies was not 
barred by laches because of the long period which had elapsed since the 
notes were made, since, if notes had lapsed, all conditions to the return 
of the policy had also lapsed, so that assignor could not successfully de- 
mand payment of policies without first paying the moneys which the 
assignment was made to secure. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson. Judge. 

Bill of interpleader by the Guardian Life Issurance Company, a 
corporation chartered under the laws of the state of New York, against 
Oscar H. Rosenbaum and Martin Rosenbaum. From a decree for the 
last-named defendant, the first-named defendant appeals. Affirmed. 


Oscar H. Rosenbaum, R. L. Crawford, and Van A. Barrickman, all 
of Pittsburgh, Pa., for appellant. 
Geo. J. Campbell, of Pittsburgh. Pa.. for appellee. 


Before Buffington, Woolley, and Davis, Circuit Judges. 


Per CuriAM. Notwithstanding the very able argument made by the 
piaintiff in error, we find no warrant for convicting the court below of 
error. The opinion’ quoted in the margin sets forth the facts and so 
thoroughly vindicates itself that we adopt it as the views of this court. 


*Under the Act of Congress approved February 22, 1917 (39 Statutes 
at Large, p. 929 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 991a]), 
a suit in equity, begun by bill of interpleader was filed by the plaintiff 
against Oscar H. Rosenbaum and Martin Rosenbaum; the defendants each 
claiming the proceeds of certain life insurance policies. Said proceeds 
were paid to the clerk of this court. It appeared by the bill the adverse 
claimants were residents of different states, and that one of them, namely, 
Oscar H. Rosenbuam, resided within the jurisdiction of this court. The 
bill was entertained, both claimants made answer, a decree was entered 
discharging the company from every liability on its policy, and defendants 
required to interplead between themselves on their respective claims to 
the fund. 

Two policies of life insurance, amounting to $8,000, were issued on 
the life of one Leopold Rosenbaum, and made payable to his wife, or 
their children if she died before the insured. In 1907 and 1908 the insured 
made out and delivered three promissory notes payable one day after 
date, to Martin Rosenbaum, one of the claimants, for which he received 
from the insured’s brother, Joseph Rosenbaum, $1,000 in 1907 and from 
Joseph Rosenbaum’s estate at a later time $3,000. Joseph Rosenbaum 
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resided in Nuernberg, Germany, and died in 1907 leaving by will one- 
fifth of his estate to the insured for life. Martin Rosenbaum acted as 
agent for testator during testator’s life, and for his personal representa- 
tive after his death in the matters in question. The one-fifth of Joseph 
Rosenbaum’s estate, according to the evidence, amounted to $8,106.20. 
On June 10, 1908, the insured, his wife, and Oscar H. Rosenbaum their 
only child, who was of legal age, assigned under seal these policies to 
Martin Rosenbaum to cover this $4,000 represented by the said promis- 
sory notes. Martin Rosenbaum then continued to pay quarterly, until the 
death of the insured, $51.33, which represents 5 per cent. interest on the 
one-fifth of the said Joseph Rosenbaum’s estate. The insured’s wife 
died before him, leaving her only child, the said Oscar H. Rosenbaum. 
Martin Rosenbaum now claims the sum of $4,000 as due him on the said 
notes, without interest, because the interest for which they called is set 
off by the interest due insured as income for life from his brother 
Joseph’s estate. He also lays claim to a counsel fee and expenses con- 
nected with this litigation. 

[1] The cross-petitions, answers, testimony, and exhibits are volu- 
minous, and impliedly raise a number of questions as to payment, statute 
of limitations, fraud, and conspiracy, much of which is set up in the form 
of conclusions of law, and which cannot be considered by the court. Be- 
cause of the long period which has elapsed since these notes, evidencing 
the $4,000, were made, which, standing alone might be held to indicate 
payment or laches, yet such claim cannot be successfully maintained. A 
sufficient answer to the contention is that, if the notes have lapsed, all 
conditions to the return of the policy would also have lapsed, thus ap- 
parently giving Martin Rosenbaum a right to the whole of the policies 
under the assignment. The assignment being valid and under seal, the 
assignor could not successfully demand payment of the policies without 
first paying the moneys which the assignment was made to secure. 

[2] It is also true that neither payment nor the statute of limitation 
is set up in the pleadings. Fraud and deceit and conspiracy have been set 
up, but merely as conclusions of law. None of these have been estab- 
lished by the evidence. The court can find no ground for holding the 
defendant Martin Rosenbaum guilty of laches. He is therefore entitled 
to the $4,000 claimed, upon the delivery of the notes; but the court does 
not feel justified in allowing the counsel fees and expenses. The fund 
in no way was created by the defendant claiming it. Harrison’s Estate, 
221 Pa. 508, 70 Atl. 827. 

An order will therefore be made, directing payment of $4,000 to the 
defendant Martin Rosenbaum, upon the surrender of the notes, and pay- 
ment of the remaining $4,000 due to the defendant Oscar H. Rosenbaum, 
less $3,000 paid him under order of court since the hearing in this case, 
less, also, actual court costs, for which deduction shall be made by the 
clerk of this court. 


 —— 


MUTUAL LIFE INS. CO. OF NEW YORK v. MANDELBAUM. 
(6 Div. 584.) 


(Supreme Court of Alabama. Feb. 11, 1922.) 
92 Southern Reporter, 440. 


1, INSURANCE—STATEMENT AS TO HEALTH OF APPLICANT 
FOR POLICY HELD A “WARRANTY,” AND NOT A CONDI- 
TION PRECEDENT; PLEA NOT ALLEGING THAT BREACH 
OF WARRANTY INCREASED RISK HELD BAD. 


Under Code 1907, § 4572, providing that no misrepresentation of 
warranty in negotiation of a contract or a policy of life insurance or in 
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the application therefor or proof of loss thereunder shall defeat the policy 
unless the misrepresentation is made with intent to deceive, or unless the 
matter misrepresented increased risk of loss, a clause in a life insurance 
policy that it should not take effect until the first premium had been paid 
during the continuance in good health of the applicant, and unless the 
policy should be delivered to and received by the applicant during continu- 
ance in good health, was a warranty within the terms of the statute, and 
a demurrer to a plea which treated the clause as a condition precedent 
whose breach avoided the policy, and which did not state that the matter 
misrepresented increased the risk of loss, was properly sustained. 


(For other cases, see Insurance, Dec. Dig. §§ 136[4], 640[2].) 


4. INSURANCE—EVIDENCE HELD NOT SUFFICIENT TO SUP- 
PORT VERDICT IN FAVOR OF BENEFICIARY. 


In an action by a beneficiary against an insurance company on a life 
insurance policy, evidence held not sufficient to support a verdict in favor 
of the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, 
Judge. 

Action by Temmie Mandelbaum against the Mutual Life Insurance 
Company of New York, upon a policy issued on the life of Solly Mandel- 
baum, in which she was named as beneficiary. Judgment for the plain- 
tiff, and the defendant appealed. Reversed and remanded. 


Tillman, Bradley & Baldwin and W. M. Rogers, all of Birmingham, 
for appellant. 
Brown & Ward, of Tuscaloosa, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. JACKSON. 
(8 Div. 816.) 


(Court of Appeals of Alabama. Nov. 12, 1921. Rehearing Denied Jan. 
1922.) 


’ 


92 Southern Reporter, 201. 


1. INSURANCE — VARIANCE BETWEEN AMOUNTS CLAIMED 
AND AMOUNTS NAMED IN POLICIES WOULD NOT PRE- 
CLUDE RECOVERY. 

In an action on two life insurance policies, even if the amounts 
claimed, by inadvertence or otherwise, did not correspond with the 
amounts named in the policies, this fact alone would not preclude a re- 
covery as to the amount claimed, if the proof was otherwise sufficient. 


(For other cases, see Insurance, Dec. Dig. § 645[5].) 


2. INSURANCE — CONTRACTS MUST BE CONSTRUED 

STRICTLY AGAINST INSURER PREPARING THEM. 

Where an insurance contract, prepared by the insurer, covered several 
pages of printed matter, the conditions as to prior insurance, being in- 
serted for insurer’s protection, will be liberally construed by the courts, 
so as to protect insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE—CONDITION AS TO PRIOR INSURANCE HELD 
WAIVED BY ACCEPTANCE OF PREMIUMS WITH KNOWL- 
EDGE THEREOF. 


A policy condition as to prior insurance may be expressly or impliedly 
waived by insurer, as where, with knowledge of breach of the condition, 
it continues to accept premiums. 


(For ather cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—INSURER IS BOUND BY KNOWLEDGE OF ITS 
SOLICITORS PRIOR TO EXECUTION OF POLICY. 


The rule that knowledge of an insurance agent is the knowledge of 
the insurance company as to matters within the general scope of his au- 
thority applies to solicitors with reference to matters known to them 
prior to execution of the policy. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


5. INSURANCE—INSURER IS BOUND BY KNOWLEDGE OF ITS 
AGENT COLLECTING PREMIUMS. 


An agent, collecting premiums for insurer, must report to his prin- 
cipal information regarding such contracts coming to his knwledge and 
within the scope of his agency, and the insurer is bound by his knowledge. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


Appeal from Morgan County Court; W. T. Lowe, Judge. 

Action by Joe Jackson against the National Life & Accident Insur- 
ance Company on two policies issued on the life of Jesse Jackson. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Count C claimed the sum of $92.50, and sets out the policy and the 
conditions named therein. Count D claims the sum of $18, and sets out 
the policy, together with the conditions thereon. The policy set out in 
count C provides for the payment of $18 in case of death, and the policy 
set out in count D provides for the payment of the sum of $92.50 in case 
of death. 


S. A. Lynne, of Decatur, for appellant. 
Wert & Hutson, of Decatur, for appellee. 


PHILLIPS er av. v. MOSAIC TEMPLARS OF AMERICA. (No. 41.) 
(Supreme Court of Arkansas. June 5, 1922.) 
241 Southwestern Reporter, 869. 


1. INSURANCE — STATUTE RELATING TO BENEFIT INSUR- 
ANCE HELD PROSPECTIVE AND NOT APPLYING TO 
POLICIES ISSUED PRIOR THERETO. 


Crawford & Moses’ Dig. § 6071, providing that fraternal benefit socie- 
ties shal be exempt from all provisions of the insurance laws unless they 
be expressly designated therein, is prospective and applies only to policies 
thereafter, and not to those theretofore, issued, and, being a part of Act 
March 28, 1917 (Acts 1917, p. 2087), it does not apply to a benefit certifi- 
cate issued June 11, 1914. 


(For other cases, see Insurance, Dec. Dig. § 688.) 
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2. INSURANCE — STATUTE INVALIDATING CLAUSE IN CON- 
TRACT AS TO TIME IN WHICH TO SUE DOES NOT APPLY 
TO BENEFIT CERTIFICATES WHICH ARE GOVERNED BY 
LIMITATIONS THEREIN. 


Crawford & Moses’ Dig. § 6153, providing that an action may be 
maintained on an “insurance policy” against the company issuing it, at 
any time within the period prescribed by law for bringing actions on pre- 
mises in writing, and that any stipulation in such policy requiring an ac- 
tion to be brought within any shorter time or be barred shall be declared 
void, does not apply to benefit certificates, and a limitation in a certificate, 
requring suit to be brought within one year afiter the cause of action ac- 
crued, was valid. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from Circuit Court, Nevada County; Geo. R. Haynie, Judge. 

Action by Roxie Godbolt Phillips and others against the Mosaic 
Templars of America. From judgment for defendant, plaintiffs appeal. 
Affirmed. 


J. D. Shackleford, of Little Rock, for appellants. 
Scipio A. Jones and Carmicahel & Brooks, all of Little Rock, for ap 
pellee. 


McCORMICK vy. WOODMEN OF THE WORLD. (Civ. 4135.) 


(District Court of Appeal, First District, Division 1, California. May 4, 
1922. Hearing Denied by Supreme Court July 3, 1922.) 


207 Pacific Reporter, 943. 


1. INSURANCE — PROVISION OF DEATH BENEFIT CERTIFI- 
CATE THAT MEMBER’S DISAPPEARANCE FOR ANY 
LENGTH OF TIME SHOULD NOT BE EVIDENCE OF 
DEATH HELD VOID. 


A condition in a death benefit certificate that absence or disappear- 
ance of insured member for any length of time should not be sufficient 
evidence of his death held void as unreasonable and as an agreement to 
oust the courts of jurisdiction, in view of Code Civ. Proc. § 1963, subd. 
26. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


Appeal from Superior Count, City and County of San Francisco; T. 
I. Fitzpatrick, Judge. 

Action by Mary C. McCormick against the Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


M. T. Moses, of San Francisco, for appellant. 
Heidelberg & Murasky, of San Francisco, for respondent. 
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ANDERSON y. 2ZTNA LIFE INS. CO. er at. (No. 34635.) 
(Supreme Court of Iowa. June 23, 1922.) 
188 Northwestern Reporter, 883. 


3. INSURANCE — INSURED MAY ASSIGN POLICY TO ONE 
WHO HAD NO INSURABLE INTEREST IN HIS LIFE. 


As a general rule, where one has a valid policy on his own life, pay- 
able to assigns, he can assign it to one having no insurable interest in his 
life, where the assignment is in good faith and not a mere subterfuge for 
the purpose of securing insurance by one without an insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


Appeal from District Court, Emmet County; D. F. Coyle, Judge. 

Action in equity to recover on a policy of insurance. The defendant 
company admitted liability and interpleaded the other defendants as claim- 
ants under said policy. The defendant Roberts claims to be an assignee 
of said policy, and the defendant Kirby claims to have an interest in the 
same, as an assignee of Roberts for collateral security. The court dis- 
missed the plaintiff’s petition. Affirmed. 


J. G. Myerly, of Des Moines, for appellant. 
W. A. Ladd and Morse & Kennedy, all of Estherville, for appellees. 


Favitte, J. Appellant’s intestate, Dr. Albert Anderson, was a prac- 
ticing physician in the city of Estherville, Iowa. The appellee Josepha A. 
Roberts is a nurse. The record tends to show that in the spring of 1916, 
negotiations were entered into between these parties whereby Miss Roberts 
undertook to and did erect a hospital to be used by Dr. Anderson and to 
be under his control. While the parties were so operating said hospital, 
on April 6, 1916, Dr. Anderson applied to the agent of the A=tna Life In- 
surance Company for a policy of insurance upon his life and a_ policy 
ef $5,000 was issued on April 14, 1916. The policy provides for payment 
upon the death of the payee, ‘to the executors, administrators, or assigns 
of the payee.” On May 1, 1916, by written instrument, the payee, Dr. 
Anderson, duly assigned said policy to the appellee Miss Roberts, and the 
same was delivered to her. Thereafter, Miss Roberts assigned the policy 
to the appellee Kirby as collateral security for an indebtedness of $3,500, 
which she owed to Kirby, or to the bank of which he was manager. This 
action is brought to recover the amount of the policy in behalf of the 
estate of said decedent. The assignments are attacked by the appellant 
as being invalid. It is also claimed, in behalf of the appellee Roberts 
that a settlement was made between her and the appellant and appellant's 
son, and appellant claims that said settlement was procured by fraud and 
false representations. 

[1] I. Appellant’s first contention is that the assignment of the in- 
surance policy to the appellee Miss Roberts was as collateral only and not 
an absolute assignment. 

The assignment is absolute in form and there is no evidence in the 
record to impeach its recitals. Stress is laid upon the fact that, at the 
time of applying for the insurance, the decedent stated to the insurance 
agent that he desired to obtain insurance with which he could “secure 
Miss Roberts.” The application for insurance was dated April 6, 1916; 
the policy was issued April 14, 1916; and the assignment thereof was 
made May 1, 1916. The insured died May 12, 1919. 

It is argued by appellant that the statement made by the insured to 
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the agent, at the time of applying for the insurance, was a part of the 
res geste and therefore admissible to impeach the recitals of the assign- 
ment. We do not regard this evidence as part of the res geste of the 
assignment of the policy. 

[2] Conceding, however, without deciding that the evidence of the 
insurance agent in regard to the conversation had with the doctor was 
admissible, it falls far short of being sufficient to impeach the recitals of 
the assignment. In fact, we find nothing in the case to sustain the con- 
tention that the assignment of the insurance policy by Dr. Anderson to 
Miss Roberts was any other and different than it purports to be, to wit, 
an absolute and unconditional assignment of said policy. The finding of 
the lower court on this question was correct. 

[3] II. It is the contention of the appellant that, if the assignment 
to the appellee Roberts was intended to carry the complete and unqualified 
ownership of the policy, said assignment was void as a gambling contract 
and against public policy. 

Two questions are involved in this proposition; First, did the appel- 
lee Roberts have an insurable interest in the life of the insured? and, 
second, whether or not the assignee had such insurable interest, is the as- 
signment of the policy valid? 

It does not appear from the record that Miss Roberts was a creditor 
of the insured in the ordinary and accepted meaning of said term. It 
does not appear that, at the time of the issuance of the insurance policy 
or its assignment to Miss Roberts, the insured was owing her any sum of 
money. But does appear in the case that Dr. Anderson and Miss Roberts 
were interested in a joint venture in the establishment and maintenance ot 
the hospital in Estherville. It was a direct benefit to the insured in his 
practice to have such a hospital where he could treat and care for his 
patients. Miss Roberts put her money into the project of building the 
hospital, and it was to her direct advantage that Dr. Anderson should 
patronize the same and use it for the care and treatment of his patients. 
They were jointly interested in the success of the project. It appears that 
Miss Roberts abandoned her other occupation and entered into this ven- 
ture. It is obvious that its success and its financial returns to her de- 
pended in a measure upon the life of the doctor, who was its chief, if not 
its sole, patron. His death might readily leave-her with a hospital on 
her hands and with difficulty and financial loss in securing an arrange- 
ment with another physician to patronize it to her profit. The parties 
were not partners in this business, but it was a mutual venture, in which 
Miss Roberts invested money in reliance upon the arrangement with Dr. 
Anderson, and his personal efforts, to yield a return to her by his patron- 
age of the institution. 

We are inclined to the view that the appellee Roberts, under all of 
the circumstances disclosed by the record, had an insurable interest in the 
life of Dr. Anderson. We do not determine that question, however. 
Whether she had an insurable interest or not, the assignment of the policy 
of insurance to her was not invalid and void. The policy of insurance 
was, by its very terms, made payable to the executors, administrators, 
or assigns of the insured. So far as the record discloses, he paid the 
premiums on said policy at all times after it was issued. The presump- 
tions are that he did so. There is no proof to the contrary and no sug- 
gestion that the premiums were paid by the assignee. 

There are cases holding that, if a policy of insurance is procured for 
a beneficiary who has no insurable interest in the life of insured, and 
the policy is procured at the expense of the beneficiary, such a policy is 
invalid Appellant invoked this rule, which, however, we think has no 
application to the facts of the instant case. The general rule is that, 
where one has a valid policy on his own life, made payable to assigns, he 
may make such disposition of the proceeds of said policy as he sees fit, 
and can assign the same to one who has no insurable interest in his life, 
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where the assignment is made in good faith and is not a mere subterfuge 
for the purpose of securing insurance by one without an insurable inter- 
est. Farmers’ & Traders’ Bank v. Johnson, 118 Iowa, 282, 91 N. W 
1074; Steinback v. Diepenbrock, 158 N. Y. 24, 52 N. E. 662, 44 L. R. A. 
417, 70 Am. St. Rep. 424; Met. Life Ins. Co. v. Brown, 159 Ind. 644, 65 
N. E. 908; Moore v. Chicago Guaranty Fund Life, etc., Co., 178 Ill. 202, 
52 N. E. 882; King v. Cram, 185 Mass. 103, 69 N. E. 1049; Chamberlain 
v. Butler, 61 Neb. 730, 86 N. W. 481, 54 L. R. A. 338, 87 Am. St. Rep. 
478; Prudential Life Ins. Co. v. Liersch, 122 Mich. 436, 81 N. W. 258; 
New York Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 Supp. 
Ct. 877, 29 L. Ed. 997; National Life Ins. Co. v. Beck & Gregg Co., 148 
Ga. 757, 98 S. E. 266; Hawley v. 4Etna Life Ins. Co., 291 Ill. 28, 125 N. 
E. 707; Adams’ Adm’r v. Reed, 38 S. W. 420, 18 Ky. Law Rep. 858, 35 
L. R. A. 692; AEtna Life Ins. Co. v. Kimball, 119 Me. 571, 112 Atl. 708; 
Grigsby v. Russell, 222 U. S. 149, 32 Sup. Ct. 58, 56 L. Ed. 133, 36 L. R. 
A. (N. S.) 642, Ann. Cas. 1913B, 863 

The finding of the trial court, that the assignment of the insurance 
policy from Dr. Anderson to Miss Roberts was an absolute assignment 
and that the same was valid, is supported by the evidence in the case and 
by the law applicable to the facts disclosed. The ruling of the trial 
court was correct. 

III. The appellees pleaded a settlement with the appellant by which it 
is claimed the appellant released any interest she might have in the insur- 
ance policy. The appellant insists this settlement was procured by fraud 
on the part of the appellee Kirby. Upon the record, we fail to find that 
the appellant has sustained her contention of fraud in the procurement of 
the contract of settlement. In any event, the record fails to show that the 
appellant ever attempted to rescind the said contract and restore the 
status quo. Furthermore, finding as we do that the appellant had no 
interest in the policy of insurance, the contract of settlement did not 
. deprive her of anything to which she had any right. 

A careful consideration of the entire case convinces us that the con- 
clusion of the trial court was correct. The decree appealed from is 
therefore affirmed. 

Stevens, C. J.,-and Evans and Arthur, JJ., concur. 


FLEMING v. MERCHANTS’ LIFE INS. CO. (No. 33545.) 
(Supreme Court of Iowa. June 23, 1922.) 
188 Northwestern Reporter, 703. 


CONTRACTS—INSURANCE—BY-LAW AND CERTIFICATE PRO- 
VISION THAT DISAPPEARANCE SHOULD NOT BE EVI- 
DENCE OF DEATH HELD INVALID. 

A provision in the by- laws and certficates of membership of a bene- 
ficial association that “disappearance or long-continued absence of the 
member, unheard of, shall not be regarded as evidence of death, or any 
right to recover,” held invalid, as ousting the court’s jurisdiction and as 
unreasonable and against public policy. 


(For other cases, see Contracts, Dec, Dig. § 127[3]; Insurance, Dec. 
Dig. § 718.) 


Evans, J., dissenting. 


Appeal from District Court, Polk County; Thomas Guthrie, Judge. 
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Action at law for the recovery of life insurance. Judgment for the 
plaintiff, and defendant appeals. Upon the original submission of the 
catise an opinion was filed affirming the judgment below. See 180 N. W. 
202. <A petition for rehearing was granted and resubmitted upon the 
original record with further arguments by counsel. Affirmed. 


George E. Brammer and Lehman, Steevers & Hurlburt, all of Des 
Moines, and S. E. Knappen, of Grand Rapids, Mich., for appellant. 
Nourse & Nourse, of Des Moines, for appellee. 


Weaver, J. On February 6, 1908, the defendant issued a policy or 
certificate insuring the life of Michael Fleming. In April, 1912, the in- 
surance being still in force, Fleming left home and went to Canada with 
the avowed purpose of making a home there for himself and family. 
Soon after reaching Canada, he wrote an affectionate letter to his wife, 
expressing his purpose of sending for his family as soon as he got settled. 
The letter was answered in similar spirit by his wife, but at that point 
Fleming seems to have disappeared, and all effots of his friends to locate 
or obtain news of him have been fruitless. The wife, encouraged by the 
advice of the company’s agents and representatives, kept up the payments 
of the assessments and dues which the company continued to levy until 
August, 1919, a period of more than seven years after Fleming’s disap- 
pearance, and then brought this action to recover the indemnity. The de- 
fendant plants its defense upon one of its by-laws which reads as follows: 

“Disappeaance or long-continued absence of the member unheard of 
shall not be regarded as evidence of death or of any right to recover.” 

And their argument is that, if this provision is held to be valid, and 
proof of the long-continued absence of Fleming is not to be admitted in 
evidence for any purpose, then the verdict for the plaintiff is left without 
suffigient support to sustain it. If the premises be sound, the argument is 
of course unanswerable. This leads us directly to the heart of the case. 
Is the quoted by-law a valid enactment and will it be allowed to control or 
limit the effect of evidence otherwise admissible under the universally 
recognized rules of the law of evidence? Counsel for appellant frankly 
accept this issue and say that the only question involved in this appeal is 
whether this by-law is valid. (Other incidental or collateral questions 
were broached on the trial and perhaps given undue prominence in the 
charge of the court to the jury, but, accepting the proposition of the ap- 
pellant that the vital question is the validity of the by-law, we shall con- 
fine our attention thereto. 


I. In final argument on rehearing, appellant’s counsel appoach the 
proposition by asking, “If an insurer may except from the hazard death 
by suicide, or in war, or in a foreign country, why may not presumptive 
death be excepted?” and then answer their own question by saying that 
“not a single valid reason can be urged against the exception.” This prop- 
osition, stated with so much confidence, illustrates a misconception which 
pervades the entire argument, the notion that to sustain the plaintiff’s 
claim is to permit her to recover for what counsel call “presumptive 
death” of the insured as distinguished from his “actual death.” But no 
such distinction exists. The contract does not insure against “presump- 
tive” death, but against actual physical death, extinction of life, and, if 
the plaintiff has not made a case from which the jury may properly find 
that Michael Fleming is actually dead, sie ought not to recover. The 
word “presumption” or “presumptive” used in this connection relates solely 
to the evidence by which the fact of actual death may be judicially de- 
termined. Long-continued absence of the insured, unheard of, no matter 
how protracted is not death, either presumptive or actual within the terms 
of the contract. It is simply a material fact from which, in connection 
with other pertinent facts and circumstances, the conclusion of actual death 
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may be drawn by the jury. True, the conclusion may be wrong, but this 
may also happen where the fact of death has been established by evidence 
of eyewitnesses. The witnesses may lie or be honestly mistaken, and the 
insured person may be still alive in hiding or in prison, or in some hos- 
pital for the insane, but the adjudication of death and the judgment for 
recovery of the indemnity is none the less valid and enforceable simply be- 
cause of the naked possibility of a fact of which there is no pretense of 
evidence. 


II. The by-law in question is not a simple provision excluding the 
common-law rule making the fact of seven years’ absence unheard of pre- 
sumptive evidence of. death. It goes much further than that, and pro- 
vides that disappearance or long-continued absence “shall not be regarded 
as evidence of death or of any right to recover.” There is a world-wide 
difference between these two propositions. The first does no more than 
do away with the presumption supposed to arise from the fact but does 
not destroy its character as evidence as a pertinent cirqumstance bearing 
upon the issue being tried; but the other proposition inhibits the consid- 
eration of such fact as evidence at all or for any purpose in establishing a 
right of recovery. For example, if the evidence in this or other similar 
cases had traced the insured person to San Francisco on the very eve of 
the destruction of that city by earthquake, or to Johnstown, Pa., immedi- 
ately before the great flood swept over that ill-fated city, or to Galveston, 
Tex., just in time to be exposed to the storm and tidal wave which brought 
death and destruction to thousands, and that thus far the evidence is clear 
and satisfactory, it might be said, perhaps, that this alone would not sus- 
tain a recovery ,for the insured man may have been among the few fortu- 
nate survivors; but, if that showing should be supplemented by proof 
that from the date of the disaster he has utterly vanished from the sight 
and knowledge of living men, and though there be no known reason why 
he should voluntarily abandon home, family, and friends, yet no communi- 
cation from him, direct or indirect, has ever been received by them, such 
showing, added to the proved facts already enumerated, is sufficient to 
establish the fact of his actual death to a moral qaertainty. No room for 
reasonable doubt would remain, and yet, if the appellant be correct and 
this by-law be held to control the ruling of the trial court, that vital fact 
must be excluded and the widow go out of court empty handed. 


Disappearance or long absence, even if denied the force of presump- 
tion of death, may be and often is very material evidence. See Tisdale 
v. Insurance Co., 26 Iowa, 170, 96 Am. Dec. 136. To take away the pre- 
sumption relieves the defendant of a burden, but does not deny to the 
plaintiff the benefit of the fact shown as a circumstance to be considered 
by the jury. To take away the evidence entirely is to give the defendant 
the power to block the wheels of justice and ‘makes it practically impos- 
sible to make proofs of death” in many cases of undoubted merit. Sov- 
ereign Camp v. Robinson (Tex. Civ. App.) 187 S. W. 215. 


It is true that within certain limitations parties may enter into any 
contract and bind themselves by its terms even though they appear un- 
reasonable to the average mind; but this has respect to their personal rela- 
tions and’ dealings with each other in matters concerning the subject of 
their contract, but it does not include the right to prescribe or control in 
advance the course of remedial justice in the event that their contract be- 
comes the subject of litigation. The state has provided courts to which 
is confided jurisdiction to try and dispose of the controversies which may 
be brought before them. Generally speaking, every controversy brought 
into court involves some one or more disputes of faat, an it is for the 
court to ascertain with such reasonable certainty as may be the truth of 
these disputes. This is arrived at by hearing and considered evidence. 
The experience of centuries of law making and law administration has 
demonstrated that this is best accomplished by observing and adhering to 
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the rules which collectively constitute the “law of evidence” and by re- 
fusing to allow them to be perverted or avoided in the interest of the par- 
ties, or either of them. If a plaintiff or defendant goes into qourt, he must 
expect to make his case and bring his proof in the manner which is pre- 
scribed by the estabished law of the jurisdiction, and that he may not in 
the contract upon which he sues or is sued prescribe or control the evi- 
dence by which the truth of the controversy is to be determined by sus- 
pending application of pertinent rules may be regarded as well settled. 
It may be admited that cases are to be found in which this priciple ap- 
pears to have been overlooked or violated. The only one of our deci- 
sions which is open to that suggestion is Roeh v. Protective Association, 
164 Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, Ann. Cas. 1915C, 
813, in the discussion of which language is used capable of the interpre- 
tation counsel place upon it. We have no purpose to question its authority 
in a case falling strictly within its class, but we are not inclined to extend 
it so far as would be required to cover the case at bar. The Roeh Case 
should, however, be read in the light of the more recent case of Ellis v. 
Ins. Co., 183 Iowa, 1279, 168 N. W. 212, L. R. A. 1918F, 414. For a 
statement of the general basic principle, the language of the distinguished 
jurist Chief Justice Shaw of Massachusetts may well be read. He says: 

“The time within which money shall be paid, land conveyed, a debt 
released, and the lIlke, are all matters of contract, and depend on the will 
and act of the parties; but, in case of breach, the tribunal before which a 
remedy is to be sought, the * * * processes by which it is to be con- 
ducted, affect the remedy, and are * * * regulated by law. * * * 
But the remedy does not depend on contract, but upon law * * * regu- 
lates the construction and legal effect of the contract.” “Suppose,” says 
he, “it were stipulated in an ordinary contract that in case of a breach no 
action shall be brought, or that a party in default shall be liable in equity 
only and not at law, or the reverse ; that in any suit to be commenced no 
property shall be attached, * * * or * * * that, when sued on the 
contract, defendant will not plead the statute of limitations, or a discharge 
in insolvency, and many others which might be enumerated; is it not 
obvious that, although in a certain sense these are rights or privileges 
which the party in proper time and place, may * * * waive, yet a compli- 
ance with them cannot be annexed to the contract, cannot be taken notice 
of and enforced by the court or tribunal before which the remedy is 
sought, and cannot therefore be relied upon by way of defense to a suit 
brought on the breach of such contract.” Nute v. Ins. Co. 6 Gray 
(Mass.) 180. 

We have held that a provision in a contract with a resident of this 
state requiring all actions thereon against a foreign gorporation to be 
brought in the state of the company’s incorporation is void. Field v. East- 
ern B. & L., 117 Iowa, 185, 90 N. W. 717. A stipulation in an insurance 
contract that any action thereon shall be tried before a referee is void 
Sanford v. Association, 147 N. Y. 326, 41 N. E. 694, affirming 86 Hun, 
380, 33 N. Y. Supp. 512. A provision that any suit upon the policy shall 
be brought in the federal court is void. Mutual R. F. v. Woolen Mills, 
82 Fed. 508, 27 C. C. A. 212; Doyle v. Ins. Co., 94 U. S. 535, 24 L. Ed 
148; Buel v. R. R. Co., 24 Misc. Rep. 646, 53 N. Y. Supp. 749. An agree- 
ment in the contract that the party who breaks it will not be sued is void. 
Knorr v. Bates, 14 Misc. Rep. 501, 35 N. Y. Supp. 1060. A provision in 
an insurance poligy that the claims of the insured must be submitted to 
certain officers of the company whose decisions thereon shall be final is 
void. Zaremba v. Corporation, 162 Wis. 231, 155 N. W. 114; Fox v. As- 
sociation, 96 Wis. 390, 71 N. W. 363; Supreme Council v. Grove, 176 
Ind. 356, 96 N. E. 159, 36 L. R. A. (N. S.) 913. That there can be no 
valid agreement in advance whereby the authority of the court to hear 
and try an action in accordance with law is limited or controlled. See 
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B. & O. Ry. v. Stankard, 56 Ohio St. 224, 46 N. E. 577, 49 L. R. A. 381, 
60 Am. St. Rep. 745. In the last-cited case the court says: 


“A long line of decisions hold that parties cannot by contract take 
away the jurisdiction of the courts in such cases, and that the attempt to 
do so is void. * * * While courts usually base their decisions upon 
the ground that parties cannot by contract in advance oust the courts of 
their jurisdiation of actions, a more satisfactory ground is that under our 
Constitution all courts are open, and every person, for an injury done him 
in his land, goods, person, or reputation, shall have remedy by due course 
of law. * * * Courts are created by virtue of the Constitution, and 
inhere in our body politic as a neecssary part of a system of government, 
and it is not competent for any one, by contract or otherwise, to deprive 
himself of their protection. The right to appeal to the courts for the 
redress of wrongs is one of those rights which is in its nature under our 
Constitution inalienable, and cannot be thrown off or bargained away.” 


An agreement between a fidelity insurance company and one who 
vouches for the hovesty of the person whose fidelity is insured that a 
voucher showing payment by such company to the employer for loss sus- 
tained by the default of the employe shall be conclusive evidence as to the 
fact and extent of his liability to the company has been held subject. to the 
same rule. New York Fidelity Co. v. Crays, 76 Minn. 450, 79 N. W. 531; 
Same Plaintiff v. Eickhoff, 63 Minn. 170, 65 N. W. 351, 30 L. R. A. 586, 
56 Am. St. Rep. 464. An agreement in a contract of employment that the 
employee shall be conclusively bound by a certificate to be thereafter 
made by his employer is not sufficient to bar evidence upon the truth of the 
matter so certified. White v. Railway Co., 135 Mass, 216. A provision in 
a lease that in any future legal proceeding between the parties the lease 
shall be inadmissible in evidence is void. N. Y. L. O. Home v. Hoyle, 79 
Misc. Rep. 301, 139 N. Y. Supp. 1098. Also a provision in a life insurance 
policy that requiring “direct and positive proof” of death of the insured 
does not deprive the plaintiff in making her proof of the benefit of all the 
rules of law established for the guidance of courts and juries in the de- 
termination of facts in dispute. Ins. Co. v. McConkey, 127 U. S. 661, 
8 Sup. Ct. 1360, 32 L. Ed. 308. To the same effect is Utter v. Ins. Co, 
65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913, where the court says: 


“Courts will not permit the course of justice * * * to be stipu- 
lated or contracted in such manner as to defeat the ends to be subserved 
by such trials.” 


See, also, Travelers’ Ins. Co. v. Sheppard, 85 Ga. 804, 12 S. E. 18. 
To the same point, we note Hannon vy. Grand Lodge, 99 Kan. 734, 163 
Pac. 170, L. R. A. 1917C, 1029, where the insurance company was depend- 
ing on a by-law of this character. The trial court there had directed the 
jury that— 
in so “far as it controls or governs the action of the [association] in de- 
termining whether a member is dead [it] would be binding, but you are 
instructed that no by-law of the association can control or prevent the 
courts * * * from applying the usual rules of evidence in the trial of 
cases coming properly before them, and in arriving at a verdict you are 
not bound thereby and may disregard the same.” 

On appeal the instruction was approved, and the judgment for plain- 
tiff affirmed. 

We desist from further citation of authorities already perhaps too 
greatly prolonged, though many others, either directly in point or quite 
analogous in principle, are available. 

The contention by appellant that to sustain a by-law of this nature 
does not operate to oust the court of its jurisdiction, and that the objection 
so stated is groundless, is correct, for in the strict sense of the word the 
court retains its jurisdiction, and there is no such ouster in fact. Techni- 
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cally this is true, for the court still retains jurisdiction of the case with 
authority to preside at the trial and to enter judgment therein. But the 
error in the phrase is simply in the choice of words to express a thought 
which is not at all obscure or uncertain. It is not meant thereby that such 
a right exercised by litigant parties ousts the court of its authority or 
power to hear the case and render judgment thereon, but it does mean 
that the jurisdiction is thereby so limited and circumscribed as to take 
from the court its authority to conduct the trial and control the introduc- 
tion of evidence in accordance with the settled rules of law. The right so 
claimed by the appellant, once established, reduces the court to a mere 
judicial lay figure upon which interested and ingenious parties may hang 
their devices for escaping application of the legally established tests of 
truth. 


III. The effect of the decisions in Michigan, Texas, and some other 
states, as, for example, Mystic Circle v. Hoskins (Tex. Civ. App.) 171 
S. W. 812, and Samberg v. Maccabees, 158 Mich. 568, 123 N. W. 25, 133 
Am. St. Rep. 396, is sought to be avoided by pointing out the statutes of 
those states, and yet in the same argument we are told that— 


“A rule enacted by statute has no different status from a rule de- 
clared by judicial common law. What contract can do to replace the one 
it can equally do to replace the other.” 


And it must be admitted that this is true if it is once conceded that 
the rights exist at all in either case. If this be true, and it be further 
true, as we are further told, upon the same authority, that, “as a contract 
right is entirely and licitly the creature of the parties’ choice, then the 
remedy desired for that right can and should equally be left to their 
choice,” then there is absolutely no provision of the statute, no rule or 
principle of the common law, devised for the protection of contract rights 
or to afford a legal remedy for violations of contracts, which may not be 
entirely wiped out and the court rendered powerless to exercise its ordi- 
nary functions by some ingeniously framed provision found in the original 
writing. The party may thus deprive himself of his right of homestead; 
of his exemptions from execution; of his right to plead the statute of 
limitations; of his right to object to incompetent testimony; and of his 
right to introduce competent testimony—in short, he may thus be wholly 
denied the right to have his case heard and his rights determined in due 
course of law, the guaranty of which is embodied in the judicial system 
supposed to be organized to insure equal and exact justice between man 
and man. We are not disposed to hold that this may be done. As far 
back as the Ordinance of 1787, the people were guaranteed “judicial pro- 
ceedings according to the course of the common law.” That guaranty has 
been perpetuated in one form or another in every expression of sovereign 
authority of the state down to the present time, and surely it is not only 
loyal cbedience to the ultimate authority, but wise public policy, for the 
courts to resist every tendency to disregard it. To repat the phrase already 
quoted from the Ohio court, our remedial system of laws— 

“inheres in our body politic as a necessary part of our system of govern- 
ment, and it is not competent for any one, by contract or otherwise, to 
deprive himself of their protection, The right to appeal to the courts for 
the redress of wrongs is one of those rghts whigh is in its nature under 
our Constitution inalienable, and cannot be thrown off or bargained away.” 


For the reasons stated, the by-law in question is void. We discover 
no reversible error in the record. 

IV. Much is said of the right of contract and the right of a party to 
have his contract enforced according to its letter even though it may be 
unreasonable. Within certain limitations this may be conceded, but the 
domain of the right of contract stops short of the control of the functions 
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of the courts which the state has provided to construe the contract and 
adjudicate controversies arising thereunder. 

The judgment of the dstrict court is affirmed. 

Stevens, C. J., and Preston, De Graff, Arthur and Faville, JJ., concur. 


Evans, J. (dissenting). I am not able to concur. This is not a case 
where plaintiff sought to prove the death of the insured by circumstantial 
evidence. She predicated her case upon the presumption of death arising 
out of his seven years’ absence, unheard of. The court below instructed 
that such presumption obtained in this case. Error is assigned on such 
instruction. To say that evidence of long-continued absence was admis- 
sible notwithstanding the proviso in the policy does not meet the assign- 
ment of error. The instruction was that it was sufficient “evidence of 
death,” though the policy provided that it “shall not be regarded as evi- 
dence of death.” The defendant had a right to limit the scope of the 
insurance sold by it, and the moral hazard thereof, by excluding from its 
benefits cases of mere “disappearance” and continued absence. The policy 
is fairly capable of a construction to just such effect. Why should it be 
construed in a way to render it illegitimate and nugatory? 


SWANSON v. PROVIDENT LIFE INS. CO. er at. (No. 34326.) 
(Supreme Court of Iowa. June 23, 1922.) 
188 Northwestern Reporter, 677. 


1, INSURANCE — PROVISION, LIMITING LIABILITY FOR 
DEATH WHILE IN MILITARY SERVICE, HELD VALID. 


A provision of a life policy that if insured shall engage in military 
service outside the continental limits of the United States in time of 
war, and death shall occur during such engagement, or as a result thereof 
within one year after discontinuance of such engagement or service the 
insurer's liability shall be limited as therein stated, is not unreasonable 
or invalid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE — PROVISION LIMITING LIABILITY FOR 
DEATH WHILE IN MILITARY SERVICE HELD APPLICA- 
BLE, THOUGH DEATH WAS CAUSED BY PNEUMONIA. 


A provision of a life policy that if insured shall engage in military 
service outside the continental limits of the United States in time of war, 
“or” within the United States in resisting invasion or insurrection, and 
death shall occur during such engagement, “or” as a result thereof, within 
one year thereafter, the insurer’s liability shall be limited as therein stated, 
applies to death while in the military service outside the United States, 
though caused by pneumonia, and not resulting from such military ser- 
vice. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Preston, J., dissenting. 


aaee from District Court, Wapello County; C. W. Vermillion, 
ge. 
Action at law to recover upon a policy of life insurance. There was 
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a trial to the court, which rendered judgment for the plaintiff, and de- 
fendants appeal. Reversed and remanded. 


W. K. Whitfield, of Decatur, Ill, and Casper Schenk, of Des Moines, 
for appellants. 
Roberts & Webber, of Ottumwa, for appellee. 


MESLOH v. LAFAYETTE LIFE INS. CO. (No. 23780.) 
(Supreme Court of Kansas. June 10, 1922.) 
207 Pacific Reporter, 754. 


(Syllabus by the Court.) 

INSURANCE—CONDITION OF APPLICATION THAT INSURER 

SHOULD INCUR NO LIABILITY UNTIL PAYMENT OF 

PREMIUM HELD NOT COMPLIED WITH; INSURER HELD 

NOT TO HAVE WAIVED CONDITION OF APPLICATION. 

The pleadings, a stipulation relating to certain facts, and the opening 
statements of counsel, in an action to recover on a contract for life in- 
surance examined, and held a condition of the application that the com- 
pany should incur no liability until the first annual premium was paid 
was not complied with, and the company did nothing to waive the condi- 
tion. 


(For other cases, see Insurance, Dec. Dig. §§ 137[3], 141[3].) 


Appeal from District Court, Republic County. 

Action by Anna Mesloh against the Lafayette Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with directions to enter judgment for defendant. 


Stone, Gamble, McDermott & Webb, of Topeka, and Vance & Mc- 
= of Belleville, for appellant. 


E. S. Nelson and N. J. Ward, both of Belleville, for appellee. 


KOHLMAN v. NEW YORK LIFE INS..CO. (No. 23458.) 
(Supreme Court of Louisiana, April 24, 1922. Rehearing Denied May 29, 
1922. 


92 Southern Reporter, 132. 


(Syllabus by Editorial Staff.) 


1. INSURANCE— FACTS AND CIRCUMSTANCES MUST POINT 
TO SUICIDE TO EXCLUSION OF EVERY OTHER REASON- 
ABLE HYPOTHESIS. 


Suicide is not presumed, and, when an action on an insurance policy 
is defended on that ground, the facts and circumstances proved must 
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point to voluntary self-destruction to the exclusion of all other reasona- 
ble hypotheses. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE— EVIDENCE HELD TO ESTABLISH DEFENSE 
OF SUICIDE. 
Evidence in an action on a life insurance policy held to establish the 
defense of suicide by a preponderance of the evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, 
Judge. 

Action by Mrs. Jeannette M. Kohlman against the New York Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Judgment avoided and reversed, and judgment rendered for defendant. 


Richard B. Montgomery, of New Orleans, for appellant. 
Charles Rosen, of New Orleans, for appellee. 


By Division A, composed of Chief Justice Provosty and Justices 
Overton and Leche. 


Lecue, J. Defendant appeals from a judgment condemning it to pay 
plaintiff the sum of $5,000 with interest and costs, the amount of an in- 
surance policy written by defendant on the life of the late S. J. Kohlman, 
and in favor of plaintiff. 

The policy was issued on December 3, 1913, and the insured, S. J. 
Kohlman, died on August 6, 1914. Payment of loss is resisted on the 
ground that the insured committed suicide within one year of the date of 
the policy, and that the defendant is absolved from all liability, except 
for premiums received, by virtue of the following clause contained in the 
policy: 

“In event of self-destruction during the first insurance year, whether 
the insured be sane or insane, the insurance under this policy shall be a 
sum equal to the premiums thereon which have been paid to and received 
by the company, and no more.” 


Defendant tendered the amount of the premium which it had re- 
ceived from the insured, but plaintiff, contending that the insured had 
not committed suicide, refused to accept the tender, and brought the 
present suit for the face value of the policy. 

The case involves a question of fact, and was tried by a jury, nine 
of whom concurred in finding a verdict in favor of plaintiff, and defend- 
ant has appealed. 

The insured, S. J. Kohlman. was found dead in his office, on the 
seventh floor of the Inter State Bank Building (the old Morris Build- 
ing), in the city of New Orleans, about 5:30 in the afternoon of August 
6, 1914. He was lying on his back on a couch or settee, his left arm over 
his chest and his right arm hanging down the side of the couch. On the 
floor near the couch was a tumbler which had contained carbolic acid, 
and in a chest near the wall was found a small bottle which also had 
contained carbolic acid. The label had been cut and scratched off the 
bottle; the pieces, however, were found scattered behind the couch on the 
floor, were put together, and showed the contents had been bought from 
Williams’ drug store at Canal and Bourbon streets. Carbolic acid burns 
were found on the mouth, chin, and face of the deceased. Everything in 
the room was found in apparent order, and there were no signs of any 
disturbance of the furniture. On the desk in the office were some writ- 
ten papers, but nothing was seen by the police or the coroner having any 
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bearing upon the intentions of the deceased, if he in fact intended to take 
his own life. The coroner viewed the body, gave a certificate of death by 
suicide, and the body was turned over to relatives of the deceased. Fur- 
ther investigation showed that Kohlman had left his office about noon, 
had gone out to Williams’ drug store, had bought a three-ounce vial of 
carbolic acid, and had returned to his office about 1 o'clock or shortly 
thereafter. In going up the elevator he cautioned the elevator boy that 
as he was going to lie down, not to let anybody come in, as he did not 
want to be disturbed. 

The deceased had lived in New Orleans for many years. He had 
been married twice. By his first wife he had one son, who is said to be a 
practicing attorney in the state of New York. By his second wife, who 
is plaintiff in this case, and whom he had married about the year 1890, 
he had another son who was a college student at the time of his death. 
He had a large circle of acquaintances, and at one time had been chair- 
man of the Democratic committee, and was prominent in politics. He 
was sociable, and usually of a cheerful disposition, a man of pride, and 
yet jovial in his temperanent. His home life was exemplary. He was a 
good husband and a kind father, and much attached to his family. He 
provided for his wife and younger son, and lived very comfortably. 

He had for many years suffered from headaches and irritation of 
the throat. He had often used drugs, taking chloral, antikamnia, and 
neurodine for headache, and had used carbolic acid in solution as a 
gargle for his throat. His wife says that he once took an overdose ot 
cholral, which caused him to get into a stupor, but that took place about 
12 years before his death. These ailments of the head and of the throat, 
however, were not declared by the insured in his application for the in- 
surance involved in this case, and, although it is stated that on one occa- 
sion he had mentioned his head and throat troubles to Dr. Gaudet, his 
personal friend, it does not appear that he ever took any treatment 
through a physician. In fact he generally bought drugs on his own per- 
sonal order at the drug store of Mr. Williams, with whom he was well 
acquainted. 

We deduce from all the testimony in the record that deceased, like 
many persons, suffered occasionally from his head and throat, but that 
these indispositions were never of a serious nature, and that he was 
thoroughly familiar with the medical properties of the drugs which he 
used in treating himself. 

[1] Owing to the natural instinct implanted in man (as in all ani- 
mals) to shun and avoid suffering, and to preserve life, the universally 
accepted principle of law is that no one is presumed to wantonly hurt or 
destroy himself, and therefore that, in a defense on the ground of suicide, 
the facts and circumstances proved must point to the voluntary self-de- 
struction of the insured to the exclusion of all other reasonable hypoth- 
eses. 

[2] In this case there is no doubt that the accused died of carbolic 
ae, poisoning, and that the poison was administered to him by his own 
land. 

We have searched in vain for a reasonable hypothesis to account for 
the death of the insured outside of intended self-destruction, but confess 
that we see none. 

Plaintiff suggests as a reasonable hypothesis that the insured might 
have taken an overdose of chloral, and while in a stupor, under the influ- 
ence of that drug, that he attempted to gargle his throat with pure car- 
bolic acid, and accidentally poisoned himself. In our opinion the facts 
and circumstances in the case exclude the reasonableness of the sug- 
gested hypothesis. Deceased was undoubtedly familiar with the effects 
of chloral. He had previously suffered from an overdose of that drug. 
There is no suggestion of any chloral or a container of chloral being 
found near the body or even in the office. He must have been equally 


17 Vol. LX, 
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well aware of the fatal effects of the internal use of carbolic acid, as a 
frequent user of that drug. It is not reasonably conceivable that he would 
have taken an overdose of either chloral or carbolic acid except for the 
purpose of destroying his own life. 

Again, it is more reasonable, that, in his pride, his love for his fam- 
ily, his straitened financial circumstances, the fair amount of insurance 
which he carried on his life, he should have sacrificed his life to pro- 
vide for his family. 

It is shown that, although he was supposed to be a real estate broker, 
few, if any, people called on him at his office; that his callers were mostly 
bill collectors; that his bank account was often overdrawn, and that 
when he died he had overdrawn his account to the amount of $40; that 
he owed a fuel bill for his home; that he owed rent for his office; that 
when he went up the elevator he remarked to the elevator boy, on hearing 
some one indulge in a loud laugh, he “wished he could laugh free-hearted 
like that.” It is also strange that he should have asked the elevator boy 
on his last trip in that elevator not to let any one disturb him, although 
such a circumstance by itself might not amount to one indicating an in- 
tention to destroy himself. 

It is also shown that in his application for insurance the deceased 
stated that he then had life insurance in the defendant company in the 
sum of $7,500, in the Travelers’, $2,000, and in the Postal, $10,000. Plain- 
tiff stated in one part of her evidence that she had received $15,000 from 
the Postal Insurance Company, which had promptly paid the loss. In 
another part she says that she had collected $10,000 from that company. 
The last statement corresponds with the written application for the in- 
surance in contest. Plaintiff also says that her husband had obtained 
loans of over $4,000 on the other policy of $7,500 in defendant company, 
and that the balance was payable to the son by first marriage, living in 
New York. It appears, in addition to the loan of $4,000 obtained by the 
insured, that the home which was then occupied by insured and his family 
belonged to plaintiff as her separate property, and that this property 
had been mortgaged, the mortgage increased, and that eventually the 
same was sold in foreclosure proceedings. 

We believe the record fully sustains the theory that the insured was 
in such straitened financial circumstances as to serve as a motive for his 
act of self-destruction. 

We believe that defendant has established its defense by a prepon- 
derance of evidence, and, so believing, 

It is ordered that the judgment appealed from be avoided and re- 
versed and that judgment be now rendered in favor of defendant; plain- 
tiff to pay all costs. 


On Application for Rehearing. 
By the whole court. 


Per CurtAM. The decree is amended by allowing plaintiff the pre- 
mium of $388.45 deposited by defendant in the registry of the court, and 
the judgment as amended is affirmed. 

Rehearing refused. 
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BANKERS’ LIFE CO. v. MILLER er at. (No. 73.) 
(Supreme Court of Michigan. June 17, 1922.) 
188 Northwestern Reporter, 503. 


1 INSURANCE — WHERE ASSIGNEE OF CERTIFICATE 
CLAIMED NO INTEREST IN PROCEEDS, ASSIGNMENT 
MAY BE DISREGARDED. 


Where an.attorney in fact for beneficiary under life insurance policy 
had assigned the proceeds of the policy to a third person, as he claimed 
as security for a loan, but the assignee, though he testified as a witness, 
made no claim as to any interest in the policy, the court can regard the 
assignee as having only a paper interest, and disregarded the assignment. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—EXECUTION OF POWER OF ATTORNEY TO 
COLLECT POLICY PAYABLE TO INSURED’S WIFE HELD 
ASSIGNMENT FORBIDDEN BY STATUTE AND BY-LAWS. 


Where, in connection with a business transaction between insured 
and his beneficiary and a third person, the insured and the beneficiary ex- 
ecuted a power of attorney to the third party to collect the proceeds of 
the policy, the execution of the power of attorney was in effect an as- 
signment of the proceeds of the policy to a claim, forbidden by Code 
Iowa, § 1789, forbidding such assignments where the policy was payable 
to the wife, and by the by-laws of the insured in accordance with that 
statute, and the attorney has no equity in the proceeds, where he knew 
the certificate could not be assigned, and made a profit from the trans- 
action aside from the insurance. 


(For other cases, see Insurance, Dec. Dig. § 201.) 


Appeal from Circuit Court; Kent County, in Chancery; John S. 
McDonald, Judge. 

Interpleader by the Bankers’ Life Company against Mary E. Miller, 
Manley C. Seymour, and another, to have determined the right to the 
proceeds of a certificate of life insurance. From a decree awarding the 
proceeds of the insurance to the estate of Mrs. Miller, defendants Sey- 
mour and another appeal. Affirmed. 


The plaintiff is an assessment life insurance association, organized 
under the laws of the state of Iowa and authorized to transact business 
in this state. The Iowa statute under which plaintiff is organized con- 
tains the following provision: 

“Insurable Age—Beneficiary—Assignment of Policy. No association 
organized or operating under this chapter shall issue a certificate of mem- 
bership to any person under fifteen nor over sixty-five years of age, nor 
unless the beneficiary named in the certificate is the husband, wife, rela- 
tive, legal representative, heir, creditor or legatee of the insured member, 
nor shall any such certificate be assigned. Any certificate issued or as- 
signment made in violation of this section shall be void. The beneficiary 
named in the certificate may be changed at any time at the pleasure of 
the assured, as may be provided for in the articles or by-laws, but no 
certificate issued for the benefit of a wife or children shall be thus changed 
so as to become payable to the creditors.” Code of Iowa 1897, § 1789. 


Section 2, article 2, of plaintiff’s by-laws, provides: 
“Any member may, with the consent of the association, make a 
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change in the beneficiary in his certificate, without requiring the consent 
of such beneficiary. The change shall be made by endorsement on the 
certificate, a duplicate of which endorsement shall be furnished to the 
home office, and shall not be binding until the consent of the association 
shall be indorsed thereon. No change shall be consented to unless the new 
beneficiary shall be the wife, relative, legal representative, heir, legatee 
of the member, except that, if the certificate was issued for the benefit of 
others than the wife and children of the member, it may be changed so 
as to be payable to creditors.” 


On November 1, 1905, plaintiff issued a membership certificate for 
$2,000 to Joseph Henry Miller, in which certificate Mary E. Miller, wife 
of Joseph Henry Miller, was named as beneficiary. Mr. Miller died 
August 2, 1920. Defendants claimed adversely the amount due on the 
certificate, and this bill of interpleader was filed, and the money paid into 
court by stipulation of the parties. 


Upon the hearing of the case it appeared from the testimony that on 
and prior to October 20, 1914, Mr. Miller and his wife, as tenants by the 
entirety, owned a 40-acre farm in Denver township, Newaygo county. 
There were mortgages on it aggregating $800. It is alleged that it was 
worth at that time $1,800. Defendant Seymour testifies that the Millers 
were then down and out, and were then about 60 years old. On this date 
Mr. and Mrs. Miller and defendant Seymour went to a lawyer’s office in 
Newaygo county, and there had certain papers executed. It should be 
stated at this point that Mr. Seymour had before this meeting, in answer 
to a letter written by him to plaintiff, been advised by the plaintiff that 
the certificate or policy of insurance could not be assigned to him. The 
papers this day executed consisted of a deed from the Millers to Seymour 
of the 40-acre farm, a life lease back to them of the farm, an agreement 
between them that Seymour should pay the mortgages on the farm, the 
assessments on the life insurance, and insurance on the buildings, give 
the Millers the use of the farm during their life, pay their burial ex- 
penses, erect a monument at their graves at a cost not to exceed $200, 
or, if Mrs. Miller survived her husband and so elected, to pay her $150 
out of the insurance money. Another paper, a power of attorney, was 
also executed this day by Mr. and Mrs. Miller, constituting Mr. Seymour 
their attorney in fact to pay the premiums and collect the amount due 
on the policy on the death of Mr. Miller. 

After these papers were executed, the Millers continued to live on the 
farm about five years. when they moved to Grand Rapids. Seymour raid 
them $200 for a quitclaim deed of the farm, he paid the assessments, 
amounting to about $200. and the taxes, of about $252. It would appear 
that he paid the mortgages. He traded the farm, receiving $2,200 for it. 
He did not pay Mr. Miller’s burial expenses, nor those of Mrs. Miller, 
who died before the hearing, nor did he erect the monument, although on 
the hearing he claimed to. be willing to do so. Shortly after the death of 
Miller, defendant Seymour, in the name of Mrs. Miller and as her at- 
torney in fact, executed an assignment of her interest in the certificate 
of insurance to defendant Anderson. Seymour claims to have borrowed 
money of Anderson on this assignment, but Anderson, although called as 
a witness, makes no such claim. The trial judge entered a decree in favor 
of the estate of Mrs. Miller, and defendants Seymour and Anderson ap- 
peal. 


Argued before Fellows, C. J., and Wiest. Clark, Bird, Sharpe, Moore 
and Steere, JJ. 


F. E. Wetmore, of Hart, for appellants. 
C. Sophus Johnson and M. Thomas Ward, both of Grand Haven, for 
appellee. 
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Fettows, C. J. (after stating the facts as above). [1] We are sat- 
isfied that defendant Anderson has no actual interest in this fund. Hav- 
ing failed while on the stand to swear that he had any interest, he can- 
not complain if this court declines to find that he has one. Although 
Mr. Seymour claims to have borrowed money on the assignment, it is 
difficult to understand how money would be lent to Seymour on an as- 
signment which he executed as attorney in fact for another party. An- 
derson’s interest is but a paper one, and we shall treat the case as one be- 
tween Seymour and the estate of Mrs. Miller. 

[2] On behalf of Mrs. Miller’s estate, it is insisted that what was 
done operated as an assignment of the certificate, and that this was in 
conflict with the law under which the company was organized, as well as 
in conflict with its by-laws, and therefore void. On behalf of Mr. Sey- 
mour it is insisted that the papers executed on October 20, 1914, coupled 
with his full performance of all his agreements during the lifetime of 
Mr. Miller, and his willingness to perform those accruing after his death, 
operates to give him this fund. We are satisfied that the transaction here 
involved was an attempt to do by indirection what the state of Iowa and 
the by-laws of the company prohibited. and that, looking beyond the form 
to the substance, as a court of equity may do, we should find that this 
was an assignment of the certificate, inhibited by both the statute and the 
by-laws, and therefore void. Before these parties went to the lawyer’s 
office to have the papers drawn, Mr. Seymour had been advised by the 
company that an assignment of the certificate to him would be void. He 
was no kin of Mr. Miller, was not his creditor had no insurable interest 
in his life. and the statute and by-laws were called to his attention, and 
the fact that a change of beneficiary from the widow would be void was 
definitely stated to him in the letter written by the company. So there 
was no written assignment of the certificate to Seymour executed that 
day, but a power of attorney was given him, authorizing him to collect on 
the certificate. and the certificate was turned over to him, 


We think what was done was an assignment. Indeed, it is difficult 
to comprehend what interest Mr. Seymour has in this fund, unless it is 
by virtue of an assignment. As we have stated, Mr. Seymour had no 
insurable interest in the life of Miller, and was not made beneficiary in 
the policy. The Supreme Court of Iowa has had occasion to pass upon 
this statute. In the case of Crocker v. Hogin, 103 Iowa, 243, 72 N. W. 
411, a certificate had been assigned by the husband and wife; both join- 
ing in the assignment. The court held the assignment void under the 
statute and decreed the fund to the widow. Speaking of the statute the 
court said: 


“The General Assembly enacted the prohibition we are considering 
for the purpose of preserving to the designated beneficiaries the benefits 
to be derived from the insurance in such associations, and not only limited 
the persons who might profit by membership therein, but expressly pro- 
hibited assignments of the certificates. It is not important to consider the 
reasons which led to. nor the policy of, such legislation. That it exists, 
and renders void all such assignments as are relied upon by appellee, is 
plain, and our duty to enforce it is equally clear.” 


[3] Nor can we see how defendant Seymour could be benefited if 
we took up each paper separately and considered it, disconnected from the 
other papers or the surrounding circumstances. The only paper giving 
him any right to collect the insurance is the power of attorney. By this 
instrument Mrs. Miller constituted him her attorney in fact to collect the 
insurance. By it he was not authorized to collect it for himself but as 
her attorney in fact, for her. If he had collected it as her attorney in 
fact, he would be obliged to turn it over to her. Manifestly this instru- 
ment alone gave him no right to collect this fund and appropriate it to his 
own use. Nor are we persuaded that there is any inequity in this fund 
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going to the widow. Defendant Seymour has already profited to the 
amount of several hundred dollars by his dealings with the Millers. Under 
no aspect of the case is he entitled as matter of law or equity to profit 
further. 

The decree will be affirmed. The estate of Mrs. Miller will recover 
costs of both courts of defendants Seymour and Anderson. 


QUINN v. NEW YORK LIFE INS. CO. (No. 102.) 
(Supreme Court of Michigan. June 5, 1922.) 
188 Northwestern Reporter. 444. 


1. INSURANCE — DIRECTED VERDICT, WHERE EVIDENCE 
CONFLICTED, ERROR. 


In an action on a life insurance policy, where the evidence was con- 
flicting as to whether insured had been killed while still a paassenger on 
a street car, in which case the policy carried double indemnity. or after 
he had safely alighted plaintiff was not entitled to a directed verdict. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error to Circuit Court, Muskegon County; John Vanderwerp, Judge. 

Action by Agnes M. Quinn against the New York Life Insurance 
Company. Judgment for plaintiff on directed verdict. Judgment set aside 
and rendered for defendant, and plaintiff brings error. Reversed, and 
new trial granted. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, Moore. and Steere. JJ. 


James E. Sullivan. of Muskegon, for appellant. 
Cross, Foote & Sessions, of Muskegon, for appellee. 


STEERE, J. Plaintiff’s husband. Leo. J. Quinn, was killed by a pass- 
ing taxicab as he was leaving a street car on which he had ridden to a 
regular stop at the corner of Lake and Addison streets near his home in 
the city of Muskegon. He held a life insurance policy issued by defend- 
ant for $4,000 with plaintiff as beneficiary. which contained a so-called 
double indemnity clause, providing for payment of double the face of the 
policy ($8,000) if death of the insured “was caused directly by accident 
while traveling as a passenger on a street car” or other named public 
conveyance operated as a common carrier. 

Defendant paid the straight life insurance of $4,000 on proof of 
death. but denied double liability under the accident clause in the policy 
on the ground that deceased had reachd the end of his ride, left the street 
car. and started for the curb when struck by the taxicab, and the rela- 
tion of passenger and carrier had ceased at the time of the accident. 

The case was tried by jury on that issue. At the close of plaintiff's 
testimony a motion for a directed verdict in defendant’s favor was made 
and denied. After defendant had introduced its testimony and both 
parties rested, the motion for a directed verdict in defendant’s favor was 
renewed and argued, after which the court adjourned for the day. On 
the following morning, May 26, 1921, defendant’s motion for a directed 
verdict was denied, and the court directed the jury to render a verdict in 
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plaintiff's favor for $4,177.80. Verdict was taken without the jurors leav- 
ing their seats. Judgment for that amount was rendered thereon by the 
court and duly recorded. The next day defendant moved for a new trial 
on various grounds. The motion was argued and submitted. On July 
19, 1921. the court filed an opinion denying said motion for a new trial, 
but concluding that an error had been committed in directing a verdict 
for plaintiff and entering judgment thereon. In his opinion the judge 
made reference to section 14568. Comp. Laws 1915, called the Empson 
Act, saying in conclusion: 

“Inasmuch as that section provided that a motion for judgment not- 
withstanding the verdict can only be entertained before judgment, the 
motion for a new trial will be denied, the judgment heretofore rendered 
upon the verdict will be set aside, in order that defendant will have the 
opportunity to make a motion under section 14568, above cited for a judg- 
ment notwithstanding the verdict rendered, if it desires to do so.” 

Defendant thereafter made a motion for judgment non obstante, and 
after hearing argument the court set aside its former judgment on a 
directed verdict in favor of plaintiff, and rendered a judgment for de- 
fendant of no cause of action non obstante veredicto. 


Counsel for plaintiff contend that the only action the court could 
have taken as the record then stood was to grant or deny defendant's 
motion for a new trial, and the course pursued was prejudicial error. 
The statute under which the court assumed to act (section 14568) pro- 
vides that: 

“If either party shall at the close of the testimony, and before the 
case is submitted to the jury, request the court for a directed verdict in 
his favor, the court may reserve his decision thereon, and submit the case 
to the jury under proper instructions as to the law applicable to such 
case. After the case is thus submitted to the jury, or after receiving and 
recording the verdict of the jury and before judgment is entered in said 
case, the court may hear arguments of counsel for and against said re- 
quest, but in all such cases shall receive and record the verdict of the 
jury as rendered. If the court shall then decide as a matter of law,. that 
the party requesting the directed verdict was entitled thereto, and if the 
verdict of the jury is adverse to the party making such request, the court 
shall enter its decision on the record and order judgment in accordance 
with such decision notwithstanding the verdict entered, and the party 
against whom such judgment is entered shall have an exception,” etc. 


So far as the record discloses, no mention was made of the Empson 
Act by court or counsel at the time of the trial, nor until nearly two 
months after the trial had ended in a final judgment on directed verdict 
for plaintiff. When the trial was in progress and defendant requested a 
directed verdict in its favor at close of the testimony, the court did not 
reserve decision thereon nor submit the case to the jury for their verdict 
under instructions as to the law which should guide them in their deli- 
berations and take their verdict upon the claimed issues of fact as to 
which testimony had been introduced, but unconditionally and without any 
suggestion of reserved decision from any source denied defendant’s mo- 
tion, directed an apparantly unrequested verdict for plaintiff, and entered 
judgment accordingly. As the record then stood with final judgment 
against defendant, its only rights thereafter were an appeal to this court 
for review by writ of error or motion in that court for a new trial, 
which it timely made. No right to move for a verdict non obstante was 
reserved to or claimed by it, nor had anything in the nature of consent 
by counsel or intimation by the court during the trial given ground for so 
claiming. . 

[1] Both sides introduced testimony as to the circumstances of the 
accident, directed to the question of whether deceased was when struck 
by the taxicab yet a passenger on the street car. Plaintiff claimed there 
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was testimony showing he was killed while in the act of alighting, while 
defendant contended that he had then safely left the car and as a foot 
traveler on the highway was walking or running towards the curb. There 
was evidence to that effect and in any aspect of the case plaintiff was 
not entitled to a directed verdict. The trial court rightly so concluded 
after hearing defendant’s motion to set aside the directed verdict and 
judgment thereon, and grant a new trial. 

[2, 3] The motion should have been granted. The general rule is 
that— 


“When a verdict is directed, the judgment entered is final. When one 
is set aside, a new trial is granted.” Randolph v. D. U. R., 213 Mich. 100, 
181 N. W. 44. 

The Empson Act does not contemplate a directed verdict in the first 
instance. Its manifest intent and purpose is a reserved verdict of the 
jury on the claimed issues of fact as the case stands at the close of the 
testimony, available for judgment thereon in case the court, being in 
doubt as to the propriety of the motion for a directed verdict, desires to 
reserve judgment and take further time for consideration of the evi- 
dence and legal questions involved, being by the act given authority to 
render judgment on said verdict, if the court later determines after hear- 
ing counsel that there was an issue of fact to go to the jury, or to ignore 
it if the case only involves issues of law and render judgment accord- 
ingly. 

The judgment is therefore reversed, and a new trial granted, with 
costs to plaintiff. 


QUIST v. WESTERN & SOUTHERN LIFE INS. CO. (No. 89.) 
(Supreme Court of Michigan. July 20, 1922.) 
189 Northwestern Reporter, 49. 


1. INSURANCE — WHERE INSURED RESERVED RIGHT TO 
CHANGE BENEFICIARY, THE LATTER HAD NO VESTED 
INTEREST. 


Where plaintiff's husband took out a life policy payable to plaintiff, 
as beneficiary, reserving the right to change the beneficiary, plaintiff had 
no vested interest, but only a revocable expectancy contingent on remain- 
ing the beneficiary to the time of the death of the husband. 


(Fer other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE — UNDER POWER RESERVED TO CHANGE 
BENEFICIARY, COMPANY AND INSURED COULD EFFECT 
CHANGE WITHOUT PRODUCING POLICY. 


Change of beneficiary, under power reserved, rests with the insured, 
subject only to recognition by the company, and, where change of benefi- 
ciary was effected without producing the policy, the provided method of 
change constituted no promise of the company to the beneficiary to ad- 
here to the letter of that method in case the insured and the company 
were content to and in fact accomplished the change without producing 
the policy and indorsement thereon, as the company could waive such 
indorsement. 


(For other cases, see Insurance, Dec .Dig. § 587.) 
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3. INSURANCE — ABROGATED BENEFICIARY LOSES INTER- 
EST UNDER POLICY WHEN INSURED HAS MADE A 
CHANGE OF BENEFICIARY AND COMPANY HAS AS- 
SENTED. 


When an insured has done all he can to make the change of benefi- 
ciary effective, and the company assents thereto, an abrogated beneficiary 
had lost all interest under the policy. 


(For other cases, see Insurance, Dec .Dig. § 587.) 


4. INSURANCE — NO DISTINCTION BETWEEN ORDINARY 
LIFE POLICIES IN WHICH INSURED RESERVES RIGHT TO 
CHANGE BENEFICIARY AND FRATERNAL POLICIES, 
GOVERNED BY BY-LAWS, ETC. 

There is no distinction, as respects the vesting of beneficiary’s inter- 
est, between an ordinary life policy in which the insured reserves the 
right to change the beneficiary and mutual and fraternal policies under 
which the by-laws and charter give the right to change. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


5. INSURANCE — RIGHT TO CHANGE BENEFICIARY, AL- 
THOUGH NOT ENTITLING INSURED TO SURRENDER 
AND CANCEL POLICY DIRECTLY, HELD TO AUTHORIZE 
CHANGING DESIGNATION OF BENEFICIARY SO AS TO 
NAME ESTATE BENEFICIARY AND THEN CANCEL POL- 
ICY. 

Where plaintiff's husband took out a life insurance policy, payable 
to plaintiff as beneficiary, reserving the right to change the beneficiary, 
although the insured and insurer could not, so long as plaintiff remained 
the beneficiary, agree to a surrender and cancellation of the policy, yet 
insured had the right to revoke the designation of plaintiff as beneficiary 
and designate his estate as beneficiary, and then, having control of his 
estate, to receive a return of the premiums paid and surrender the policy 
for cancellation, notwithstanding the facts that plaintiff had paid the pre- 
miums and insured made the change just before death and was unable 
to surrender the policy for indorsement, and that the insurance company 
apparently desired the surrender and cancellation, and to that end pre- 
pared most of the papers signed by insured at its home office. 


(For other cases, see Insurance, Dec. Dig. § 239.) 


6. INSURANCE—BENEFICIARY PAYING PREMIUMS HAD NO 
GREATER RIGHT UNDER POLICY GIVING RIGHT TO 


aaa BENEFICIARY THAN IF INSURED HAD PAID 
THE 


Under a life policy, with power to change beneficiary reserved, the 
fact that the beneficiary paid the premiums gave her no greater rights un- 
der the policy than if the insured had paid them. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


Error to Circuit Court, Kent County; Brown, Judge. 

Action by Helen Quist against the Western & Southern Life Insur- 
ance Company. From judgment for plaintiff, defendant brings error. 
Judgment set aside, and new trial granted. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


Knappen, Uhl & Bryant, of Grand Rapids for appellant. 
. C. G. Turner and Laurence W. Smith, both of Grand Rapids, for ap- 
pellee, 
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Wiest, J. The husband of plaintiff took out a life insurance policy 
in defendant company, payable to plaintiff as beneficiary, reserving the 
right to change the beneficiary. The policy was placed in the hands of 
plaintiff by her husband, and she paid the premiums as they fell due. 

Just before his death the insured, through arrangement with defend- 
ant company, constituted his estate beneficiary in place and stead of plain- 
tiff, received from defendant a return of the premiums paid, and agreed 
to a surrender and cancellation of the policy. The policy, being in the 
hands of plaintiff was not surrendered but the insured in writing stated 
to the company the reason why he could not turn in the policy for in- 
dorsement of change of beneficiary. 

Plaintiff as beneficiary brought this suit claiming the acts of the 
insured, and defendant company did not revoke her rights as beneficiary. 
The specific reasons for such claim will be mentioned in the course of this 
opinion. 

Plaintiff had judgment as beneficiary, and the case is here on writ 
of error. 

[1] Plaintiff does not claim she had a vested interest that could not 
be cut off if the insured complied with the conditions relative to change 
of beneficiary, but claims she had an interest therein, and the terms of 
the policy constituted a promise on the part of the insurer that it would 
change her interest only in accordance with the terms of the contract 
with the insured. We fail to discover such claimed interest or promise. 
As beneficiary under this policy she had no vested interest, but only a 
revocable expectancy contingent upon remaining the beneficiary to the 
time of the death of the insured. 

[2] Change of beneficiary, under power reserved, rested with the 
insured, subject only to recognition by defendant company, and the pro- 
vided method of change constituted no promise on defendant’s part to the 
beneficiary to adhere to the letter of that method in case the insured and 
the insurer were content to and in fact accomplished such change without 
the production of the policy and indorsement thereon. 

The obvious purpose of the production of a policy and indorsement 
thereon of change of beneficiary is to evidence the consent of the insurer 
to a result accomplished at the request of the insured and to obviate the 
possibility of conflicting claims. 

The designation of plaintiff as beneficiary was revoked by the insured, 
and his estate appointed beneficiary. 

The insured, as one party to the contract, and the insurer, as the 
other, could waive indorsement on the policy of change of benficiary. 

If the provision that the change of beneficiary should not take effect 
until indorsement thereof on the policy by the company was a material 
part of the contract, by way of providing evidence of the insurer’s con- 
consent to such change, as held in O’Donnell v. Metropolitan Life Insur- 
ance Co., 11 Del. Ch. 4, 95 Atl. 289, Sheppard v. Crowley, 61 Fla. 735, 55 
South. 841, Metropolitan Life Insurance Co. v. Clanton, 76 N. J. Eq. 4, 
73 Atl. 1052, New York Life Insurance Co. v. Murtagh, 137 La. 760, 69 
South. 165, and Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. 
Rep. 283, it called for no more than a ministerial act on the part of the 
company, for the insured had right of change of beneficiary, and the 
insurer was bound to note the change requested by indorsement upon the 
policy. 

[3] When an insured has done all he can to make the change of 
beneficiary effective, and the company assents thereto, an abrogated bene- 
ficiary has lost all interest under the policy. Stipulated formalities may 
be waived. 

“Although the rule is settled that change of beneficiary must be made 
in the manner prescribed in the laws of the society, with some exceptions 
it is also now equally well settled that the society may waive compliance 
with the required formalities.” Bacon’s Life & Acc. Ins. (4th Ed.) § 404. 
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Plaintiff cannot urge that the company is liable because it did not 
insist upon strict compliance with its power to have the policy produced 
at the time of the change of beneficiary. Fischer v. Malchow, 93 Minn. 
396, 101 N. W. 602; Delaney v. Delaney, 175 Ill. 187, 51 N. E. 961. 

Excuses for not producing the policy or certificate have been recog- 
nized in this state. In Grand Lodge, A. O. U. W., v. Child, 70 Mich. 
163, 38 N. W. 1, the certificate was lost. In Grand Lodge, A. O. U. W., 
v. Noll, 90 Mich. 37, 51 N. W, 268, 15 L. R. A. 350, 30 Am. St. Rep. 419, 
the certificate was lost or mislaid. 

In Grand Lodge, A. O. U. W., v. Kohler, 106 Mich. 121, 63 N. W. 
897, the original beneficiary had the certificate in her custody and refused 
to deliver it. See, also, Grand Lodge, A. O. U. W., v. Fisk, 126 Mich. 
356, 85 N. W. 875. 

In Royal Arcanum v. Behrend, 247 U. S. 394, 38 Sup. Ct. 522, 62 L. 
Ed. 1182, 1 A. L. R. 966, the claim was made that the certificate had not 
been surrendered and the beneficiary had not been requested to surrender 
or deliver up the same for change of beneficiary. The court held such 
fact not material, saying: 

“As indicated by the printed ‘Form for Change of Beneficiary’ in- 
dorsed on the certificate, which refers to both ‘surrender and return,’ the 
requirement of a surrender does not necessarily imply a return to the 
order of the original paper called the benefit certificate. Furthermore, re- 
quirements of that character are made for the protection of the society, 
and, if complied with to its satisfaction or if waived by it during the life 
time of the insured, cannot be availed of to support the claim of a for- 
mer beneficiary.” 


See, also, Ladies of the Modern Maccabees v. Daley, 166 Mich. 542, 
131 N. W. 1127. 

[4] There is no longer any distinction, in the governing rules of law, 
between an ordinary life insurance policy in which the insured has re- 
served the right to change the beneficiary and mutual and fraternal 
insurance policies under which the by-laws or charters give the right of 
change. Rosman v. Tr. Ins. Co., 127 Md. 689, 96 Atl. 875, Ann. Cas. 
1918C, 1047. 

Any permanent vested interest in plaintiff as beneficiary was rendered 
impossible under the very terms of the contract for the insurance, and 
could become vested only in case she remained the beneficiary at the 
death of the insured. The authority is so uniform upon this subject that 
but few cases need be cited. It was so held in Met. Life Ins. Co. v. 
O’Brien, 92 Mich. 584, 52 N. W. 1012; Golden Star Fraternity v. Mar- 
tin, 59 N. J. Law, 207, 35 Atl. 908; Mutual Benefit Life Ins. Co. v. Swett, 
222 Fed. 200, 137 C. C. A. 640, Ann. Cas. 1917B, 298. 

[5] It is claimed in behalf of plaintiff that, under the contract for 
the insurance, her right as beneficiary was not subject to surrender or 
cancellation of the policy, but only subject to the revocation of her ap- 


pointment and the designation of another beneficiary in her place and 
stead. 


It is undoubtedly true, as urged in behalf of plaintiff, that the insured 
and the insurer could not, so long as she remained the beneficiary, agree 
to a surrender and cancellation of the policy. Ind., etc., Life Ins. Co. v. 
McGinnis, 180 Ind. 9, 101 N. E. 289; 45 L. R. A. (N. S.) 192. It is 
equally true that, if the insured revoked the designation of plaintiff as 
beneficiary and lawfully designated his estate as beneficiary, then he had 


. right, having control of his estate, to surrender the policy for cancel- 
ation. 


If there was a valid revocation of her appointment as beneficiary, and 
the designation of another beneficiary, then subsequent surrender and 
cancellation of the policy could not operate to revive plaintiff's abrogated 
right as beneficiary. If her right as beneficiary was ended, then she had 
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no concern in the subsequent proceedings. If the change of beneficiary 
to his estate was valid, then the insured had a right to surrender the in- 
surance to the company and take the surrender value. 

Upon the question of the interest of the insured in the policy under a 
designation of his estate as beneficiary, see Cohen, Trustee in Bankruptcy, 
v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143, and Cohn v. Ma- 
lone, Trustee, 248 U. S. 450, 39 Sup. Ct. 141, 63 L. Ed. 352. 

It is quite apparent that defendant company desired the surrender 
and cancellation of the policy in suit, and to that end prepared most of 
the papers signed by the insured at its home office. 

We have considered the argument that the change of beneficiary and 
surrender and consent to cancellation of the policy was all one transac- 
tion, but find this of no advantage to plaintiff. 

With the change of beneficiary to his estate accomplished, the insured 
was at liberty at once to take a return of the premium paid and consent 
to surrender and cancellation of the insurance. 

[6] The fact that plaintiff paid the premiums gave her no greater 
rights than if the husband had paid them, and this is conceded by counsel. 
Technically the defendant is in the right and plaintiff is without remedy. 

Upon the record herein the plaintiff was not entitled to recover, and 
the judgment is set aside, and a new trial granted, with costs to defend- 
ant. 


BRUNS er at. v. MILK WAGON DRIVERS’ UNION, LOCAL 603. 
(No. 17193.) 


(St. Louis Court of Appeals. Missouri. June 6, 1922. Rehearing Denied 
June 20, 1922.) 


242 Southwestern Reporter, 419. 


2. INSURANCE — BENEFIT SOCIETY’S CONTINUED ACCEPT- 

ANCE OF DUES AFTER DUE DATE WAIVED. 

Benefit association, by long-continued acceptance of dues of member 
after the date on which they were due, without protest and without for- 
feiting his insurance, waived provision of by-laws requiring the dues to 
be paid in advance on or before the fourth Thursday in each month, and 
providing for forfeiture of.insurance for nonpayment on such date. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published.” 

Action by Helen Bruns and another against the Milk Wagon Drivers’ 
Union, Local 603. Judgment for plaintiffs, and defendant appeals. 
firmed. 


C. J. Anderson, of St. Louis, for appellant. 
Hal R. Coleman, of St. Louis, for respondents. 
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LIEBEL v. METROPOLITAN LIFE INS. CO. (No. 17172.) 
(St. Louis Court of Appeals. Missouri. May 2, 1922.) 
241 Southwestern Reporter, 647. 


1. INSURANCE — INSURER, BY DENIAL OF ALL LIABILITY 
UNDER LIFE POLICY, WAIVED PROVISION AS. TO 
PROOFS OF DEATH. 

Insurer, by denial of all liability under a life policy, waived require- 
ments of policy as to proofs of death. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


2, INSURANCE — QUESTION OF VEXATIOUS REFUSAL TO 

PAY HELD FOR JURY. 

Where insurer denied liability on life policy on the ground that in- 
sured was not in sound health when the policy was issued, but did not in- 
troduce evidence at the trial to support such claim, and did not in its 
brief give any reason for refusal to pay the policy, the question of vexa- 
tious refusal to pay held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


3. INSURANCE — DEMAND FOR PAYMENT NOT ESSENTIAL 
TO RECOVERY OF DAMAGES FOR VEXATIOUS REFUSAL 
TO PAY, WHERE INSURER DENIED ALL LIABILITY. 


Where insurer denied all liability on life policy, it was unnecessary 
to make a demand for the loss, in order to recover damages for vexatious 
refusal to pay policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE — FILES IN JUSTICE’S COURT NOT ADMISSI- 
BLE IN CIRCUIT COURT TO SHOW VEXATIOUS REFUSAL 
OF INSURER TO PAY POLICY. 


In action on life policy, in which plaintiff claimed damages for vexa- 
tious refusal of insurer to pay policy, files in the case in the justice’s court 
held not admissible in the circuit court to show vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be officially published.” 

Action by Henry Liebel, administrator of the estate of William Hig- 
gins, deceased, against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Fordyce. Holliday & White, of St. Louis, for appellant. 
Joseph Reilly, of St. Louis, for respondent. 


Bruerg, C. This action was commenced on the 29th day of Sept- 
ember, 1919, before a justice of the peace by the plaintiff, as administrator 
of the estate of William Higgins, deceased, to recover on an insurance 
policy issued by the defendant on the life of the deceased. Plaintiff had 
judgment in the justice court, from which the defendant appealed to the 
circuit court, where a trial was had before a jury and a verdict and judg- 
ment rendered in favor of plaintiff for $120, penalty art and $100 attor- 
ney’s fee, a total of $232. 


The petition contains the usual allegations, and prays judgment for 
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the sum of $120, the amount of the policy, and for a reasonable attorney’s 
fee and damages for vexatious refusal to pay the policy. 

No pleading was filed by the defendant. It admitted, however, at 
the trial, that the plaintiff was the duly qualified administrator of the 
estate of William Higgins, deceased. Defendant also tendered into court 
the sum of $4.10, being the amount of premiums paid, $3.40 and 70 cents 
interest on that sum from the time of the death of insured up to the date 
of suit, which tender plaintiff refused. 

The facts established at the trial, on the part of the plaintiff, are few 
and uncontradicted. On December 3, 1917, the policy sued on was issued 
and delivered to the deceased. It insures the life of William F. Higgins 
in the sum of $240. One-half only of the above sum is payable if death 
occur within six calendar months from date of policy, and the full 
amount if death occur thereafter. The deceased died on March 29, 1918, 
At the time of his death all the premiums due under the policy were paid. 
On June 5, 1918, the defendant sent the following letter to plaintiff's at- 
torney. The letter was introduced in evidence, and reads thus: 


“Metropolitan Life Insurance Company, 
“John R. Hegeman, President. 
“Claim Division. 
“Edw. O. Wieters, Manager. 
“H. B. Peters, Asst. Manager. 


“New York City, June 5, 1918. 
“In re Policy No. 56,137,579—William Higgins. 

“Mr. Joseph Reilly, Attorney, S. W. Corner 7th & Chestnut Sts., St. 
Louis, Mo.—Dear Sir: We have your letter of May 27th, and in reply 
would advise you that this policy was issued December 3, 1917. and pro- 
vides that no obligation is assumed by the company prior to that date, nor 
unless on said date the insured is alive and in sound health. 

“Furthermore, that the policy is void if the insured before its date 
has been attended by a physician for any serious disease or complaint or 
has had before said date any pulmonary disease or chronic bronchitis of 
cancer or disease of the heart, liver or kidneys. 

“Proofs of death furnished us by the claimant showed the above 
named was not in sound health when this policy was issued, and had had 
and had received treatment for a serious disease prior to the date of said 
policy, in view of which the policy was void. and claim has been rejected. 
and the only offer of settlement we have to make is a return of the pre- 
miums paid. 

“Yours truly, 
“TSigned] Edw. O. Wieters, Manager.” 


At the trial plaintiff, over defendant’s objection, introduced, for the 
purpose then stated of showing vexatious refusal to pay the policy, the 
files in the case in the justice court. 

Plaintiff's counsel, for the purpose of showing the extent of the 
legal services performed by him in the case, testified to the proceedings 
that took place in the justice court. His testimony was practically a 
recital of the matters contained in the files of the case in said court. 

There was further evidence to the effect that $100 was a rasonable 
attorney fee for the services performed in prosecuting this case. 

At the close of plaintiff's case defendant offered an instruction in the 
nature of a demurrer to the evidence, which the court refused. The de- 
fendant stood on its demurrer, and offered no evidence. 

Defendant seeks a reversal of the judgment herein based in two as- 
signments of error. They are: (1) That the court erred in not sustain- 
ing the said demurrer to the evidence; (2) that the court erred in admit- 
ting in evidence the justice court files. 

[1] Counsel for defendant, in support of the first aassignment of er- 
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ror, contends that the case should not have been submitted to the jury 
for the reason that the plaintiff failed to establish that proofs of death 
were furnished to defendant, as provided for under the terms of the pol- 
icy before the proceeds of said policy became due and payable. In this 
case the defendant in its letter, hereinbefore set out, not only admitted 
that proofs of death were furnished it, but denied all liability on the pol- 
icy. Because of this denial it was not necessary to furnish any proofs 
of death. Liebing v. Insurance Co., 269 Mo. loc. cit. 520, 191 S. W. 250; 
United Zine Cos. v. Accident Assurance Corp.. 144 Mo. App. loc. cit. 390, 
128 S. W. 836; Hollenbeck & Co. v. Insurance Co., 133 Mo. App. 57, 113 
S. W. 217; Cullen v. Insurance Co., 126 Mo. App. loc. cit. 418, 104 S. W. 
117; Dodge v. New York Life Insurance Co. (Mo. App.) 189 S. W. 609. 

[2, 3] Counsel next urges that there was no evidence of vexatious 
refusal to pay, or that plaintiff made demand on defendant for the pay- 
ment of the policy and that therefore the introduction of the justice files 
in evidence was highly prejudicial to defendant. We cannot agree with 
counsel’s statement that there is no evidence in this case of vexatious re- 
fusal to pay. Defendant saw fit to introduce no evidence at the trial, 
nor does its brief contain any reason why it refused to pay the policy. In 
its said letter it denied liability on the ground that the deceased was not 
in sound health when the policy was issued, but it failed to even attempt 
to make that claim good. There is a total absence in the record of any 
reasonable grounds for denying liability on the policy. This denial made 
it unnecessary to make demand for the loss. We hold there was suf- 
ficient evidence to submit the question of vexatious refusal to pay to the 
jury. Coscarella v. Insurance Co., 175 Mo. App. 137, 157 S. W. 873; 
Williams v. Insurance Co., 189 Mo. 79, 87 S. W. 499; Cox v. Insurance 
Co., 154 Mo. App. 472, 135 S. W. 1013; Barber v. Insurance Co., 269 Mo. 
35, 187 S. W. 867; Colley v. Insurance Co., 185 Mo. App. 624, 171 S. W. 
663. 


[4, 5] The court committed error in admitting the justice’s files in 
evidence fer the purpose for which they were offered. The proceedings 
ir the justice court were not proper evidence to show vexatious refusal 
to pay. Waddle v. Insurance Co., 184 Mo. App. loc. cit. 577, 170 S. W. 
682. However, we do not think that said action of the court was re- 
versible error under the facts in evidence. 


In the instant case there is no cenflicting evidence, and it appears 
from the nature of the testimony objected to that the defendant could not 
have been prejudiced by it. The matter contained in the justice files was 
before the jury in the testimony given by a witness in testifying as to the 
extent of the legal services rendered in the case. 


Furthermore, as we have heretofore pointed out, there was other 
independent uncontradicted evidence adduced to establish a vexatious re- 
fusal to pay. Under this state of facts the error was harmless. Singer 
Manufacturing Co. v. Givens, 35 Mo. App. 611; Lindauer v. Meyberg, 27 
Mo. App. 185; Tuggle v. St. Louis, K C. & N. Ry. Co., 62 Mo. 428; Hill- 
Dodge Banking Co. v. Leomis, 140 Mo. App. 76, 119 So W. 967; Alten 
v. Met. Street Ry. Co., 133 Mo. App. 431, 113 S. W. 691; Farmers’ & 
Merchants’ Bank v. Zook, 133 Mo. App. 604, 113 S. W. 678; Anderson 
v. Wheeler, 125 Mo. App. 411, 102 S. W. 628; O’Keefe v. United Rail- 
ways Co., 124 Mo. App. 621, 101 S. W. 1144; Lindsay v. Kansas City, 195 
Mo. 181, 93 S. W. 273; Prickett v. New Orleans Anchor Line, 13 Mo. 
App. 443; Byrd v. Hartman, 70 Mo. App. 59; Floyd v. Prudential Ins. 
Co., 72 Mo. App. 460. 


_ Finding no reversible error, the judgment of the trial court should be 
affirmed, and the Commissioner so recommends. 


Per Curiam. The opinion of Bruere, C., is adopted as the opinion 
of the court. 
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The judgment of the circuit court of the city of St. Louis is ac- 
cordingly affirmed. 
Allen, P. J., and Becker and Daues, JJ., concur. 


I ai 


SECURITY LIFE INS. CO. v. STOCKMAN. (No. 17179.) 


(St. Louis Court of Appeals. Missouri. June 6, 1922. Rehearing Denied 
June 20, 1922.) 


242 Southwestern Reporter, 103. 


1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT 
JUDGMENT REFUSING CANCELLATION OF POLICY FOR 
FRAUD OF APPLICANT. 


In a suit by a life insurance company against a policy holder, to 
cancel a policy on account of misrepresentations and fraud of insured in 
securing the policy, evidence held to support a judgment refusing to can- 
cel the policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


3. INSURANCE—TO SECURE CANCELLATION OF POLICY FOR 
FRAUD OR MISTAKE, EVIDENCE MUST BE CLEAR AND 
CONVINCING. 


In an action by an insurance company to cancel a policy for fraud or 
mistake, the evidence of such fraud or mistake must be clear, cogent 
and convincing, and such as to leave no room for reasonable doubt in the 
mind of the chancellor. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

“Not to be officially published.” 

Suit by the Security Life Insurance Company against Louis Stock- 
man. From judgment for defendant, plaintiff appeals. Affirmed. 


F. W. Bull and Arthur S. Lytton, both of Chicago, IIl., and Frank & 
Stamm, of St. Louis, for appellant. 
Montague Punch, of St. Louis, for respondent. 


Biccs, C. This proceeding in equity seeks the cancellation of a life 
insurance policy. After a hearing before a chancellor, there was a judg- 
ment for defendant, the trial judge ruling that plaintiff had failed to sus- 
tain the facts necessary to a cancellation of the policy. Plaintiff appeals. 

Following an allegation that plaintiff is a corporation engaged in the 
life insurance business, the petition states that on April 15, 1918, the de- 
fendant made an application to the plaintiff company for a policy of in- 
surance for $1,000 upon the ordinary life plan. A true copy of the ap- 
plication was attached to the petition. 

It is then alleged that the plaintiff, relying upon and believing all the 
answers contained in the application to be true, issued the policy referred 
to, whereby it insured the life of said defendant, and agreed to pay the 
sum of $1,000 to the insured’s administrators, executors, or assigns upon 
receipt of due proofs of death, etc. It is further alleged that the de- 
fendant paid to the plaintiff the sum of $44.46, being the first yearly pre- 
mium on the policy. A true copy of the policy was likewise attached to 
the petition. 
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It is then alleged that said policy provided that the first year’s insur- 
ance under said policy is term insurance, subject to the provisions thereof, 
and that the same shall be incontestable after one year from its date, ex 
cept for nonpayment of premiums, and that all statements made by the 
insured shall, in the absenc of fraud, be deemed representations and not 
warranties, and that no such statement shall void said policy unless it 
is contained in the application therefor. 

It is further alleged that in said application the defendant made cer- 
tain representations and statements as to his health and age, and other 
information material to the risk of insuring the defendant; that in said 
application defendant gave as the date of his birth April 10, 1865, stating 
that he was of the age of 53 years; that also on said application the in- 
sured, in answer to the proper question, stated that he was insured in the 
Royal Arcanum in the sum of $1,000; also stated that he had never been 
declined, postponed, or limited for insurance by this or any other com- 
pany. And further, that he had no application for life insurance now 
pending or awaiting decision in any other company or association; that 
the insured further stated, in answer to a proper question, that he had 
never been examined for life insurance without receiving a policy, and 
that he had never been afflicted with palpitation or heart disease of any 
kind. 

Then follows the allegation that the policy of insurance was issued 
by the plaintiff and accepted by the defendant solely upon the certain 
statements, warranties, and representations contained in the application 
and made a part of said policy; that, since the execution and delivery 
of said policy, and the payment of the first annual premium therefor, 
the plaintiff has learned and discovered that the statements, answers, war- 
ranties, and representations aforesaid, made by the defendant in his said 
application, were false, incomplete, and untrue, and that the same were 
intentionally false and fraudulent representations, or were answered by 
the defendant by mistake or inadvertence in this, to wit: (1) That said 
defendant was not born on April 10, 1865, and that the said defendant 
was older than 53 years of age; (2) that at said time the defendant did 
not hod a benefit certificate in the Royal Arcanum for $1,000; (3) that at 
said time the defendant had an application for life insurance then pending 
or awaiting decision in other companies, or he had obtained a policy of 
insurance from the Pioneer Life Insurance Company of America, and 
failed to make any mention or statement thereof; (4) that said defendant 
had been declined, postponed, and limited for insurance by other compa- 
nies, and plaintiff states the truth to be that during the month of Novem- 
ber, 1917, said defendant made an application for a policy to the Missouri 
State Life Insurance Company, which declined and refused to issue a 
policy to said defendant; (5) that said defendant had been examined for 
life insurance without receiving a policy by the medical examiner of the 
Missouri State Life Insurance Company on or about November 11, 1917, 
wherein it was reported that said defendant had and was suffering from 
heart disease. . 


It is then alleged that these statements and warranties were material 
te the plaintiff herein in passing upon the risk of insuring the defendant, 
and were made for the purpose of including plaintiff to issue a policy of 
insurance to him; that said incomplete, untrue, and false answers and 
statements tended to make the risk assumed by plaintiff less hazardous 
than the true facts of the matter would have indicated; that the plaintiff 
relied upon and believed all of said statements contained in the said ap- 
plication to be full complete, and true, and, but for said belief and reli- 
ance thereon and therein, it would not have issued and executed the policy 
of insurance. 

It is then alleged that, immediately upon the discovery of the falsity 
of said statements, plaintiff tendered and offered to return to the defend- 
ant the first year’s premium of $44.46, and demanded the surrender and 
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return of said policy; that the defendant declined said tender, and refused 
to return the policy; that under the terms of said policy the same is con- 
testable at any time within one year from the time it was issued, to wit, 
May 1, 1918, and that the limitation of one year had not expired since the 
filing of this suit, and that plaintiff has no adequate remedy at law. 

After alleging a tender and payment into the registry of the court 
of the said premium, plaintiff's petition prays for a cancellation and an- 
nulment of the policy, and for an order on the defendant to produce said 
policy in court for the purpose of having same canceled and delivered to 
plaintiff. 

Defendant’s answer, after admitting the issuance of the policy set 
out in the petition, denies that defendant made any misrepresentations or 
misstatements as to his health and age; denies that prior to the issuance 
of the policy he made a false, untrue, or fraudulent representation re- 
specting his ever having been declined, postponed, or limited for insur- 
ance by plaintiff or any other company; and denies that he stated that he 
was insured in the Royal Arcanum, as alleged in the petition. 

The answer then states the fact to be that at the time he made his ap- 
plication for insurance with plaintiff company he informed the representa- 
tive of plaintiff who solicited the insurance that he (defendant) had ap- 
plied prior thereto to the Missouri State Life Insurance Company for in- 
surance, and had been by said company refused a policy, and that he had 
been examined for life insurance by said Missouri State Life Insurance 
Company without receiving a policy, and that he did not know for what 
reason said company had declined to deliver said policy. The answer then 
expressly denies that defendant at the time of said application was suf- 
fering from heart disease, or had theretofore suffered from heart dis- 
ease, and states the fact to be that, at the time of his application to plain- 
tiff for insurance, he was not suffering, had not prior to that time suf- 
fered, and had never suffered from heart disase. 

The answer further avers that defendant stated to the agent and 
representative of the plaintiff company who solicited the insurance that 
he had been declined and refused insurance by said Missouri State Life 
Insurance Company, and had been examined by a physician of that com- 
pany, and that he did not know why he had been refused insurance, and 
that he was informed at the time by said agent of plaintiff company that 
it made no difference that such insurance had been so declined by said 
Missouri State Life Insurance Company, and that defendant relied upon 
the said representations so made to him at said time by said agent of the 
plaintiff company. 

The answer further states that at all of the aforesaid times defendant 
could neither read nor write the English language, except that he could 
write his own name; that he was not advised as to and did not know the 
contents of said application for insurance in plaintiff company, which 
defendant states was filled out by said agent at the time he (defendant) 
applied for said insurance in plaintiff company, and that defendant relied 
on said agent of plaintiff company filling out said application in accord- 
ance with the statements and representations made by defendant to said 
agent at the time said application was made; that, prior to the time that 
he was examined for insurance in the plaintiff company, he was, on or 
about March 25, 1918, also examined for a policy in the Pioneer Life In- 
surance Company of America, and that defendant’s health was found to 
be good, and that thereupon said Pioneer Life Insurance Company issued 
defendant its policy of insurance, and that said insurance is still in force; 
that at the time said application for insurance was so made by him in 
plaintiff company, defendant advised and notified the agent of plaintiff 
company of the aforesaid facts in relation to said policy of insurance in 
said Pioneer Life Insurance Company. 

The answer further states that, if any misrepresentations were made 
by defendant to plaintiff, as set forth in the petition, which misrepresenta- 
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tions defendant expressly denies, defendant states that the plaintiff com- 
pany had full knowledge of all the facts in his case as set forth in said 
petition, but waived all its rights to object to the continuation in force 
of the said policy of insurance so issued by plaintiff to defendant, and 
waived its rights to ask for a cancellation of said insurance by reason of 
the fact that, on or about the 6th day of May, 1918, the plaintiff company 
did, with full knowledge of all the facts, from defendant receive, collect 
from, and retain the sum of $44.46 and a war tax of 80 cents as the pre- 
mium on the said policy of insurance sought to be canceled, and which 
was in payment of the first yearly premium under the terms of said pol- 
icy, and did, by the acceptance of said sum, approve and ratify said pol- 
icy insuring the life of defendant, and did thereby consent to and agree 
that said insurance policy should remain in force. 

The reply was a general denial. 

Under the foregoing pleadings, issues of fact were presented as fol- 
lows: (1) Whether in his application defendant misrepresented his age; 
(2) whether in said application defendaant made a misstatement with 
reference to having a policy in the Royal Arcanum, and, if so, whether 
he should be bound thereby under the facts in the case; (3) whether in 
said application the defendant made a misstatement with reference to ob- 
taining a policy from the Pioneer Life Insurance Company, and had failed 
to make mention thereof, and, if so, whether or not he should be bound 
by said statement under the facts and circumstances of the case; (4) 
whether the defendant had been declined for insurance by other compa- 
nies, and made a misstatement with reference to such matter in regard 
to his application for a policy in the Missouri State Life Insurance Com- 
pany, which had declined and refused to issue to him a policy, and, if so, 
whether under the circumstanaces of the case he should be bound thereby; 
(5) whether the defendant made a misstatement in reference to being 
examined for life insurance without receiving a policy by the Missouri 
State Life Insurance Company, and, if so, whether under the facts of the 
case defendant should be bound thereby. 

The record is voluminous. There is much evidence presented on both 
sides covering the questions of fact involved. No’useful purpose would 
be served in making a full statement of the evidence. 

[1] There is no substantial evidence in the record that the defend- 
ant misrepresented his age. As to whether or not defendant was afflicted 
with heart disease, the evidence preponderates in favor of the defendant 
to the effect that he had no heart affliction of any kind. While it is true 
that one physician who had examined the plaintiff for the Missouri State 
Life Insurance Company was of the opinion that the defendant was so 
afflicted, in that his examination indicated there was a heart murmur, 
which to a physician signifies an abnormal heart, two other physicians, 
one of whom was the plaintiff's physician and representative, examined 
defendant, and they found no indication of a heart affliction of any char- 
acter. In addition to this, the physician representing the Pioneer Life 
Insurance Company had also approved the defendant’s physical condi- 
tion and recommended him as a first-class risk. Besides this, the defend- 
ant was active in business, and appeared to be a strong, healthy man in 
every particular. One of these doctors was the family physician of the 
defendant, and he testified that there was absolutely no evidence of any 
heart affliction, and that defendant’s heart had not shown any abnormal- 
ity. 

As to the representation made in the application to the effect that 
the defendant was insured in the Royal Arcanum in the sum of $1,000, 
and also, as to the statement in the application to the effect. that the de- 
fendant had never been examined for life insurance without receiving a 
policy, defendant testified that one La Pierre, who was concededly the 
plaintiff’s general agent, solicited the insurance from defendant and wrote 
up the application. The application itself appears to have been witnessed 
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by La Pierre as the soliciting agent of the company, and also has stamped 
thereon the name of La Pierre as the general agent of the company, and 
was in his handwriting. The defendant testified that he did not represent 
to La Pierre that he was insured in the Royal Arcanum, and that he never 
heard of such order, but that he was insured in two other orders; that he 
was unable to read or write, except to write his name, and relied entirely 
upon the agent of the plaintiff company to correctly record the answers 
given by him to the questions in the application; that he also informed 
La Pierre, and also the company’s physician when he was examined, that 
he had applied for insurance in the Missouri State Life Insurance Com- 
pany, and had not received a policy. Defendant’s son corroborates the 
defendant with reference to the fact that he made this statament to the 
plaintiff company’s physician. 

While it is true that the defendant's testimony indicated, through the 
witness La Pierre, that he did not in fact take the application, but that 
the same was taken by one John Grief, who is alleged by defendant to 
be the agent of plaintiff in the matter, it appears from defendant’s testi- 
mony he did not evn know John Grief, and that from his account of the 
transaction he dealt alone with La Pierre, who was concededly the plain- 
tiff's agent. It does appear that the application is in the handwriting of 
La Pierre, and he signed it as soliciting agent. It further appeared from 
the testimony of La Pierre that he received the premium as a commis- 
sion, but that he was unable to state whether or not John Grief, whom 
he alleged was the ene who actually took the application, received any 
compensation from the company. Grief was not produced as a witness. 

[2] A rule applicable to insurance contracts only is to the effect that 
the insured may show by parol that the answers in his application to the 
questions were not written by him, and that he did not actually know the 
contents of the application when he signed it. The doctrine goes upon 
the theory that the written application was not the instrument of the 
insured who signed it, and that it was procured under such circumstances 
as to estop the insurer from using it or relying upon its contents. Modern 
Wihoodmen v. Angle, 127 Mo. App. 94, loc. cit. 113, 104 S. W. 297. 

[3] It is well settled that, in cases of this character, where a court 
of equity is asked to cancel and annul a contract of insurance for fraud 
or mistake, the evidence of such fraud or mistake must be clear, cogent, 
and convincing, and such as to leave no room for reasonable doubt in the 
mind of the chancellor. Guaranty Life Ins. Co. v. Frumson (Mo. Sup.) 
236 S. W. 310. The Frumson Case was in banc. In that case the plain- 
tiff Insurance Company obtained a decree canceling the policy. Upon 
appeal the Supreme Court examined the record, and held that the evi- 
dence did not measure up to the standard set by that court in order to 
warrant the cancellation of the policy and therefore reversed the judg- 
ment. The plaintiff's evidence in that case appears to be a strong, if not 
stronger, than the plaintiff’s evidence in the case at bar. 

It is an established rule and practice of appellate courts in cases of 
this character to largely defer to the finding of chancellor on questions of 
fact where, as here, the evidence is conflicting. The learned circuit 
judge heard the evidence in this case, which presents only questions of 
fact, heard the witnesses testify, and concluded upon conflicting evidence 
that the plaintiff had failed to sustain the facts necessary to grant it 
rclief. Under such circumstances we, as an appellate court, are not in- 
clined to disturb such finding. 

There was substantial evidence indicating that the defendant did not 
misrepresent the facts as to the questions of his age and health. As to 
whether he had been rejected by other companies, and as to what other 
insurance he had at the time, defendant claims, and so testifies, that he 
made n misrepresentations to the plaintiff's agent who solicited the in- 
surance in regard to such matters; that he could not read nor write, and 
that he gave to such agent truthful answers to the questions. If this 
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is true, and we must assume that the court so found it to be true, the 
plaintiff itself was fully informed as to the facts when it issued the pol- 
icy, and did not rely upon any alleged misrepresentations made by the 
defendant. 

From a careful reading of the record, we would not be justified in 
disturbing the finding of the lower court, and it is therefore recommended 
that the same should be affirmed. 


Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


McHENRY vy. ROYAL NEIGHBORS OF AMERICA. (No. 14176.) 


(Kansas City Court of Appeals Missouri. May 22, 1922. Rehearing Denied 
June 12, 1922.) 


242 Southwestern Reporter, 147. 


1. INSURANCE — REPRESENTATIONS BY APPLICANT FOR 
FRATERNAL BENEFIT CERTIFICATE ARE WARRANTIES. 


_. Representations by an applicant for membership in a fraternal bene- 
ficiary society are warranties, and when false will avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 723[1].) 


2. INSURANCE—PILLS OR TABLETS USED BY PHYSICIAN AS 
REGULATORY POTIONS HELD NOT “PATENT MEDI- 
CINE” OR “PROPRIETARY MEDICINE,” WITHIN WAR- 
RANTY IN APPLICATION FOR BENEFIT CERTIFICATE. 


Pills or tablets prepared by a physician for use in his practice as 
regulatory potions, and sold without any claim that they are patent or 
proprietary medicines, are not patent or proprietary, within a warranty 
in an application for a fraternal benefit certificate that the applicant had 
not used such medicines for three years. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 


, (For other definitions, see Words and Phrases, First and Second 
Series, Patent Medicines.) 


3. INSURANCE — BENEFICIARY HELD NOT PRECLUDED 
FROM DENYING TRUTH OF PHYSICIAN’S REPORT BY 
SIGNING PROOFS OF DEATH PRESENTED BY INSURER. 


Where the beneficiary under a fraternal benefit certificate signed the 
proofs of insured’s death presented to him by the insurer before the re- 
port of a physician, which was adopted in making up the proofs, was 
submitted, he was not precluded from denying the truth of such report. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 
4. INSURANCE — WHETHER INSURED ANSWERED QUES- 
TIONS FALSELY HELD FOR JURY. 
Whether insured answered questions falsely held for the jury on the 
evidence. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 
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Appeal from Circuit Court, Bates County; C. A. Calvird, Judge. 
Action by Tillman Spencer McHenry against the Royal Neighbors 
of America. Judgment for plaintiff, and defendant appeals. Affirmed. 


Benjamin D. Smith, of Mankato, Minn., and Humphrey & Boxley, 
of Kansas City, for appellant. 
T. W. Silvers, of Butler, for respondent. 


——.. 


SHARPE v. GRAND LODGE A. O. U. W. OF NEBRASKA. 
(No. 21983.) 


(Supreme Court of Nebraska. June 22, 1922.) 
189 Northwestern Reporter, 176. 


(Syllabus by the Court.) 

INSURANCE — WHERE PLAINTIFF PREVAILED IN SUIT ON 
BENEFIT CERTIFICATE, A REASONABLE ATTORNEY 
FEE BEING PART OF THE REMEDY ONLY MAY BE 
TAXED AS COSTS. 

Where plaintiff prevails in a suit on a fraternal beneficiary certifi- 
cate, a reasonable attorney's fee, being part of the remedy only, may be 
taxed as an item of costs in favor of plaintiff, though the statute au- 
thorizing it was passed after the insurance contract was executed. Laws 
1919, c. 103, § 2. Holdings to the contrary in former opinion in this case, 
188 N. W. 100, overruled. 


(For other cases, see Insurance, Dec. Dig. § 689.) 


Appeal from District Court, Douglas County; Redick, Judge. 

On motion for rehearing. Cross-appeal of plaintiff sustained, judg- 
ment disallowing attorney’s fees reversed, with directions, and judgment 
for insurance affirmed. 


For main opinion, see 188 N. W. 100. 


Nelson C. Pratt, of Omaha, Edward J. Lambe, of Beaver City, and 
Edward F. Leary, of Omaha, for appellant. 

L. R. Slonecker and Will H. Thompson & Son, all of Omaha, for 
appellee. 


Heard before Morrissey, C. J., and Letton, Rose, Dean, Aldrich, Day, 
and Flansburg, JJ. 


a 


DONEY v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. 


(Supreme Court of New Jersey. June 21, 1922.) 
117 Atlantic Reporter, 618. 


(Syllabus by the Court.) 


INSURANCE—PERSON NAMED AS BENEFICIARY ENTITLED 
TO RECOVER AS SUCH, THOUGH NOT INSURED’S “WIFE, 
AS DESCRIBED IN POLICY. 


When the beneficiary in a life insurance policy is pointed out by 
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name, and the word “wife” is added as an appositive, the party named is 
entitled as beneficiary even if not in fact the wife of assured, and al- 
though he was married to another woman. The word “wife” held a mere 
descriptio person. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Wife.) 


Appeal from District Court of Camden. 

Action by Alma Doney, individually and as administratrix of Fred 
Doney, deceased, against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. eversed. 


Argued June term, 1922, before Justices Parker, Bergen, and Min- 
turn, JJ. 


Lewis Starr, of Camden, for appellant. 


PaRKER, J. The suit is for the proceeds of insurance on the life of 
Fred Doney, deceased, plaintiff claiming as beneficiary either personally 
or in the alternative as administratrix. The question whether this is 
proper practice is not raised. The real crux of the case is whether the 
appellee, Alma Doney, is designated in the policy as beneficiary. She is 
not named therein, and another woman is named, but appellee claims that 
the appositive word “wife” points her out as the real beneficiary. 

Deceased was in the service of a large corporation which took but 
a general policy for the benefit of all its employees, written by the de- 
fendant. The life of deceased was included in that policy by virtue of an 
application signed by deceased with the name “Fred B. Downey” (not 
Doney) and containing a clause reading: 

“Beneficiary, with right to change reserved as stated in policy. 

“Florence K. Downey 
“(Full name of, beneficiary) 
“Wife 
“(Relationship to employee) 


Defendant issued a certificate based on this application, stating the 
insurance to be payable— 

“to the beneficiary designated as entitled to receive the same, if death 

occur while in the employment of the said employer during the continu- 

ance of said policy and subject to the terms and conditions thereof, 
“Florence K. Downey, Wife, 

“subject to the right of the employee to change the beneficiary,” etc. 

If no such beneficiary surviving, then to survivors in the following 
order of preference, viz.: (a) Widow or wdower; (b) surviving children; 
(c) parents or the survivor of them; (d) brothers and sisters; (e) ex- 
ecutors or administrators. 

The facts conceded or established are that deceased had married the 
plaintiff appellee in 1904, and lived with her till about 1916, when he 
went away to work for the corporation mentioned, and that for several 
years before his death he had lived with Florence, named in the applica- 
tion and certificate, they holding themselves and each other out as hus- 
band and wife, that after the death of Fred Doney, or Downey, Florence 
had made claim for the insurance, and that it had been paid. Alma, the 
plaintiff, then brought this action in the district court against the com- 
pany, waiving any excess over $500, and that court awarded judgment 
in her favor for that amount. 

This judgment, in our opinion, cannot stand It has already been 
observed that the crux of the case is whether Alma is legally designated 
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as beneficary, and. we are clear both on reason and on authority that she 
is not. No question of beneficial interest of Florence is involved; the 
sole point for decision is whether the word “wife” coupled to the name 
of Florence legally indicates Alma. Common sense indicates that, if de- 
ceased had meant to designate Alma, he would not have named Florence. 
If the word “wife” had been used alone, the case would be different, but 
the rule as we understand it in cases of this class, apart from questions 
of beneficial interest, by-laws, or constitutions of fraternal organizations, 
and so on, is that, if the designation of the beneficiary as the wife of the 
assured is descriptive only, it is immaterial whether or not she is his law- 
ful wife. 25 Cyc. 889; Joyce on Insurance, §§ 815, 816. This rule was 
applied by the late Vice Chancellor Howell in an interpleader case 
Prudential Ins. Co. v. Morris (N. J. Ch.) 70 Atl. 924, relying on Over- 
beck v. Overbeck, 155 Pa. 5, 25 Atl. 646. Other cases cited by counsel 
which we find support the rule are Slaughter v. Slaughter, 186 Ala. 302, 
65 South. 348, another interpleader suit; Mutual Life Ins. Co. v. Cum- 
mings, 66 Or. 272, 126 Pac. 982, 133 Pac. 1169, with full note in 47 L. R. 
A. (N. S.) 252, Ann. Cas. 1915B, 535; Story v. Williamsburgh, etc., Ass'n, 
95 N. Y. 474; to which may be added Brogi v. Brogi, 211 Mass. 512, 98 
N. E. 573. These authorities hold that, when the beneficiary clause 
names a particular individual, describing her as “wife,’’ that word is to 
be taken as a mere descriptio persone. and that the name, and not the 
description. is to control. 

The judgment will be reversed. As there is no specific finding of 
facts by the trial judge, there must be a new trial. 


—_———~- > 


PETERSEN er ux. v. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. 


(Court of Errors and Appeals of New Jersey. June 19, 1922.) 
117 Atlantic Reporter, 601. 


(Syllabus by the Court.) 
INSURANCE—BRANCH ASSOCIATION PAYING MEMBERSHIP 

DUES AND ACCEPTING REPAYMENTS HELD THE AGENT 

OF A BENEFIT ASSOCIATION, SO THAT FORFEITURE 

DID NOT ARISE FOR DELAY IN SUCH PAYMENT. 

Where a beneficial association authorizes one of its subordinate 
branches to collect dues, to be forwarded to it, the branch becomes the 
agent of the association for that purpose, and if it, by its uniform course 
of dealing with members of the association liable to pay its dues, leads 
the members to believe that neglect to make prompt payments, according 
to the strict terms of their contract, will not result in a forfeiture of it, 
and the branch by resolution agreeing to and in pursuance thereof does 
advance, out of its own funds, to the association the dues of a member 
in arrears for one month, which he repays the branch according to the 
customary course of collections, no forfeiture arises. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Supreme Court. 

Action by Andrew Peterson and wife against the Sovereign Camp of 
the Woodmen of the World. Judgment for the plaintiffs, and the de- 
fendant appeals. Affirmed. 


Harry Heher, of Trenton, for appellant. 
James R. McDermit, of Newark, for respondents. 





Aldrich v. New York Life Ins. Co. 


ALDRICH v. NEW YORK LIFE INS. CO. 


(New York Supreme Court, Appellate Division, First Department. June 
16, 1922.) 


194 New York Supplement, 711. 


INSURANCE—AGENT HELD NOT ENTITLED TO RENEWAL 
COMMISSIONS UNDER CONTRACT AFTER AGENCY TER- 
MINATED. 


Where contract between life insurance company and agent provided 
in the twenty-first section thereof, that agent should be allowed commis- 
sions on original or renewal cash premiums, up to and including the sixth 
year of assurance, received by company during continuance of agency, 
and by a further provision extended to the seventh year of assurance 
the period during which agent should be entitled to renewal commissions 
“provided in section 21 hereof,” if he should secure a fixed amount of 
new insurance during first year of such agency, held, that agent was not 
entitled to renewal commissions received by company after termination 
of agency. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Appeal from Trial Term, New York County. 

Action by Llewellyn M. Aldrich against the New York Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Re- 
versed, with directions. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Greenbaum, JJ. 


_ James H. McIntosh, of New York City (Louis H. Cooke, of New 
York City, of counsel), for appellant. 
Percy L. Klock, of New York City, for respondent. 


LauGHLIN, J. The recovery was for renewal commissions alleged 
to have been due and owing to the plaintiff under and by virtue of an 
agreement in writing made between the parties on the 28th day of 
February, 1898. Defendant by the contract appointed the plaintiff its 
agent for the purpose of canvassing for applications for assurance on 
lives of individuals and performing such other duties in connection 
therewith as its officers might require, and the plaintiff became obli- 
gated thereby to act exclusively as agent for the defendant and to 
devote his entire time, talents, and energies ta the business of the 
agency. The contract contained no express provision with respect to 
the period of plaintiff's employment or with respect to his discharge. 
It did, however, contain various provisions prescribing his duties, and 
provided that, in the event that he failed to perform them, or to observe 
all of his obligations under the contract, his rights thereunder should 
weer and he would forfeit all claims accrued or to accrue there- 
under. 

Plaintiff entered upon the performance of the contract and contin- 
ued to perform his duties thereunder until the 16th of July, 1903, when 
he was discharged. Plaintiff alleged that he was discharged without 
cause; but he presented no evidence in support of that allegation, and 
it was assumed on the trial and on the argument on the appeal that the 
contract authorized the discharge. On the 27th of .April, 1903, the 
defendant, through its fourth vice president, wrote the plaintiff, stat- 
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ing, in effect, that during the year ending February 27, 1902, he had 
obtained policies for the defendant aggregating $233,500, and would 
be entitled to a renewal commission of 5 per cent. on the renewal pre- 
miums on said policies for the seventh, eighth, ninth, tenth, and elev- 
enth years, subject to all of the terms and conditions of the agreement 
between the parties. This action was commenced on the 27th of Sep- 
tember, 1917, and is to recover commissions on renewal premiums paid 
to the defendant between the 10th of February, 1904, and the 27th of 
February, 1912, on policies obtained by the plaintiff. 

On the 10th of February, 1904, plaintiff commenced an action against 
the defendant in the Supreme Court, Jefferson County, to recover com- 
missions on renewal premiums received by the defendant between the 
date of his discharge and the commencement of that action on policies 
obtained by him, and also to recover $5,000 damages for the alleged 
wrongful discharge. That action was tried before a referee in the 
month of January, 1906, and on the trial the complaint was amended 
to include commissions on renewal premiums received by the defend- 
ant down to the time of the trial. On the 6th of December, 1906, the 
referee reported in favor of the plaintiff, and upon the report a judg- 
ment was entered on the 14th of that month against the defendant for 
the sum of $1,393.08, which was for the commissions claimed by the 
plaintiff under the complaint as thus amended. The judgment was 
reversed by the Appellate Division, following Heyn v. New York Life 
Ins. Co., 118 App. Div. 194, 103 N. Y. Supp. 20, and Wightman v. 
New York Life Ins. Co., 119 App. Div. 496, 104 N. Y. Supp. 214, and 
a new trial granted, on the ground that, sincé the employment was for 
no definite term, the defendant was at liberty to discharge the plaintiff 
at will and that by virtue of the terms of the {contract plaintiff 
was only entitled to commissions on renewal premiums received by the 
defendant during the term of his employment. Aldrich v. New York 
Life Ins. Co., 121 App. Div. 18, 105 N. Y. Supp. 493. 

The issues in that action were again reached for trial on the Ist of 
September, 1908, and the complaint was dismissed by default, and judg- 
ment was entered dismissing the complaint upon the merits. On the 
27th of November, 1918, plaintiff moved to amend the judgment nunc 
pro tunc, by striking out the words “upon the merits.” The motion was 
granted upon condition that the plaintiff pay the costs of the action and 
of the motion, but he failed so to do. Defendant pleaded that the ad- 
judication in that action by the Appellate Division was the law of the 
case with respect to the construction of the contract, and also pleaded 
the judgment in bar of the action. There was, however, a subsequent 
decision by the Court of Appeals in Heyn v. New York Life Ins. Co., 
192 N. Y. 1, 84.N. E. 725, construing a somewhat similar contract, and 
the learned counsel for the respondent rightly contends that, if the deci- 
sion of the Appellate Division in the former action by the plaintiff against 
this defendant was in effect overruled thereby, it is therefore no longer 
controlling with respect to the construction of the contract. If the deci- 
sion of the Appellate Division with respect to the construction of this 
contract has been overruled, it would become necessary to consider the 
effect of the former judgment upon the plaintiff’s right to maintain this 
action; but, if that decision has not been overruled, then that will not be 
necessary, for it should be followed, and would require a reversal with- 
out regard to the other point. 

It is to be borne in mind that the decision of the Appellate Division, 
to which reference has been made, construed this contract on the pre- 
cise point now presented for decision. In making the contract, a printed 
blank form of contract was employed, in which there were 21 printed 
paragraphs, containing merely blanks with respect to the date of the 
contract, the name of the agent, and the territory in which he was to 
solicit business, which were filled in, in writing or typewriting. Between 





Life.] Aldrich v. New York Life Ins. Co. 285 


the twenty-first paragraph and the witness clause at the end, there was 
left a blank space, in which was filled in, in typewriting, a description of 
the different classes of policies which the plaintiff was to endeavor to 
write, and a specification of the percentage of the original and renewal 
premiums to which he was to be entitled, and three additional paragraphs 
numbered 22, 23, and 24. The twenty-first paragraph, which is printed, 
with the exception of the word “sixth,” which was typewritten in a 
blank, is as follows: 


“21. It is agreed that said party of the second part shall be allowed, 
under this agreement, the following compensation only, unless otherwise 
expressly stipulated in writing, namely: A commission on the original 
or renewal cash premiums, which shall, during his continuance as said 
agent of said party of the first part, be obtained, collected, paid to, and 
received by said party of the first part up to and including the sixth year 
of assurance (should his agency continue so long) on policies of insur- 
ance effected with said party of the first part, by or through said party 
of the second part, which commission shall be at and after the follow- 
ing rates.” 


The only other provisions of the contract material to the decision of 
the appeal are in paragraph 23, which is typewritten. It is as follows: 

“23. It is agreed that if said party of the second part shall secure, 
during the first 12 calendar months of the continuance of this agreement, 
new insurance on the plans designated in section 21 hereof (excepting ad- 
justable accumulation business), subject to all the terms and conditions 
of said section, amounting to the sum of one hundred thousand ($100,- 
000) dollars, upon which the original cash premiums for the first year 
of assurance shall have ultimately been paid to and received by said party 
of the first part in due course of business, the renewal commissions pro- 
vided in section 21 hereof shall be extended to include the seventh year 
of assurance, and for each additional twenty-five thousand ($25,000) 
dollars instrance procured as aforesaid said renewal shall be extended 
to include an additional year of assurance, not, in all, to extend beyond 
the eleventh year of assurance.” 


It will be observed that it is expressly provided in the twenty-first 
paragraph that the plaintiff should be entitled only to commissions on 
the renewal premiums therein specified “collected, paid to, and received 
by” defendant during his continuance as its agent, and that paragraph 
23 merely extends the period during which the plaintiff was to be en- 
titled to the renewal commissions specified in paragraph 21, and such 
extension is given only in the event that he secured new insurance 
amounting to the sum of $100,000, during the first year It would seem, 
therefore, that these two sections are to be construed together, and that 
if he was not entitled to renewal commissions under paragraph 21, ow- 
ing to the fact that he had ceased to be the agent of the company, he 
ee not be entitled to such renewal commissions for the extended 
period. 

In Heyn v. N. Y. Life Ins. Co., supra, the action was likewise to 
recover under an agency contract for commissions on renewal pre- 
miums, and this court unanimously construed the contract as limiting 
plaintiff's right to such commissions to the period during which he was 
employed as agent (118 App. Div. 194, 103 N. Y. Supp. 20); but the 
Court of Appeals reversed on the ground that the contract there under 
consideration entitled the plaintiff to the renewal commission therein 
sought to be recovered by virtue of the express provisions of a sepa- 
tate paragraph, which did not limit the right to the period of his agency. 
The twentieth paragraph of that contract was printed, and was the 
same, in effect, as paragraph 21 of the contract now under considera- 
tion, with the exception that the blank preceding the word “years,” which 
here was filled in, was there left blank. The twenty-first paragraph of 
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that contract, however, was materially different from the corresponding 
twenty-third paragraph of this contract, for, instead of providing, as is 
here provided, merely for an extension of the renewal commissions pro- 
vided for in the other paragraph, it provided unconditionally that, in the 
event that the agent wrote a specified amount of insurance during the 
first year, he would be entitled to a commission of 5 per cent. on such 
renewal premiums for the second year, and that for every additional 
$15,000 of insurance written by him during the first year, he would be 
entitled to a commission on rewenal premiums for an additional year 
of assurance, but not in all to extend beyond the accumulation period 
upon which the policy may have been issued. 

As I read the decision of the Court of Appeals, it is that those pro- 
visions constituted obligations independent of those contained in the 
paragraph limiting the agent’s right to commissions to the period of 
his employment. I am of opinion, therefore, that the decision of the 
Court of Appeals in Heyn v. N. Y. Life Insurance Co. is not control- 
ling, and that the contract was properly construed by the Appellate Di- 
vision in the former action brought against the defendant by the plaintiff. 

It follows that the findings and conclusions of law, inconsistent with 
these views and the judgment, should be reversed, with costs, and ap- 
propriate findings and conclusions of law in accordance herewith should 
be made, and judgment entered dismissing the complaint, with costs. 

Settle order on notice. All concur. 


TUNNARD v. SUPREME COUNCIL OF ROYAL ARCANUM. 


(New York Supreme Court, Appellate Division, Second Department. May 
26, 1922.) 


194 New York Supplement, 707. 


1. INSURANCE—ATTENDANCE OF PATIENT BY PHYSICIAN 
AT HIS OFFICE HELD TO CONSTITUTE “MEDICAL AT- 
TENDANCE.” 

To constitute “medical attendance,” within representations in appli- 
cation for life policy as to medical attendance, it was not requisite that a 
physician should attend the patient at his home; attendance at his office 
being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Medical Attendance.) 


2. INSURANCE—MISREPRESENTATION AS TO HAVING CON- 
SULTED OR HAVING BEEN ATTENDED BY PHYSICIAN 
PRECLUDES RECOVERY. 


A false statement as to whether applicant has consulted or had been 
attended by a physician is material to the risk, and will defeat a recovery, 
especially where it is warranted to be true. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


3. INSURANCE — FALSE REPRESENTATION THAT INSURED 
HAD NOT RECEIVED MEDICAL TREATMENT WITHIN 
YEAR PRECEDING APPLICATION FOR REINSTATEMENT 
HELD TO PRECLUDE RECOVERY ON POLICY. 


Where insured within the year previous to application for reinstate- 
ment had called upon a physician and complained of shortness of breath- 
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ing, pain in the right ‘arm, shooting down to the fingers, headache, etc., 
and was given a prescription and subsequently called on the physician 
again and complained of general weakness, constipation, pain between 
shoulders, and was given another prescription, misrepresentation in ap- 
plication for reinstatement that he had not “medical treatment of any 
kind within one year preceding his application” held to preclude recovery 
on policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Trial Term, Westchester County. 

Action by Emma K. Tunnard against the Supreme Council of the 
Royal Arcanum. Verdict for plaintiff set aside, and complaint dismissed, 
and plaintiff appeals. Affirmed. 


The following is the opinion of Seeger, J., at Trial Term: 

This is an action brought to recover upon a policy of life insurance. 
The defendant denies liability upon the ground that at the time of his 
application for reinstatement, which was dated March 25, 1918, the in- 
sured represented and warranted that he had not “received medical treat- 


ment of any kind within one year next preceding this application for re- 
instatement.” 


The evidence showed that he had called upon Dr. Wolff at his office 
on February 10, 1918, and “complained at that time of shortness of 
breathing, pain in the right arm shooting down to the fingers, headache, 
and pressure feeling in his head, frequency of urination, passing large 
quantites of urine frequently,” and the doctor gave him a_ prescription 
containing several ingredients. Dr. Wolff testified that on February 17, 
1918, the insured called upon him again, and “complained of pain between 
the shoulders, radiating to the left breast, darting pains in the right hand 
and arm, drowsy, general weakness; the bowels were constipated, ap- 
petite poor”; and that he also prescribed for him at that time, and re- 
quested the insured to bring a specimen of urine for analysis the fol- 
lowing day, which was done. He died in the month of May following. 

[1] To constitute medical attendance it is not requisite that a phy- 
scian should attend the patient at his home. An attendance at his office 
is sufficient. Cushman v. United States Life Ins. Co., 70 N. Y. 72-78: 
White v. Provident Savings Life Assur. Soc. 163 Mass. 116, 39 N. E. 
a, 27 b Re A oe 

[2] The statement made by the insured to the effect that he had not 
received medical treatment at any time within one year was therefore 
false. A false statement as to whether applicant has consulted or been 
attended or treated by a physician is material to the risk and will defeat 
a recovery, especially where it is warranted to be true. 25 Cyc. 816; 
Schane v. Metropolitan Life Ins. Co., 76 App. Div. 271, 78 N. Y. Supp. 
582; Kasprzyk v. Metropolitan Life Ins. Co., 79 Misc. Rep. 263, 140 N. 
Y. Supp. 211; Lewis v. N. Y. Life Ins. Co., 201 Mo. App. 48, 209 S. W. 
625; Germania Life Ins. Co. v. Klein, 25 Colo. App. 326, 137 Pac. 73; 
Cobb v. Covenant Mutual Bdn. Ass’n, 153 Mass. 178, 26 N. E. 230, 10 
L. R. A. 666, 25 Am. St. Rep. 619; White v. Provident Savings Life 
Assur. Soc., supra; Dwyer v. N. Y. Mutual Life Ins. Co., 72 N. H. 572, 
58 Atl. 502. 

The plaintiff contends that the warranty that the insured had not 
received medical attention within a year was not untrue, and bases this 
contention upon a line of cases which have held that treatment for a 
mere indisposition, does not constitute medical attention within the mean- 
ing of the contract, citing 25 Cyc. 817; Valentini v. Metropolitan Life 
Ins. Co., 106 App. Div. 487, 94 N. Y. Supp. 758; Genung v. Metropolitan 
Life Ins. Co., 60 App. Div. 424, 69 N. Y. Supp. 1041. In these cases the 
court held that the attendance must have been for some substantial dis- 
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order and not for a mere functional and temporary indisposition, and 
that it was a question for the jury to determine whether the ailment for 
which the insured was treated was of such character.or not, and whether 
there was a breach of warranty. 

In Valentini v. Metropolitan Life Insurance Co., supra, the decedent 
had been treated by a physician for nervousness a number of times and 
in Genung v. Metropolitan Life Insurance Co., supra, the decedent was 
treated for a cold by a doctor within the time which said decedents had 
warranted they had not been treated by a physician. In Cushman v. U. 
S. Life Insurance Co., 70 N. Y. 72, the court held that a temporary ail- 
ment cannot be considered a disease, within the meaning of a warranty 
against disease in a policy of life insurance, unless it be such as to indi- 
cate a vice in the constitution, or so serious as to have some bearing 
upon general health and the continuance of life, or such as according to 
common understanding, would be called a disease, and that whether the 
insured had had congestion of the liver, and whether such congestion was 
of such character as to constitute a disease of the liver within the mean- 
ing of the policy were both questions properly submitted to the jury, 
and their determination thereon is conclusive. 

The court further held in this case that in construing contracts words 
must have the sense in which the parties used them, and to understand 
them as the parties understood them, the nature of the contract and the 
objects to be attained, and all the circumstances must be considered. 

[3] Giving full consideration to these cases cited by the plaintiff, it 
seems to me that the case at bar presents a different state of facts. The 
warranty in question was that he had not received medical treatment of 
any kind within one year. The fact was that he had been treated by Dr. 
Wolff twice during the month immediately preceding his application for 
reinstatement. He was suffering from a variety of ailments at the time 
and took the doctor's prescription therefor. It cannot be said that he 
had not had medical treatment of “any kind” within one year. It seems 
to me that the false representation was material, and that a verdict should 
have been directed in favor of the defendant. 

The verdict in favor of the plaintiff should be set aside, and the com- 
plaint dismissed. 


Argued before Blackmar, P. J., and Rich, Kelly, Jaycox, and Man- 
ning, JJ. 


Brennan, Curran & Bleakley, of Yonkers, for appellant. 
Howard C. Wiggins, of Rome, for respondent. 


Per Curiam. Order setting aside verdict in plaintiff’s favor, and 
judgment dismissing the complaint, unanimously affirmed, with costs, on 
the opinion of Seeger, J., at Trial Term. 


—_———_—_—~o- 


WAGNER vy. THIEROT. 
(New York Supreme Court, New York County. April, 1922.) 
194 New York Supplement, 610. 
INSURANCE — BENEFICIARY, UNDER POLICIES GIVING IN- 
SURED RIGHT TO BORROW MONEY, TAKE CASH SUR- 


RENDER VALUE, OR CHANGE BENEFICIARY, HAS NO 
VESTED INTEREST IN THE POLICIES. 


Where insured had a right to borrow on policies, to take their cash 
surrender value within the stated limit, and to change the beneficiary at 
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any time without her consent, and specifically agreed to permit the. in- 
surance company to deduct any indebtedness from the amounts payable 
under the policies, held, that the beneficiary had no vested interest in 
them, and a statement in testator’s will that he had made no testamentary 
provision for her, other than the gift of the household furniture, because 
he had otherwise adequately provided for her by life insurance in her 
favor, did not change the situation, and the executor’s motion for judg- 
ment on the pleadings, in her action to recover amount of indebtedness 
against the policy, will be granted. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


Action by Marie Wagner against Charles H. Thierot, individually 
and as executor, etc., under the last will and testament of Otto Wag- 
ner, deceased. On motion by defendant for judgment on the plead- 
ings. Motion granted, and complaint dismissed. 


Gustav Lange, Jr., of New York City, for plaintiff. 
Holm, Whitlock & Scarff, of New York City (Victor E. Whitlock 
and Herbert D. Chabot, both of New York City, of counsel), for de- 


fendant. 


O’Mattey, J. It appears from the complaint that the defendant’s 
testator had two policies of life insurance upon which he had borrowed 
certain sums during his lifetime. This indebtedness, with accrued in- 
terest, was deducted from the face of the policies by the companies, and 
the balance paid to the plaintiff, testator’s wife, who was named as bene- 
ficiary in each policy. It is the claim of the plaintiff that the testator’s 
indebtedness to the companies should have been paid out of his general 
estate, and by this action she seeks to be subrogated to the rights of the 
companies as creditors of the testator, and thus recover from his estate 
the moneys borrowed by him. The defendant moves for judgment and 
dismissal of the complaint upon the ground that a cause of action is not 
stated. 

The precise question presented seems not to have been decided, and 
plaintiff seeks to support her action upon general equitable “principles 
of natural justice” applicable to the law of subrogation. Pittsburgh- 
Westmoreland Coal Co. v. Kerr, 220 N. Y. 137, 115 N. E. 465. Refer- 
ence to testator’s will is made to support her claim. It contains the 
usual direction for the payment of the testator’s debts. After giving 
all household furniture to the plaintiff, the testator states: 


“I am making no other provision in this will for my wife, because 


| have otherwise adequately provided for her, by life insurance in her 
favor.” 


The amount of each policy is $25,000. The amounts deducted on 
account of the loans of the insured were $2,610.70 on one policy, and 
$4,561.46 on the other. The rights of the parties must depend both 
upon the nature of the testator’s contracts with the insurance com- 
panies and the rights of the plaintiff under those contracts. Under the 
policies the insured had the right to borrow upon the policies to sur- 
render them in consideration of a certain cash value at any time at the 
end of two years, and to change the beneficiary at any time without the 
latter’s consent. In addition, he specifically agreed to permit the com- 
panies to deduct any indebtedness from the amounts payable under the 
policies. 

It is apparent that under these provisions, particularly that with 
respect to the change of beneficiary, the insured reserved the right to 
entirely cut off the beneficiary’s interests during his life. Under the 
surrender clause he retained his right to become sole beneficiary, if he 
so desired, and preserved his property rights under the policies. Travel- 
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ers’ Insurance Co. v. Healey, 25 App. Div. 53, 49 N. Y. Supp. 29, 
affirmed 164 N. Y. 607, 58 N. E. 1093; Caplin v. Penn. Mutual Life In- 
surance Co., 182 App. Div. 269, 169 N. Y. Supp. 756, affirmed 229 
N. Y. 545, 129 N. E. 908. The plaintiff had no vested interest as bene 
ficiary. Her rights .were contingent upon the will of the insured. If 
he had the right to deprive the plaintiff of all benefits under the policies, 
it would seem to follow that he possessed the right to reduce the 
amount which she should receive under them by borrowing against 
them for his own benefit. 

I am of opinion that the provision of the insured’s will referred to 
does not materially affect the situation. He may have considered that 
he had made adequate provision for the plaintiff by making her the 
beneficiary of his policies, less the amount of his loans. 

Defendant's motion for judgment on the pleadings is granted, with 
$10 costs, and complaint dismissed. 

Ordered accordingly. 


UNITED SECURITY LIFE INS. & TRUST CO. OF PENNSYLVA- 
NIA v. PERUGINI UNION MUT. RELIEF ASS’N. 


(Supreme Court of Pennsylvania. April 17, 1922.) 
117 Atlantic Reporter, 413. 


INSURANCE—BENEFICIARY ASSOCIATION HELD ESTOPPED 
TO DENY MEMBERSHIP OF INSURED AND “INSURABLE 
INTEREST.” 

Where defendant benefit aassociation falsely represented to plaintiff 
insurance company that insured was a member of such association and, 
acting on such representation, plaintiff issued an endowment policy and 
paid the principal to the association upon issuance of the policy under 
the association’s agreement to pay the cost of insurance. to be secured 
by mortgage on its property in action for the premiums, the association 
was estopped from denying that the insured was a member thereof, and 
that, as such member, the association had an “insurable interest” in his 
life, as defined by Ins. Code, § 412. 


(For other cases, see Insurance, Dec. Dig. § 117.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurable Interest.) 


Appeal from Court of Common Pleas, Lackawanna County; George 
W. Maxey, Judge. 

Action by the United Security Life Insurance & Trust Company of 
Pennsylvania against the Perugini Union Mutual Relief Association. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Argued before Frazer, Walling, Simpson, Kephart. Sadler. and 
Schaffer. JJ. 


John Memolo and Saverio Rosato, both of Scranton, for appellant. 
A. A. Vosburg, of Scranton, and Howard H. Yocum, of Philadelphia, 
for appellee. 
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FIRST TEXAS PRUDENTIAL INS. CO. v. SMALLWOOD ert At. 
(No. 813.) 


(Court of Civil Appeals of Texas. Beaumont. May 31, 1922.) 
242 Southwestern Reporter, 498. 


1. INSURANCE — IN COMBINED LIFE AND ACCIDENT POL- 
ICY, PROVISION FOR PAYMENT OF SMALLER AMOUNT 
FOR DEATH FROM ILLNESS HELD NOT INVALIDATED 
BY STATUTE PROHIBITING PROVISIONS FOR SETTLE- 
MENT AT MATURITY OF LESS VALUE THAN AMOUNTS 
INSURED ON THE FACE OF THE POLICY. 

Combination life, accident, or health policy issued under Rev. St. 
1911, art. 4762, provided that on insured’s death from illness the insurer 
would pay “in lieu of all other indemnity a sum equal to 15 times the 
weekly benefit provided in schedule below, but not exceeding $150.” In 
another clause it specified the indemnity for death or disability from ac- 
cident as the “principal sum.” In the schedule referred to the weekly 
benefit was shown as $5 and the “principal sum” as $150. Held, that 
the provision for payment of a sum equal to 15 times the weekly benefit, 
or $75, was not invalidated by section 4742, subd. 3, prohibiting a provi- 
sion for any mode of settlement at maturity of less value than the 
“amounts insured on the face of the policy”; the “amounts insured on 
the face of the policy” being both the $75 for death from illness and $150 
for accidental death or disability. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE — INSURER NOT LIABLE FOR ATTORNEY’S 
FEE AND PENALTY FOR REFUSAL TO PAY LOSS DE- 
MANDED WHERE AMOUNT DEMANDED WAS IN EXCESS 
OF THAT DUE. 

Under Rev. St. 1911, art. 4746, requiring insurer who fails, on de- 
mand, to pay the loss, to pay specified penalty and a reasonable attorney's 
fee, an insurer was not liable for such penalty and attorney’s fee where 
the amount demanded was in excess of that subsequently ascertained to 
be due. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Harris County Court; Roy F. Campbell, Judge. 

Suit by Ollie Smallwood and another against the First Texas Pru- 
dential Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Reformed and affirmed. 


Baker, Botts, Parker & Garwood and Y. D. Mathes, all of Houston, 
for appellant. ‘ 
Fred R. Switzer, of Houston, for appellees. 


19 Vol. LX. 
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BANKERS’ RESERVE LIFE CO. v. SOMMERS. (No. 8692.) 


(Court of Civil Appeals of Texas. Dallas. May 27, 1922. Rehearing 
Denied June 24, 1922.) 


242 Southwestern Reporter, 258. 


1. INSURANCE — GENERAL AGENT DID NOT HAVE APPAR- 
ENT AUTHORITY TO ACCEPT JEWELRY OR OTHER 
PROPERTY IN PAYMENT OF PREMIUM. 


General agent of insurance company, authorized to deliver policy 
and collect first premium, did not have apparent authority to accept in 
payment of the premium jewelry or other property other than money; 
his authority being limited to the acceptance of money or its equivalent, 
such as notes executed for and accepted in payment of premium. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


2. INSURANCE — GENERAL AGENT NOT AUTHORIZED TO 
WAIVE PAYMENT OF PREMIUM IN MONEY. 


The authority of a general agent of an insurance company to waive 
provisions requiring the payment of the premium in advance, in cash, 
and to extend the time of payment, did not include the authority to waive 
the payment of the premium in money. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


3. INSURANCE — INSURED’S POSSESSION OF POLICY AT 
TIME OF DEATH CREATES PRESUMPTION THAT IT 
HAD BEEN PROPERLY DELIVERED TO HIM AT THE PER- 
FORMANCE OF ALL CONDITIONS. 


Insured’s possession of life policy at time of his death raised pre- 
sumption that it had been properly delivered to him after performance 
of all conditions precedent necessary to put policy in force, requiring 
insurer to rebut such presumption by proof showing that policy had not 
been delivered for the purpose of taking effect as a binding obligation. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE — UNCONDITIONAL DELIVERY OF POLICY 
OPERATED AS A WAIVER OF THE PREPAYMENT OF 
PREMIUM. 


Where the contract of insurance was complete with the exception of 
the prepayment of the premium, the unconditional delivery of the policy 
to the insured operated as a waiver of the prepayment of the premium, 
though policy expressly provided that insured should not be liable until 
the premium should have been actually paid in cash, and on such delivery 
the policy became a binding obligation, and remained such where not can- 
celed by insurer, notwithstanding that insurer under such circumstances 
had the right to cancel the policy for nonpayment of premium on de- 
mand therefor. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


5. INSURANCE—INSURER COULD NOT CANCEL POLICY FOR 
NONPAYMENT OF PREMIUM AFTER DELIVERY WITH- 
OUT NOTICE TO INSURED. 


Where insurer delivered policy without payment of premium, not- 
withstanding provision that insurer should not be liable until premium 
should have been actually paid in cash, the insurer could cancel the policy 
for nonpayment of the premium subsequent to delivery, but only after 
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demand on insured for payment thereof and default in payment of pre- 
mium after such demand. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


Appeal from District Court, Dallas County; W. F. Whitehurst, 
Judge. 

Suit by Mrs. Belle Trott Sommers against the Bankers’ Reserve 
Life Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. W. Gormley and Thomas, Frank, Milam & Touchstone, all of 
Dallas, for appellant. 
Pope & Young and Liveley & Dougherty, all of Dallas, for appellee. 


VAUGHAN, J. Appellee sued the appellant upon a life insurance pol- 
icy made payable to her, and alleged to have been issued by appellant com- 
pany upon the life of Lawrence E. Sommers, her husband, on or about 
August 22, 1918, in the amount of $5,000. 

Appellee in part alleged: 

That “on or about August 22, 1918, she was the wife oi Lawrence 
Edwin Sommers; that defendant on said date, in consideration of the 
payment by said Lawrence Edwin Sommers to the defendant of the sum 
of $92, and of the payment by said assured of a like sum annually as 
provided in the policy, during the continuance thereof, made, executed, 
and delivered to the said Lawrence E. Sommers, deceased, policy of in- 
surance in writing whereby it insured the life of said Lawrence E. Som- 
mers in the sum of $5,000 for the benefit of plaintiff. * * * That 
said Lawrence E. Sommers died on the 20th day of October, 1918, and 
at the time of his said death the first annual premium had been duly paid, 
the application of said deceased for insurance duly approved by defend- 
ant, and the policy in question executed, mailed, and delivered to the said 
Lawrence E. Sommers, deceased, and that the said assured at the time 
of his death had in all respects complied with the conditions and provi- 
sions of said policy. * * * That defendant has failed and refused to 
furnish plaintiff with forms for proof of death, and fails and refuses to 
recognize the existence of said policy or contract of insurance, and fails 
and refuses to pay the amount of said policy to plaintiff as beneficiary, 
or any part thereof, but the defendant denies any and all liability, and 
thereby waives filing of proofs of death or loss as provided in said policy, 
and is now justly indebted to plaintiff in said sum of $5,000 and inter- 
est thereon.” 


Appellant by its first amended original answer presented in part its 
defense against appellee’s cause of action as follows: 

“And here and now pleading in its own behalf more affirmatively 
defendant avers that on or about August 10, 1918, said Lawrence Edwin 
Sommers made application to defendant herein for the issuance of a 
policy upon his life in the amount of $5,000. That said application was 
made in writing on the usual form prepared and used by defendant in 
such instances, which form as duly filled out and signed by said Lawrence 
E. Sommers will be produced upon the trial of this cause; that in parti- 
cular said application form thus signed by said Lawrence E. Sommers 
contained the following clause: “That under no circumstances shall the 
insurance hereby applied for be in force until payment in cash of the 
first premium, while the applicant is in good health, and delivery of the 
policy to the applicant in person, during his lifetime and while in good 
health. That said application thus signed, also contained the clause: ‘I 
agree to pay premiums of $92 on this insurance annually, according to 
the company’s rates, subject to the condition of the policy.’ 

_ “Defendant avers: That the policy thus applied for in writing by 
said Lawrence Edwin Sommers was duly made out in its home office at 
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Omaha, Neb., August 22, 1918. That a photostatic copy of said written 
application was attached thereto. That said policy contained a recital that 
the same was issued ‘in consideration of the application for this policy, 
which is hereby made a part of this contract, and of an advance premium 
of $92 to be actually paid in cash before the delivery thereof.’ That said 
policy contained the further clause: ‘No person other than the president 
or secretary shall have authority to make, alter or discharge this contract, 
or to modify or extend any of its terms, conditions or provisions, either 
before or after its issue or delivery. No statement, promise, estimate, 
representation or waiver of any of the terms, provisions or conditions 
herein shall be binding upon the company unless written or printed in the 
policy and duly signed by said president or secretary’—and also the fur- 
ther clause that the just quoted provisions was made a part of said in- 
surance contract. 

“Defendant avers that said policy with said copy of application 
therefor was in due course transmitted to its Dallas Agent to be deliv- 
ered to said Lawrence E. Sommers by said Agent in person, provided that 
said Lawrence E. Sommers should be at such time in good health and 
should repay said premiums of $92 in cash as in said application agreed 
and speciefid. 

“Defendant avers that, although said policy was duly received by its 
said Dallas agent, the latter did not deliver the same to said Lawrence 
E. Sommers, and made no attempt to deliver the same, because he knew 
that at said date the health of said Lawrence E. Sommers had ceased to 
be in that good state in which it was at the time he applied for said 
policy, and which said application required as a condition precedent to 
the delivery of said policy. 

“Defendant avers that, if said Lawrence E. Sommers obtained pos- 
session of said policy at any time, said possession was not obtained by 
delivery from its agent, who did not thus deliver it or even intend to 
deliver it. 

“Defendant avers further that, if said Lawrence E. Sommers thus 
unknown to it obtained possession of said policy, he wholly failed to 
prepay the said first premium of $92, in cash, as he agreed in said appli- 
cation, and as stipulated in said policy.” 

Appellee replied to said amended answer by supplemental petition 
in part, alleging in section 6 thereof: 

That “at the time the said policy reached the agent of the defendant 
in Dallas, Tex., the said Lawrence E. Sommers was in good health and 
about his business and that the said policy was by the duly constituted 
agent of the defendant, to wit, J. E. McLemore, delivered to the said 
Lawrence E. Sommers; that at the time of making the application for 
said insurance there was an agreement between Lawrence E. Sommers 
and J. E. McLemore whereby the said J. E. McLemore agreed with the 
said Lawrence E. Sommers, who, at the time of making said application, 
was in the jewelry business in the city of Dallas, that he, the said J. E. 
McLemore, would trade out the first premium for said policy, and that 
the said agreement was further reiterated by the said J. E. McLemore 
at the time of the delivery of said policy to the said Lawrence E. Som- 
mers, and said policy was delivered in consideration of goods sold and 
delivered to said J. E. McLemore, and plaintiff alleges, as a matter of 
fact, that the said J. E. McLemore did purchase under said contract and 
agreement, on the 19th day of August, 1918, a watch charm at the price 
of $15, which was to be applied as a credit upon said premium in the 
event said policy should be issued by the defendant company, and that 
thereafter, to wit, on September 2, 1918, in further conformity with said 
agreement and contract by said J. E. McLemore, the said J. E McLemore 
purchased of and from the said Lawrence E. Sommers a watch for the 
sum of $17.50, and this plaintiff says that the said watch and charm were, 
in accordance with said contract, sold and delivered to said J. E. McLe- 
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more at a reduced price and in conformity to the contract made by and 
between the said J. E..McLemore and the said Lawrence E. Sommers; 
and this plaintiff further alleges that, under the said contract and agree- 
ment by and between the said Lawrence E. Sommers and the said J. E. 
McElmore, as agent of the said company, the said Lawrence E. Som- 
mers was only to pay the company the net premium due the company in 
the sale of jewelry or trade by and between the said Lawrence E. Som- 
mers and the said J. E. McLemore as aforesaid; that she is informed 
and believes that the amount so sold and delivered by said Lawrence E. 
Sommers to the said J. E, McLemore, as herein above specifically set out, 
was of a reasonable value greater than the net premium in said policy, 
and she further alleges that she is informed and believes that the said 
J. E. McLemore delivered said policy to said Lawrence E. Sommers, 
and at the time of delivery thereof waived the payment of first premium 
in cash, in consideration of the said Lawrence E. Sommers selling and 
delivering to him the said jewelry under said contract and agreement, as 
aforesaid, and that by reason of the contract between the said J. E. 
McLemore and the said Lawrence E. Sommers, the said J. E. McEIl- 
more became responsible for and bound to pay the said defendant the 
net premium due and payable to the defendant company by reason of the 
delivery of the policy; * * * that the secretary of said defendant 
company, through the agent of the defendant, to wit, J. E. McLemore, 
fully authorized the delivery of the said policy, to wit, No. 42961, for 
$5,000, and that the said J. E. McLemore did deliver the said policy to 
the said Lawrence E. Sommers long prior to his death, and while the said 
Lawrence E. Sommers was in good health and in good insurable condi- 
tion; that said policy is a valid and existing claim and is justly due and 
owing to this plaintiff by the defendant.” 

Trial of said cause was had March 16, 1921, the case being sub- 
mitted to the jury on special issues, and answered by them as follows: 

“Special Issue No. 1. Do you find and believe from the evidence that 
policy No. 42961, upon which this suit is based, was delivered to Law- 
rence E. Sommers, during his lifetime, by the defendant or its duly au- 
thorized agent? Answer ‘Yes’ or ‘No.’ Answer: Yes. 

“Special Issue No. 2. If you have answered ‘Yes’ to the foregoing 
issue, then you will answer this issue: ‘Was the first year’s premium on 
the said policy paid the defendant or its duly authorized agent’? Answer 
‘Yes’ or ‘No.’ Answer: Yes. 

“Special Issue No. 3. Do you find and believe from the evidence that 
J. E. McLemore, as agent of the defendant, agreed with Lawrence E. 
Sommers to accept in payment the first year’s payment on the policy any 
sum less than the amount stipulated in the face of the policy in con- 
troversy? Answer ‘Yes’ or ‘No.’ Answer: Yes. 

“Special Issue No. 4. If you have answered the preceding issue in 
the affirmative then you will answer this question: ‘What premium, if 
any, did said McLemore agree to accept?’ Answer: 40 per cent. 

“Special Issue No. 5. Do you find and believe from the evidence that 
there was any agreement between J. E. McLemore, as agent of the de- 
fendant, and the deceased, Lawrence E. Sommers, that said Sommers 
was to pay for and the said agent was to accept the first year’s premium 
on said policy in anything other than cash? Answer ‘Yes’ or ‘No.’ An- 
swer: Yes. 

“Special Issue No. 6. If you have answered the foregoing issue in 
the affirmative, or ‘Yes,’ then what did said McLemore, as agent, agree 
to accept? Answer; Jewelry. 

“Special Issue No. 7. Do you find from the evidence that J. E. Mc- 
Lemore, as agent, agreed with Lawrence E. Sommers to waive any part 
of the commission to which he (J. E. McLemore) was entitled as agent 
in payment of the first premium on the policy in suit? Answer ‘Yes’ or 
‘No. Answer, Yes. 
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“Special Issue No. 8. Do you find and believe from the evidence that 
Lawrence E. Sommers obtained possession of the policy of insurance in 
controversy with the knowledge or consent of the defendant or its duly 
authorized agent? Answer ‘Yes’ or ‘No.’ Answer; Yes. 

“Special Issue No. 9. Was the policy No. 42961, upon which this 
suit is based, delivered to Lawrence E. Sommers during his lifetime? 
Answer ‘Yes’ or ‘No.’ Answer: Yes. 

“If you have answered the foregoing question in the affirmative, 
then was the said Lawrence E. Sommers in good health at the time of 
such delivery? Answer: Yes. 

“Special Issue No. 10. Was there any intent on the part of J. E. 
McElmore to make delivery of the policy to Lawrence E. Sommers at 
the time he (Sommers) came into possession of it? Answer ‘Yes’ or 
‘No.’ Answer: Yes. ; 

“Special Issue No. 11. State what jewelry, if any, was purchased 
by J. E. McLemore from Lawrence E. Sommers? Answer: One charm 
and one watch. 

“Special Issue No. 12. What sum would be a reasonable attorney’s 
fee for the prosecutioin of the loss, if any, under the terms of said pol- 
icy? Answer: $750.” 

On motion of plaintiff, judgment was entered for her on said special 
issues for the full amount of the policy, with interest thereon from No- 
vember 19, 1918, together with statutory penalty and $750 attorney’s fees, 
totaling $7,061.22, from which judgment this appeal is prosecuted. 

By first supplemental answer appellant addressed general and spe- 
cial exceptions to said paragraph 6 of appellee’s first supplemental 
petition, which were overruled. The action of the court in this respect is 
challenged by appellant. 

[1, 2] The facts alleged in said section 6 did not constitute the pay- 
ment of the premium as contracted to be paid by the assured, to wit, the 
payment of the premium in advance, in cash, on or before the delivery of 
the policy of insurance, as the authority of McLemore as general agent 
of appellant to deliver the policy and collect the first premium on same 
did not confer upon him the right or implied authority to accept in pay- 
ment of said premium jewelry or any other character of property; his 
authority in this respect being limited to the acceptance of money or its 
equivalent, which, under certain conditions not here necessary to be dis- 
cussed, may include notes executed for and accepted in payment of such 
premium. The power of McLemore as general agent of appellant to 
waive provisions requiring payment of premium in advance in cash, and 
to extend time of payment of such premium, did not include the author- 
ity to waive payment of the premium on said policy in money, and he 
was not acting with the apparent scope of his authority in agreeing to 
take jewelry in lieu thereof, being neither money or an agreement to pay 
money, nor equivalent to money to appellant when taken. Equitable Life 
Assurance Society v. Cole, 13 Tex. Civ. App. 486, 35 S. W. 720; Belton 
Compress Co. v. Belton Brick Mfg. Co., 64 Tex. 337; Stember & Co. v. 
Keene (Tex. Civ. App.) 152 S. W. 663; Holmes v. Tyner (Tex. Civ. 
App.) 179 S. W. 887; 1 Joyce on Ins. (2d Ed.) § 74a; Tomsecek v. 
Travelers’ Ins. Co., 113 Wis. 114, 88 N. W. 1013, 57 L. R. A. 455, 90 
Am. St. Rep. 846. 

Said general exception was well taken, and should have been sus- 
tained. 

Appellee’s pleadings, eliminating said section 6, apparently justify 
the conclusion that her right to recover was made to depend entirely 
upon proving the allegation that all the required conditions precedent to 
said policy of insurance becoming effective had been actually performed 
by assured. This, because said exceptions should have been sustained, will 
not suffice to cast appellee in this appeal provided her pleadings, thus 
pruned, are sufficient to present a cause of action on the ground that said 
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policy was by appellant unconditionally delivered to assured with knowl- 
edge of the facts upon which its validity was disputed, and provided, 
further, that the verdict of the jury disposed of such issues, and was 
authorized and supported by the evidence. 

In the further discussion of the case special issues Nos. 2, 3, 4, 5, 
6, 7, and 11, and the answers of the jury thereto, will not be noticed as 
no effect will be given same in the cenclusion reached by us. 

With said section 6 eliminated, appellee’s pleadings were not further 
subject to general demurrer, and the facts alleged show a liability on the 
part of appellant insurance company, in that application for the policy of 
insurance was duly and properly made by Lawrence E. Sommers, the 
assured, forwarded to appellant, and, on being considered, was approved; 
that the policy of insurance was issued on or about August 22, 1918, and 
unconditionally delivered by appellant to the assured on or about the 11th 
day of September, 1918, and that he died on or about October 20, 1918, 
said policy being then in full force and effect, and that appellee was the 
beneficiary therein named. 

Considering said section 6-as stricken from her pleadings, there re- 
main sufficient allegations on which to base a judgment for appellee. 
Wagner v. Ins. Co., 92 Tex. 549, 50 S. W. 569; Berliner v. Travelers 
Ins. Co., 121 Cal. 451, 53 Pac. 922. 

In answer to special issues Nos. 1, 8, 9, 10, and 12, the jury found 
from the evidence that the policy sued upon was delivered to Lawrence 
E. Sommers during his lifetime by appellant or its duly authorized agent; 
that Lawrence E. Sommers obtained possession of said policy of insur- 
ance with the knowledge or consent of the appellant or its duly author- 
ized agent; that said policy of insurance was delivered to Lawrence E. 
Sommers during his lifetime, and that he was in good health at the 
time of such delivery; and that it was the intention on the part of J. E. 
McLemore to make delivery of said policy to said Lawrence E. Som- 
mers at the time he (Sommers) came into possession of it; that $750 
would be a reasonable attorney’s fee for the prosecution of suit to re- 
cover in behalf of appellee under the terms of said policy. 

It was established by uncontroverted evidence that J. E. McLemore 
was the general agent of the appellant prior to and at the time the as- 
sured, Lawrence E. Sommers, made application for the policy of insur- 
ance sued upon, and continued as such general agent during all of the 
transactions involving said policy, viz. the application for the policy, the 
issuance of same by appellant, and the delivery thereof to the assured; 
that under his employment to represent and act for appellant he had the 
authority to appoint agents to solicit applications for insurance, receive 
and deliver policies of insurance when issued by appellant, and to collect 
premiums to be paid on delivery of such policies; that said policy of in- 
surance was delivered to the assured, Lawrence E. Sommers, on.the 2d 
day of October, 1918, by appellant insurance company or its agent; that 
said insurance policy remained continuously in the possession of assured 
until his death, which occurred on or about the 20th day of October, 
1918; that during the period from October 2, 1918, to October 20, 1918, 
demand was made on said Lawrence E. Sommers, the assured, for the 
payment of the premium in the sum of $92; said payment was not made 
and said policy was not canceled by appellant on account of failure to 
pay said premium when demanded; that said policy was unconditionally 
delivered into the possession of the assured, Lawrence E. Sommers. At 
the time said policy was delivered, the officer or agent acting for appel- 
lant in the delivery of same did so with full knowledge of the facts 
upon which its validity was disputed by appellant. 

In reference to the delivery of the policy said McLemore, the general 
agent of appellant, testified: 


“T had a conversation with Lawrence E. Sommers between the time 
I took his application for the policy on the day of August until I 
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got the policy from the home office, and about insurance in general; I do 
not remember that I talked any about his policy; he might have inquired 
if it had arrived yet, and I might have said ‘No.’ I do not remember 
anything about his policy. * * * I put it in my tickler with the rest 
of them, in a wooden box where I keep the policies. I did nothing else; 
just left it there; it stayed there quite a while, I doi’t know; I don't 
know what finally became of it; it is only conjecture; when I saw it 
last it was in Sommers’ hands in my office; I was explaining it to him for 
two reasons; one was teaching him the business, the contract, and another 
because it was his property, and it ought to be explained to him. * * * 
I said nothing about the premium; I don’t think I told him anything 
about amount at that time; he could see that on the face of it. I told 
him here was his policy when he was able to come and pay for it. Evi- 
dently I didn’t do anything with the policy after I finished talking about 
it; I don’t know even yet what becamae of it; I didn’t possess it any 
longer; it got away at that time, evidently. I suppose he walked out of 
there with it. * * * My records show in reference to the disposition 
of this policy it was returned to the home office. That record states the 
facts. This is the policy, here. It could have been to the home office 
and back here. I do not know that, when it was sent to the home office, 
the home office sent it to Lawrence E. Sommers; I don’t know that. It 
might have done it. I haven’t anything in my files that would indicate 
that that procedure was taken. I haven’t any additional letters or com- 
munications on my own part. I do not know how he got it. I do not 
know where it came from. It is the one that I got, I think.” 

Said witness further testified, referring to the record of policies kept 
in his office: 

“Under the column ‘What date lapsed’ is ‘J. E. M.’? and I answered, 
‘That is meant to be me; I wrote it, ‘‘Date lapsed.” I just sent it back; 
it didn’t lapse. Lapse is a term which occurs after the first year—two, 
three, four, or five years. This indicates that the policy was returned to 
the home office and J. E. M. wrote that.’” 


[3] The possession of the policy of insurance by the assured at the 
time of his death raised the presumption that same had been properly 
delivered to him after he had performed all conditions precedent neces- 
sary to put said policy in force, and the burden was upon appellant to 
displace or rebut such presumption by proof showing that same had not 
been delivered for the purpose of taking effect as a binding obligation 
against appellant. Otherwise the presumption that the possession of the 
policy was rightfully acquired will continue throughout the case. Jones 
v. N. Y. Life Ins. Co., 168 Mass. 245, 47 N. E. 92, in which it was held: 

“Such a document is not ordinarily found in the custody of the as- 
sured unless it belongs to him as a contract that may be enforced accord- 
ing to its terms. Possession by the assured is evidence that everything - 
has been done that need be done to give it validity.” 


This, we think, is applicable to the instant case. 


The appellant signally failed in its efforts to discredit the possession 
of said policy by showing that same had not been delivered so as to 
take effect as a binding obligation between the assured and appellant. 
The presumption in support of honesty and fair dealings will not be 
waived in the interest of that presumption which will assume the com- 
mission of a crime or the perpetration of a fraud in order to defeat a 
liability fairly established, as in the instant case. The evidence does not 
cast even a suspicion that the possession of said policy was acquired un- 
lawfully, fraudulently, or by any means that would indicate it was not 
the intention of the parties that same should be delivered to take effect 
as a binding contract. To hold that the possession of said policy had not 
been acquired so as to become a valid and binding obligation between 
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the parties would be to impute a wrongful acquisition of the possession 
of the policy by assured, and, through such imputation, destroy the legal 
effect flowing from such possession, viz. that from the delivery of the 
policy it is to be presumed that a credit was extended for the payment 
of the premium on demand, and that the provisions relied upon by ap- 
pellant to defeat liability, being in the interest of appellant alone, had 
been waived, to wit, “advance payment of $92 to be actually paid in cash 
on or before the delivery of said policy, and that under no circumstances 
shall the insurance hereby applied for be in force until payment in cash 
of the first premium.” 1 Joyce on Insurance (2d Ed.) § 76; Train v. 
Holland Purchase Ins. Co., 62 N. Y. 598-602; Bodine v. Exchange Fire 
Ins. Co., 51 N. Y. 117, 10 Am. Rep. 566; Griffith v. N. Y. Life Ins. Co., 
101 Cal. 627, 36 Pac. 113, 40 Am. St. Rep. 96; Pender v. North State 
Life Ins. Co., 163 N. C. 98, 79 S. E. 293? Susquehanna Mutual Fire Ins. 
Co. v. Elkins, 124 Pa. 484, 17 Atl. 24, 10 Am. St. Rep. 609; Universal 
Fire Ins. Co. v. Block, 109 Pa. 535, 1 Atl. 523. 

Waiver of the provision in the policy requiring prepayment of the 
premium in cash may be inferred from the delivery of the policy as a 
circumstance showing that prepayment was not intended to be insisted 
upon. Am. Emp. Lia. Ins. Co. v. Ferdyce, 62 Ark. 562, 36 S. W. 1051, 
54 Am. St. Rep. 305; Berliner v. Travelers’ Ins. Co., supra; Insurance 
Co. v. Ende, 65 Tex. 118; Gurnett v. Atlas Mutual Ins. Co., 124 Iowa, 
547, 100 N. W. 542. The possession of the policy by the assured from 
October 2, 1918, to October 20, 1918, the date of his death, without the 
cancellation of said policy having been made by appellant, was sufficient 
evidence of delivery of said policy with intent that same should take 
effect as a binding obligation. Berliner v. Travelers’ Ins. Co., supra; 
Jones v. N. Y. Life Ins. Co., supra; Insurance Co. v. Brown (Tex. Civ. 
App.) 166 S. W. 661. The policy having been delivered without prepay- 
ment of the premium, credit will be presumed to have been given or time 
extended for the payment of the premium. Kollitz v. Equitable Mutual 
Fire Ins. Co., 92 Minn. 234, 99 N. W. 892. The unconditional delivery 
of the policy raised the presumption that said policy was a binding obliga- 
tion in effect at the death of assured, as said policy had not been ter- 
minated by cancellation for failure to pay the premium on demand. 
Washburn v. U. S. Casualty Co., 108 Me. 429, 81 Atl. 575? Latoix v. 
Germania Ins. Co., 27 La. Ann. 113; Washoe Tool Mfg. Co. v. Hiber- 
nia Fire Ins. Co., 7 Hun, 74. 

[4, 5] With the exception of the prepayment of the premium the 
contract of insurance was complete; therefore the unconditional deliv- 
ery of the policy operated as a waiver of the prepayment of the pre- 
mium although said policy contained an express provision to the effect 
that appellant shall not be liable until the premium shall have been ac- 
tually paid in cash, and on said delivery the policy became a binding obli- 
gation, securing to the appellee, the beneficiary named therein, all of 
the benefits contracted for by the assured, and such obligation continued 
notwithstanding appellan., under such circumstances, had the right to 
cancel the policy of insurance for nonpayment of the premium. This, 
however, only after demand had been duly made for the payment of same 
and default on the part of assured, as the mere nonpayment of the pre- 
mium by assured after demand would not have the effect to relieve ap- 
pellant of such obligation without at the same time the appellant gave 
notice of its election to rescind the contract for failure to pay the pre- 
mium on demand. 1 Freeman on Ins. (2d Ed.) § 79; Washoe Tool 
Mfg. Co. v. Hibernia Fire Ins. Co., supra; Latoix v. Germania Ins. Co., 
supra. 

The unconditional delivery of the policy involved necessarily the 
waiving of certain conditions contained in said policy for the benefit of 
appellant, to wit, the prepayment of the first premium in cash before the 
policy should take effect, and, thus modified, said contract remained in 
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full force, though reduced in its advantages to appellant. Insurance 
Co. v. Tabor (Tex. Sup.) 230 S. W. 397; 1 Joyce on Ins. (2d Ed.) § 80. 

The verdict of the jury, to wit, answers to special issues Nos. 1, 8, 
9, 10, and 12, is amply sustained by the evidence, which, with other ma- 
terial facts established by the evidence beyond controversy, as collated 
and discussed herein, justifies the judgment in favor of appellee, in the 
rendition of which, and the proceedings leading thereto, the record does 
not show any material error. 

The following additional facts were conclusively established, That 
J. E. McLemore, as appellant’s general agent, was entitled to 75 per 
cent, of the first premium contracted to be paid by policy holders pur- 
chasing insurance within his territory; that agents limited to soliciting 
and taking applications for insurance were entitled to 60 per cent. of the 
first premium on insurance sold by them; that the assured, Lawrence E. 
Sommers, had been appointed soliciting agent for appellant before or at 
the time he applied for the insurance issued to him, and as such agent 
was entitled to the commission of 60 per cent. of the premium on his 
policy, amounting to $66.80, leaving of said premium of $92, the sum of 
$36.80, plus war tax of $4, equaling $40.80 due and to be paid, with 
interest at the rate of 6 per cent. from October 2, 1918, to date of judg- 
ment appealed from; said sums amounting to $47.02 will be allowed as a 
credit on said judgment as of date April 19, 1921. 

The judgment of the court below, credited with said sum of $47.02. 
is affirmed. 


or Re 


SPAULDING et aL. v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 359.) 


(Supreme Court of Vermont. Washington. May 2, 1922.) 
117 Atlantic Reporter, 376. 


13. INSURANCE—EQUIVOCATION IN TERMS OF POLICY ARE 
RESOLVED IN FAVOR OF INSURED. 
In insurance policy, equivocation and uncertainty in the construction 
of the contract are resolved in favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


14. INSURANCE—STATEMENTS IN APPLICATION MATERIAL 
TO RISK ORDINARILY HELD WARRANTIES. 


Where the application inducing the issuance of the policy is made a 
part of the contract, statements in the application material to the risk 
ordinarily will be warranties. 


(For other cases, see Insurance, Dec. Dig. § 266.) 


15. INSURANCE — UNDER CONTRACT DEFENSE OF FRAUD 
HELD PROPER. 


Statements of the insured which are fraudulent can be used as a 
defense to a policy providing that, “All statements made by the insured 
shall, in the absence of fraud, be deemed representations and not war- 
ranties.” 


(For other cases, see Insurance, Dec. Dig. § 262.) 


16. INSURANCE—FRAUD HELD A DEFENSE ALTHOUGH AP- 
Sy NOT ATTACHED TO POLICY; “SUCH STATE- 


_ Where an insurance policy provided that “no such statement of the 
insured shall avoid the policy” unless contained in application attached to 
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policy, the words “such statement” necessarily refer to statements pre- 
viously specified, namely, statements made without fraud; so that fraud- 
ulent statements would be a defense although the application was not 
attached to the policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Statement.) 


17. INSURANCE — DELAY IN TENDERING RETURN OF PRE- 
MIUMS HELD NOT A WAIVER OF DEFENSE OF FRAUD. 


Where the insurance company first learned of the defense of fraud 


after the insured’s death, and there was no unreasonable delay in reject- 
ing the claim, and on receiving notice of the repudiation the beneficiary 
promptly insisted on and brought suit for full payment, the insurance 
company was not estopped and did not waive that defense by a delay in 
tendering a return of the premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


18. INSURANCE—FRAUD IN APPLICATION RENDERED CON- 
TRACT VOIDABLE ON DISCOVERY. 


Fraudulent statements in the application material to the risk affected 
an insurance contract from its inception, and rende1ed it voidable at the 
option of the company whenever the fraud should be discovered. 

(For other cases, see Insurance, Dec. Dig. § 262.) 


Exceptions from Washington County Court; Zed S. Stanton, Judge. 

Action by John L Spaulding, Administrator, and others against Mu- 
tual Life Insurance Company of New York. From a verdict for plain- 
tiffs for the amount tendered by defendant, plaintiffs except. Judg- 
ment affirmed. 

See, also, 94 Vt. 42, 109 Atl. 22; 94 Vt. 445, 111 Atl. 522. 


Argued before Powers, Taylor, Miles, Slack, JJ., and Willcox, Su- 
perior Judge. 


J. Ward Carver and J. W. Gordon, both of Barre, for plaintiffs. 
_ Theriault & Hunt, of Montpelier, and Frederick L. Allen, of New 
York City, for defendant. 
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FIRE, TORNADO, ETC. 


PEOPLE vy. LAINO. (Cr. 625.) 
(District Court of Appeal, Third District, California. May 10, 1922.) 
207 Pacific Reporter, 907. 


INSURANCE—AMENDMENT PENALIZING SECRETING OF IN- 
SURED PROPERTY INAPPLICABLE TO ACTS OF SECRET- 
ING, COMMITTED BEFORE AMENDMENT’S EFFECTIVE 
DATE. 

Pen. Code, § 548, penalizing the destruction of insured property to 
defraud the insurer, was amended by St. 1921, p. 99, to penalize also the 
secreting and disposing of such property with such intent. Held that 
conviction of secreting and disposing could not be sustained, where the 
only act committed in the county of prosecution was the removal, before 
the amendment’s effective date, of insured property from accused’s dwell- 
ing in that county to F. county, and the property thereafter remained in 
F. county, and, after the destruction by fire of the dwelling, proofs of 
loss, including the removed property, were made in F. county. 


(For other cases, see Insurance, Dec. Dig. § 31.) 


Appeal from Superior Court, Madera County; Stanley J. Murray, 
Judge. 


James L. Laino was convicted of secreting and disposing of insured 
property with intent to defraud the insurer, and he appeals. Reversed. 


Collins & Collins, of Fresno, and H. I. Maxim, and J. J. Coghlan, 
both of Madera, for appellant. 

U. S. Webb, Atty. Gen., and J. Charles Jones, Deputy Atty, Gen., 
for the People. 


Fincn, P. J. The defendant was convicted of the crime of secret- 
ing and disposing of insured property with intent to defraud the insurer 
thereof. From the judgment of conviction and the order denying his 
motion for a new trial he prosecutes this appeal. 

The indictment alleges that the crime was committed on or about 
July 19, 1921, in Madera county. The evidence shows that, prior to the 
1%th day of July, 1921, the defendant removed certain insured personal 
property from his residence in Madera county to the city of Fresno, in 
Fresno county, where it remained until December 28, 1921, when it was 
taken into custody by the officers of Madera county. The defendant’s 
dwelling house, from which the property had been removed, together 
with the contents thereof, was destroyed by fire July 19, 1921. In his 
proofs of loss the defendant seems to have included the property which 
he had removed as stated. These proofs were made in Fresno. 

The defendant was prosecuted under section 548 of the Penal Code. 
At the time of the alleged offense that section made it criminal to burn, 
injure, or destroy insured property with intent to defraud the insurer 
thereof. That’ section was amended in 1921 (Stats. 1921, p. 99), effective 
July 29, 1921, making it a crime to burn, injure, destroy, secrete, aban- 
don, or dispose of insured property with intent to defraud the insurer. 
From the foregoing statement it is apparent that no element of the crime 
charged was committed in Madera county after the amendment went into 
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effect. At the hearing on appeal, the respondent did not contest this 
proposition, but submitted the matter without argument on behalf of the 
people. Of whatever crime the defendant may be guilty, it is plain that 
he did not commit the offense charged in Madera county. 

The judgment and order are reversed. 

We concur: Hart. J.; Burnett, J. 


HARTFORD FIRE INS. CO. v. PAYNE, Director GENERAL oF RAIL- 
ROADS. (No. 13099.) 


(Court of Appeals of Georgia Division No. 1. June 14, 1922.) 
112 Southeastern Reporter, 736. 


(Syllabus by the Court.) 
INSURANCE—WHERE PROPERTY NOT AT PLACE SPECIFIED 
IN POLICY WHEN DESTROYED, INSURER, PAYING LOSS 
AND TAKING ASSIGNMENT, NOT ENTITLED TO RE- 
COVER. 
The judge did not err in refusing to sanction the certiorari. 
(For other cases, see Insurance, Dec. Dig. § 165.) 


Error from Superior Court, Pike County; W. E. H. Searcy, Jr., 
Judge. 

Action by the Hartford Fire Insurance Company against J. B. Payne, 
Director General of Railroads. Judgment for defendant on demurrer in 
justice court, certiorari overruled by the superior court, and plaintiff 
brings error. Affirmed. 


Cumming & Maddox, of Griffin, for plaintiff in error. 
Battle & Arnold, of Columbus, and G. D. Dominick and E. M. Owen, 
both of Zebulon, for defendant in error. 


BAKER v. CONTINENTAL AUTO INS. ASS’N. (No. 23794.) 
(Supreme Court of Kansas. June 20, 1922.) 
207 Pacific Reporter 828. 


Syllabus by the Court. 

1. INSURANCE—PETITION ALLEGING PLAINTIFF’S OWNER- 
SHIP WHEN FIRE POLICY WAS ISSUED AND ITS DE- 
STRUCTION FIVE DAYS LATER HELD SUFFICIENT; EVI- 
DENCE HELD SUFFICIENT TO CARRY QUESTIONS OF 
OWNERSHIP AND VALUE TO JURY. 

In an action upon a policy insuring a touring car against loss by fire, 
the petition alleged that at the time the policy was issued plaintiff was the 
owner of the car, and that five days later while it was in his garage at his 
home it was destroyed by fire. The answer denied that plaintiff owned 
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the property at the time the policy was issued or when the loss occurred. 
The reply was a general denial. There was no demurrer to the petition. 
No objection to the introduction of testimony. Defendant offered no evi- 
dence, waived argument, and contended that the petition was fatally de- 
fective because it failed to allege that when the loss occurred plaintiff was 
the owner of the property and to allege the value of the car at the time 
the loss occurred. Held, that the objections are without merit, and that 
the allegations of the petition and the supporting evidence were sufficient 
to carry the case to the jury on the question of ownership and value. 


(For other cases, see Insurance, Dec. Dig. §§ 629[1], 668[1].) 


2. INSURANCE—IN ACTION ON FIRE INSURANCE POLICY, AR- 

BITRATION HELD NOT A CONDITION PRECEDENT. 

The policy contained an arbitration clause which reads: “4. In the 
event of loss or damage to the property insured herein, and the assured 
and the association fail to agree as to the amount of such loss or damage, 
then such loss or damage shall be determined by appraisers, each party to 
select one (1), and, in case of their disagreement, the two so chosen shall 
select a third, and the award in writing of two of them shall be binding 
as to the amount of such loss or damage only. The association and the 
assured shall pay the appraisers respectively selected by them and share 
equally all other expenses in connection with such appraisement.” Held 
on the facts stated in the opinion, and because there was no showing that 
any difference of opinion ever arose between the parties as to the amount 
of the loss or damage, arbitration was not a condition precedent. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Appeal from District Court, Cherokee County. 

Action by J. J. Baker against the Continental Auto Insurance Associa- 
tion. Verdict and judgment for plaintiff, motion for new trial overruled, 
and defendant appeals. Affirmed. 


Al F. Williams, of Topeka, and Wilkinson, Wilkinson & Dabbs, of 
Kansas City, Mo., for appellant. 

C. A. McNeill, of Columbus, and E. V. MaNeill, of Baxter Springs, 
for appellee. 


Porter, J. On December 3, 1920, the defendant issued a policy in- 
suring plaintiff’s touring car against loss by fire to the extent of $1,500. 
Five days later the car was destroyed by fire. The defendant refused pay- 
ment, and this action was brought. The answer denied that the plaintiff 
owned the property at the time the policy was issued and at the time the 
loss occurred. As a further defense it was alleged that there was a change 
of ownership in the car and a misrepresentation and concealment of facts 
in reference to the ownership. The reply was a general denial. The 
plaintiff introduced his evidence tending to prove the facts alleged in the 
petition. The defendant introduced no evidence and waived argument. 
The court instructed the jury fully upon the issues, and a verdict was re- 
turned finding that the plaintiff was the owner of the automobile at the 
time the policy was issued and when it was destroyed. The verdict was 
for $1,286, upon which judgment was rendered, and the court upon the 
testimony found that $300 was a reasonable attorney’s fee, and that plain- 
tiff was entitled to recover that amount. A motion for a new trial was 
overruled. 

[1] The main contention is that the petition was so defective that the 
plaintiff was not entitled to recover. The defects alleged are the failure 
to state that the insurance was in forae when the car was destroyed; the 
failure to state that the plaintiff was the owner at the time the loss oc- 
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curred; the failure to allege the value of the car at the time of the loss 
as required by the terms of the policy attached to the petition. There was 
no demurrer to the petition, no objection to the introduction of testimony, 
and no objection to anything that occurred on the trial except to the judg- 
ment rendered. A number of decisions are cited from Missouri courts to 
the effect that a petition in such a case fails to state a cause of action un- 
less it alleges that the property was covered at the time of the fire, and 
other decisions from the same courts holding that a statement in the peti- 
tion that the property was plaintiff’s property would not be sufficient. We 
have not examined the cases to discover the particular facts upon which 
the decisions turned, but it is enough to say that the rule of pleading 
stated therein does not appeal to us as persuasive, and that, applied to the 
facts here, the rule seems quite technical. In this case the petition alleged 
that at the time the policy was issued the plaintiff was the owner of the 
car, and that five days later, while it was in his garage at his home, it 
was destroyed by fire. Without a demurrer or any objection to the peti- 
tion, we think this was sufficient to carry the case to the jury on the 
question of ownership. To uphold the judgment courts would be justified 
in indulging the presumption that the title having been shown to be in the 
plaintiff on the 5th day of February, and the car still in his possession 
and control five days later, the title had not changed. The same thing 
may be said as to the failure to allege the value of the car five days after 
the policy was issued. 

[2] One other question relates to the arbitration clause which reads: 


“4. In the event of loss or damage to the property insured herein, and 
the assured and the association fail to agree as to the amount of such 
loss or damage, then such loss or damage shall be determined by apprais- 
ers, each party to select one (1), and, in case of their disagreement, the 
two so chosen shall select a third, and the award in writing of two of them 
shall be binding as to the amount of such loss or damage only. The asso- 
ciation and the assured shall pay the appraisers respectively selected by 
them and share equally all other expenses in connection with such appraise- 
ment.” 


It is insisted that arbitration was a condition precedent to the right 
to maintain the action. The defendant cites Insurance Co. v. Wallace, 48 
Kan. 400, 29 Pao. 755. The policy in that case provided for arbitration in 
case differences arose as to the amount of the loss or damage before or 
after proof, and upon the written request of either party, etc. It was 
held that, because there was no showing that any difference of opinion 
ever arose as to the amount of the loss or damage, arbitration was not a 
condition precedent. The evidence in the present case shows that the 
plaintiff gave notice of the less to the local agent and sent a number of 
communications to the defendant which, so far as the evidence shows, 
were never answered. At all events, there is no showing that any dif- 
ferences arose between the parties calling for an arbitration. Besides, 
no defense was made to the action upon that ground. 

Judgment was rendered for the amount of the verdict plus $300 at- 
torney fees, fixed by the court upon evidence submitted on that question. 
_ should be taxed as costs instead of being included in the judg- 
ment. 

The judgment is affirmed. 

All the Justices concurring. 
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BURROWS v. FARMERS’ ALLIANCE INS. CO. (No. 23486.) 


(Supreme Court of Kansas. Feb. 11, 1922. On Rehearing, June 10, 
1922.) 


207 Pacific Reporter, 431. 


INSURANCE—WHERE FIRE POLICY COVERED TOTAL VALUE 
OF PROPERTY, IN WHICH INSURED HAD MERELY AN 
INTEREST, INSURED COULD NOT SUE FOR TOTAL LOSS, 
EITHER AS REAL PARTY IN INTEREST OR IN REPRE- 
SENTATIVE CAPACITY. 

Where fire policy covering the total value of stacked wheat was 
issued to owner of one-third interest therein, with knowledge on the part 
of the insurer that insured was owner of merely a one-third interest, 
the insured, on destruction of the wheat, could not maintain an action 
for the total loss as the real party in interest, under Civil Code, § 25 
(Gen. St. 1915, § 6915), or in a representative capacity, under section 
27, but could recover merely the amount of his interest therein. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Appeal from District Court, Cherokee County. 

Action by S. G. Burrows against the Farmers’ Alliance Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
rendered for plaintiff. 


Allen, Allen & Allen, of Topeka, for appellant. 
C. A. McNeill and Leo Armstrong, both of Columbus, and C. V. 


McNeill, of Baxter, for appellee. 


Dawson, J. The plaintiff recovered judgment against the defendant 
on an insurance policy covering four stacks of wheat. 

The wheat had been grown on land belonging to W. H. Smith and 
wife. These persons, desiring to go to California, made a contract with 
plaintiff that he should harvest, stack, thresh, and sell two-thirds of the 
crop for their benefit, and that he should have one-third of the crop for 
these services. After harvest plaintiff obtained from defendant a_ policy 
of fire insurance covering the stacked grain. No mention of the two- 
thirds interest of the Smiths was made in the insurance contract. It 
was shown, howevcr, by oral testimony, that plaintiff explained to the 
defendant’s local soliciting agent that he only owned one-third of the 
wheat, and that the Smiths had left it to him to decide whether their in- 
terest should be insured or not, and that the agent had told him that the 
minimum insurance charge was $3, which would be sufficient to insure 
not only the value of plaintiff's interest in the wheat, $200, but also to 
insure the interest of the Smiths, $400, so the policy was written for $600. 

When the property burned, and the defendant’s adjuster learned that 
the plaintiff's interest was only one-third, he told plaintiff that, since his 
interest in the property had not been truly and correctly stated in his 
written application for insurance, he was not entitled to anything, and 
that he laid himself liable to criminal prosecution if he attempted to col- 
lect on the policy. However, the adjuster offered to settle in full for 
plaintiff's share of the loss, $200, and plaintiff agreed to accept this sum, 
but, when the defendant’s check for the agreed amount was mailed to 
him, he returned it, and brought suit for the entire sum named in the 
policy. $600. 


Judgment was entered in plaintiff's favor, and defendant appeals. 
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The first error assigned is based on the proposition that defendant 
did not deny its liability to plaintiff for his own loss, but that he has no 
right to recover anything for the loss of Smiths’ property. Defendant 
relies upon section 25 of the Civil Code (Gen. St. 1915, § 6915), which 
provides that every action must be prosecuted in the name of the real 
party in interest. 

[1] A majority of this court disapprove this contention, and hold 
that, since the defendant’s agent was apprised of all the facts, and in- 
duced the plaintiff to enter into the contract of insurance for the benefit 
of all concerned, he can maintain the action for the benefit of the Smiths 
as well as himself. Civ. Code, § 27 (section 6917); Shellberg v. Mc- 
Mahon, 98 Kan. 46, syl. 2, 157 Pac. 268. 

[2] It is next urged that the settlement was binding, and that no 
fraud was established which vitiated that settlement. The jury made 
specific findings of fraud, which consisted of the statements of the ad- 
juster narrated above, but these findings need not be considered since 
there was no consideration for the settlement. Defendant had agreed to 
pay $600 if the wheat stacks were burned. When this happened there 
was a liability of $600, and there was no consideration for its diminu- 
tion nor for the agreement to accept $200 in satisfaction thereof. There- 
fore the settlement was not binding. 

The third error assigned relates to the admission of evidence touch- 
ing plaintiff’s conversations with defendant’s agent who solicited the 
insurance contract, but, as the particular testimony objected to is not 
indicated in the brief of counsel, it cannot be considered. 

[3, 4] More serious than any of the foregoing, however, are the 
defendant’s objections to the instructions given to the jury. One of 
these reads: 

“(11) You are instructed that if, at the time of the making of the 
insurance policy herein sued upon, the defendant was informed and 
knew that the plaintiff was the owner of only one-third interest in the 
property covered by the insurance, and with that knowledge issued to him 
said policy, covering the whole of said property, and accepted the pre- 
mium for the issuance of said policy, then, in that event, in case of a loss 
by fire, the plaintiff would be entitled to recover the whole of the insur- 
ance up to the full value of the property insured.” 


This instruction is incorrect. No matter what plaintiff told the in- 
surance solicitor touching the extent of his interest, or touching the 
extent of the Smiths’ interest, public policy would not allow the plaintiff 
to recover for himself a greater sum than the value of his own interest. 
One difficulty with this entire case was the extent to which the issues 
were permitted to be enlarged beyond the scope of the pleadings. For in- 
stance, there was no allegation that the action was brought for the benefit 
of the Smiths as well as the plaintiff, no allegation that the policy as 
written was a mistake, and that the interest of the Smiths was to have 
been insured as well as that of the plaintiff, no allegation of any contrac- 
tual obligation between plaintiff and the Smiths touching insurance or in- 
surance proceeds, no allegation touching the Smiths’ proof of loss or of 
waiver of that proof, and no allegation of plaintiff’s agency for the 
Smiths, and yet evidence and circumstances from which most of these 
matters might be inferred were introduced; but, even so, and assuming 
that it was the trial court’s intention to permit the issues to be thus en- 
larged, yet there was and is about this case so much silence about im- 
portant matters that should have been formally pleaded and proved, but 
which were not pleaded, and not proved with much precision, that it 
should have been made clear to the jury that plaintiff could not, in any 
event, recover for himself more than the amount of his own loss, and 
that, if the policy was mutually designed between the parties that its 
terms should cover also the loss of the Smiths, a separate verdict for 
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their loss should be returned. There must be a new trial, and it should 
proceed on the theory that plaintiff’s action is for his own loss, and for 
the loss of the Smiths, and, if the facts warrant a recovery for both 
plaintiff and the Smiths, the respective sums to be recovered by plain- 
tiff personally and for the Smiths should be found and adjudged sepa- 
rately, 

Reversed, and remanded for a new trial. 

Mason, Porter, West, and Marshall, JJ., concurring. 


Johnston, C. J., and Burch and Dawson, JJ., dissent, holding, that 
plaintiff could not maintain the action as the real party in interest under 
section 25 of the Civil Code, nor in a representative capacity under sec- 
tion 27; that plaintiff’s only proper recovery was for the amount of his 
own loss, and, as this had been tendered in full without litigation, the 
plaintiff should be charged with the costs of the action; and that, since 
there was no allegation, and no satisfactory proof that the action was 
maintained for the benefit of the Smiths, that phase of the action should 
have been dismissed. 


On Rehearing. 

Dawson, J. This is a rehearing. The facts and questions of law 
are fully stated in the original opinion. 110 Kan. 458, 207 Pac. —. After 
reargument and reconsideration, the dissenting opinion is now adopted 
as the opinion of the court; but our former order, reversing the judg- 
ment of the district court, will stand, with this modification: That our 
order for a new trial be withdrawn, and that judgment be entered for 
plaintiff for $200, and that the costs be taxed against him. 

It is so ordered. 

All the Justices concurring. 


EAGLE, STAR & BRITISH DOMINIONS INS. CO., Lrmrtep, v. 
MAIN. (No. 92.) 


(Court of Appeals of Maryland. Jan. 13, 1922.) 
117 Atlantic Reporter, 571. 


INSURANCE—INSURER NOT ESTOPPED TO RELY ON FALSE 
STATEMENT IN APPLICATION, THOUGH WRITTEN IN 
BY AGENT. 

An insurer of an automobile is not estopped to interpose as a defense 
to an action on the policy a false statement that the automobile was not 
mortgaged, which statement was made out by an agent, where assured 
— of the false statement, or could have known of it by reading the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


Appeal from Circuit Court, Washington County; Frank G. Waga- 
man, Judge. 

“To be officially reported.” 
; Action by George F. Main against the Eagle, Star & British Domin- 
ions Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed, without a new trial. 
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Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 


Robert H. McCauley, of Hagerstown, for appellant. 
Augustine S. Mason and E. R. Roulette, both of Hagerstown, for 
appellee. 


Apxkins, J. This suit is an attachment on a judgment held by appel- 
lee, George F. Main, against Charles E. Wilson, in which appellant, the 
Eagle, Star & British Dominions Insurance Company, Limited, was re- 
turned as garnishee, Wilson is the beneficiary named in an insurance 
policy, issued by appellant, insuring his automobile against fire and cer- 
tain other injuries, and the alleged indebtedness of appellant to Wilson 
grew out of the loss of said automobile by fire. 

The plea filed by the garnishee in its own behalf was: 


“That at the time of laying the said attachment in its hands, it had 
not, nor at any time since has it had, nor has it now, any of the property, 
goods, chattels or credits of the said defendant in its hands, except the 
sum of $7.65 which is fully paid into court.” 


The indebtedness admitted is for a premium paid by Wilson. This 
appeal is from a judgment in favor of the plaintiff against the garnishee. 

In the policy under the head of “Warranties” is this clause: 

“The following are statements of facts known to and warranted by 
the assured to be true, and the policy is issued by the company relying 
upon the truth thereof.” 


Then follow five groups of facts, the third of which is as follows: 

“3. The facts with respect to the purchase of the automobile de- 
scribed are as follows: Purchased by the assured, No. 10; year, 1919; 
new or secondhand, Secondhand; actual cost to assured, including equip- 
ment, $1,000.00. The automobile described is fully paid for by the as- 
sured and is not mortgaged or otherwise incumbered, except as follows: 
Yes.” 

Among the conditions are the following: 


; a % It is a condition of this policy that it shall be null and void: 
“c. If the interest of the assured in the property be other than un- 
conditional and sole ownership, or if the subject of this insurance be or 
become incumbered by any lien or mortgage except as stated in warranty 
No. 3 or otherwise indorsed thereon.” 

“Misrepresentation and Fraud—This entire policy shall be void if 
the assured or his agent has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof, or if the assured or his agent shall make any at- 
tempt to defraud this company either before or after the loss.” 


The amount of the policy is $900. 

There is no controversy about the fact that at the time the policy 
was applied for and issued there was a chattel mortgage on the automo- 
bile for $600, being for the balance of purchase money, of the existence 
of which the assured was aware. Nor is it contended that the company 
or its agent, Mr. Lefevre, knew of this mortgage. 

It appears from the undisputed evidence that the agent wrote the 
word “Yes” in warranty No. 3. There is a conflict of testimony as to 
whether this was done on information received from the assured, the 
agent testifying that Wilson never disclosed to him the fact that there 
was a mortgage on the automobile, but told him it was fully paid for; 
and Wilson testifying that he made no such statement, and that he did 
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not disclose the fact of the incumbrance because the agent did not ask 
him about it. 

The policy was delivered to the assured a day or two after its date, 
— 2, 1920, and the automobile was destroyed by fire on January 
17, 1921. 

There are five bills of exceptions, of which four are to rulings of 
the trial court on the evidence and one to the rulings on the prayers. It 
will be necessary to consider only the last. 

The sole question to be determined is, Did the company waive the 
warranty and condition within the policy that the property insured was 
unincumbered, assuming the truth of the testimony offered by appellee 
that the agent of appellant failed to inquire about the condition of the 
automobile in reference to incumbrances, but conceding that neither ap- 
pellant nor its agent had any knowledge of the mortgage, and is it estop- 
ped to rely on the undisclosed mortgage as a defense to the action? We 
think this question is answered in the negative by the case of Globe Ins. 
Co. v. Duffy, 76 Md. 293, 25 Atl. 227, citing with approval New York 
Life Ins, Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, 
and followed by Forwood v. Prudential Insurance Co., 117 Md. 254, 83 
Atl. 169. In the Duffy Case, supra, it was contended by the plaintiff 
that true answers were given by the assured to the questions in the appli- 
cation, but that the medical examiner, the agent of the company, had 
written the answers, not as given by the assured, but falsely. Judge 
McSherry, who wrote the opinion, said: 

“Tf the medical examiner was the agent of the company, it surely 
requires no argument to show that it was not within the scope of his 
authority to mislead and deliberately impose upon his principal. His 
agency, from the very nature of the case, was confined to eliciting the 
truth, and did not extend to substituting falsehood therefor. He was not 
an agent to procure false answers, but true ones. It cannot be supposed 
that the company clothed him with authority to perpetrate a fraud upon 
itself. Notwithstanding this is so, there are many cases in which, to 
prevent fraud and gross injustice, an insurance company is estopped, on 
grounds of the highest public policy, to object that the statements made 
by its agents beyond the scope of their authority are false. But there 
must be no complicity on the part of the assured; because, if false an- 
swers be written in the application by the agent with the knowledge of 
the assured, the latter becomes an accomplice, and both perpetrate a 
fraud upon the company. In such a case it is obvious that a recovery 
could not be permitted upon a policy thus procured. And so, where false 
answers have been written by the agent without the knowledge of the 
assured, but the latter has the means at hand to discover the falsehood 
and negligently omits to use them, he will be regarded as an instrument 
in the perpetration of the fraud, and no recovery could be had upon the 
policy.” 

And in the Fletcher Case, supra, Mr. Justice Field, speaking for the 
Supreme Court, said: 

“Assuming that the answers of the assured were falsified, as alleged, 
the fact would be at once disclosed by the copy of the application, an- 
nexed to the policy, to which his attention was called. He would have 
discovered by inspection that a fraud had been perpetrated, not only upon 
himself but upon the company, and it would have been his duty to make 
the fact known to the company. He could not hold the policy without 
approving the actions of the agents and thus becoming a participant in 
the fraud committed. The retention of the policy was an approval of 
the application and of its statements. The consequences of that approval 
cannot after his death be avoided.” 


See, also, Beck v. Hibernia Ins. Co., 44 Md. at page 106; Baltimore 
Fire Ins. Co. v. Loney, 20 Md. 20; Miller v, Home Ins, Co., 127 Md. at 
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page 147, 96 Atl. 267, Ann. Cas. 1918E, 384; Loving v. Mutual Life Ins. 
Co., 117 Atl. 323, No. 85, present term Court of Appeals of Maryland. 

If it be objected that there is no contention in the case at bar that 
the erroneous answer in warranty No. 3 was fraudulently written by the 
agent of the company, but that only negligence is charged, it is sufficient 
to call attention to the fact that it nowhere appears in the record that the 
assured was ignorant of the answer written by the agent, and the pre- 
sumption is that, even if he did not know it at the time it was written, 
he knew it after he accepted the policy. He does not even claim that 
he did not know of the erroneous answer. If he knew it then, it was a 
fraud upon his part not to disclose the error to the agent or to the com- 
pany, and the cases cited are therefore applicable. 

None of the Maryland cases relied on by appellee and cited by the 
learned trial judge in his very able opinion are in conflict with the Duffy 
Case, supra. 

In those cases the alleged representations by agents were not as to 
the existence of facts, but as to their materiality, of which the agent 
could properly be presumed to’ be better advised than the insured, or 
else the fact relied on to vitiate the policy was peculiarly within the 
knowledge of or accessible to the company or its agent, and not known 
by the insured. 

In the Goebel Case, 127 Md. 419, 96 Atl. 627, the assured was told by 
the agent of the company after consultation with the president that the 
vacancy of a house under the circumstances that existed in that case 
would not invalidate the policy. 

In the Monahan Case, 103 Md. 145, 63 Atl. 211, 5 L. R. A. (N. S.) 
759, this court was dealing with a representation by the assured and not 
a warranty. Besides the existence of the fact which defendant claimed 
vitiated the policy was known, or ought to have been known, by the com- 
pany, and was not known to the beneficiary. The same is true of the case 
of the British, etc., Ins. Co. v. Cummings, 113 Md. 350, 76 Atl. 571. See, 
also, Dulany v. Fidelity & Casualty Co., 106 Md. 34, 66 Atl. 614. 

As we hold that under the circumstances of this case the company 
was not estopped to rely upon the condition in the policy which made it 
null and void if the subject of the insurance be incumbered by an un- 
disclosed mortgage, it follows the sixth prayer of the defendant, which 
asked for an instruction that there was no evidence legally sufficient to 
entitle the plaintiff to recover anything more than the sum of $7.65 ad- 
mitted by the defendant to be due and paid into court, should have been 
granted, and, as that prayer was ‘efused, the judgment must be re- 
versed without a new trial. In this view of the case it is unnecessary 
to discuss the other prayers. 

Judgment reversed without a new trial, with costs to appellant. 


MILLER v. CONTINENTAL INS. CO. OF NEW YORK. (No. 22901.) 
(Supreme Court of Minnesota. June 23, 1922.) 
188 Northwestern Reporter 1000. 


Syllabus by the Court. 


INSURANCE—EVIDENCE HELD NOT TO SUSTAIN VERDICT 
THAT POLICY WAS CANCELED BY MUTUAL CONSENT. 


The evidence does not sustain a verdict finding that a policy of insur- 
ance was canceled by mutual consent. 


(For other cases, see Insurance, Dec. Dig. § 235.) 
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Appeal from District Court, Ramsey County; Jas. C. Michael, Judge. 


Action by Jacob A. Miller against the Continental Insurance Com- 
pany of New York. Verdict for the defendant, and from an order deny- 
ing his alternative motion for judgment or new trial, the plaintiff appeals 
Order reversed for new trial. 


Jesse E. Greenman, of St. Paul, for appellant. 
O’Brien, Stone, Horn & Stringer, of St. Paul, for respondent. 


Diset_, J. Action to recover upon a policy of fire insurance It is 
conceded that the defendant is liable in the sum of $1,000 unless the pol- 
icy was canceled by mutual consent. There was a verdict for the de- 
fendant which necessarily includes a finding of cancellation. The plain- 
tiff appeals from the order denying his alternative motion for judgment 
or a new trial. 

The policy was issued on October 27, 1920. One Fineberg was the 
broker. The agents representing the insurance company wrote Fineberg 
about November 27 stating that a cancellation was desired. Fineberg 
then went to Miller’s place of business. Miller was out of the city but 
his son Julius was at his establishment. What he said to Julius is stated 
in varying phraseology at different times but in substance it is always the 
same. Fineberg stated that he told Julius “that I was requested to take 
up the policy,” told him “that the company wants to have the policy,” 
that “I was required to take up the policy,” that “the company ordered 
the policy to be canceled” that “the policy would have to be taken up,” 
or that “I have told him about it that the company ordered the cancella- 
tion of the policy.” Julius told him that his father was out of the city 
and that he could not get into the safe. On December 17 Fineberg re- 
turned. Miller was not in. Julius says, “We surrendered the policy in 
the morning, and the fire occurred that night,” and he says by “surren- 
dered” he meant handed it over to Mr. Fineberg. There was no talk 
about a cancellation at this time. All the negotiations for the insurance 
were with the father. He knew nothing, so far as the record shows, of 
the return of the policy. The fire was on the night of the 17th. The 
policy was delivered to the agents of the insurer the next day. 


We think the evidence insufficient to sustain a finding of present 
cancellation by mutual consent. There was not a cancellation in accord- 
ance with the statute (G. S. 1913, § 3318), which requires ten days’ writ- 
ten notice to the insured. It was by mutual consent if at all. If the 
plaintiff chose to waive the notice to which he was entitled by the 
statute as a condition of cancellation, he might do so, and so assent to a 
present cancellation. The talk about a cancellation is indefinite. Fine- 
berg says he was to get other insurance in place of the policy, or try to 
get it, and so kept the unearned premiums, and that Julius said this was 
satisfactory. Fineberg’s testimony is uncertain. That of Julius is vague. 
If he had a real understanding that there was a present cancellation he 
does not express it, nor does Fineberg. It is so much the practice among 
insurance companies and agents and brokers, and particularly among 
brokers, to change policies and shift them from one company to another 
for one reason or another, the insured being protected on the old until 
the issuance of the new, that it should not be held upon the evidence 
before us that there was a present cancellation by mutual consent. The 
burden of proving such cancellation was upon the defendant. We do not 
think it bore it. No case directly in point is cited. In Bradshaw v. In- 
surance Co., 89 Minn. 334, 94 N. W. 866, cited by the plaintiff, a definite 
finding settled the controversy. The following cases, though differing in 
their facts and in results reached, are helpful in their discussion of the 
principle involved. Wicks Bros. v. Scottish Union, 107 Wis. 606, 83 N. 
W. 781; Northern Pine, etc., Co. v. Liverpool & London, etc., Co., 143 
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Wis, 433, 128 N. W. 70; Rosen v. German Alliance, etc., 106 Me. 299, 
76 Atl. 688; Artificial Ice Co. v. Reciprocal Exchange (Iowa) 184 N. 
W. 757; Bemidji Iron Works Co. v. Agricultural Ins. Co., 148 Minn. 
193, 181 N. W. 340. The evidence is quite as consistent with an under- 
standing that there was still to be notice, or that the insurance was to 
continue until new insurance was written, as with an understanding of 
present cancellation. 

In reaching this conclusion we assume that the position of Julius 
was such that the jury might find that his consent to a cancellation was 
effective. 

The case is not one for judgment notwithstanding but for a new 
trial, 

Order reversed. 


Hott, J. (dissenting). In my judgment the evidence made it a 
question for the jury whether or not the policy was canceled by mutual 
consent. That the son Julius had authority to act in the premises could 
well be found from the testimony of plaintiff. 


EAKEN v. LIVERPOOL & LONDON & GLOBE INS. CO. OF NEW 
YORK. (No. 16838.) 


(St. Louis Court of Appeals. Missouri. June 6, 1922.) 
242 Southwestern Reporter, 426. 


INSURANCE — WHERE POLICY PROVIDED COMPANY NOT 
LIABLE FOR EXPLOSIONS UNLESS FIRE ENSUED, NO 
RECOVERY FOR INJURY TO BUILDING BY CONCUSSION 
FROM EXPLOSION ON ADJACENT LOT. 

Plaintiff’s fire insurance policy provided that the company should not 

be liable “for loss caused directly or indirectly by invasion * * 

(unless fire ensues, and, in that event, for the damages by fire .only), 4 

explosion of any kind, or lightning.” Held that, where an explosion 

took place in a shed 160 feet from plaintiff’s building covered by the 
policy, the concussion damaging the building but causing no fire on plain- 
tiff's premises, there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from St. Louis Circuit Court; John W. McElhinney, Judge. 
“Not to be officially published.” 


Action by S. E. Eaken against the Liverpool & London & Globe In- 
surance Company of New York. From judgment for defendant, plain- 
tiff appeals. Affirmed. 


S. E. Eaken, of St, Louis, pro se. 
Greensfelder & Levi and Albert L. Schmidt, all of St. Louis, for 
respondent. 


3RUERE, C. The plaintiff, appellant here, brought suit against the 
aoe on a policy of insurance against fire, which covered plaintiff's 
uilding 

The policy contains the following exemptions: 


“This company shall not be liable for loss caused directly or in- 
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directly by invasion * * * (unless fire ensues, and, in that event, for 
the damage by fire only), by explosion of any kind, or lightning.” 

At the trial the plaintiff introduced the policy in question, and his 
evidence disclosed that during the life of the policy an explosion took 
place in a shed situated on a neighbor’s property, approximately 160 feet 
from the building covered by the policy; that the concussion from the 
explosion damaged said building; and that there was no fire on plain- 
tiff’s premises. 

Upon this state of facts and at the close of plaintiff's evidence, the 
court below, at the request of the defendant, declared that under the 
law and the evidence the plaintiff was not entitled to recover and ren- 
dered judgment for the defendant accordingly. From said judgment the 
plaintiff duly appealed to this court. 

The sole question presented by this appeal is whether the defendant, 
under the facts in the case, is liable under its said policy. 

Inasmuch as the contract of insurance provides that the defendant 
shall not be liable for loss caused directly or indirectly (unless fire en- 
sues) by explosion of any kind, and since it is conceded that the damages 
claimed were caused by the concussion from an explosion, and that no 
fire ensued therefrom, there can be no recovery in this case. 

This view was expressed by this court in the case of Hallander v. 
Jefferson Mutual Fire Insurance Co., 218 S. W. 418, where the identical 
clause now before us was construed. See, also, Cohn & Greenman v. 
National Ins. Co., 96 Mo. App. 315, 70 S. W. 259; Heuer v. Northwestern 
Nat. Ins. Co., 144 Ill. 393, 33 N. E. 411, 19 L. R. A. 594; Liverpool & 
London & Globe Ins. Co., Limited, v. Currie (Tex. Civ. App.) 234 S. 
W .232; Louisiana Mutual Ins. Co. v. Tweed, 74 U. S. (7 Wall.) 44, 
19 L. Ed. 65. 

Without commenting further, we are clearly of the opinion that un- 
der the facts in this case the plaintiff cannot recover. The Commissioner 
recommends that the judgment of the lower court be affirmed. 


Per CurtaM. The opinion of Bruere, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court of the county of St. Louis is, ac- 
cordingly, affirmed. 

Allen, P, J., and Becker and Daues, JJ., concur. 


NORTH BRITISH & MERCANTILE INS. CO. v. LUCKY STRIKE 
OIL & GAS CO. (No. 10734.) 


(Supreme Court of Oklahoma. May 30, 1922.) 
207 Pacific Reporter, 446. 


(Syllabus by the Court.) 

1. INSURANCE—WHERE INSURED’S AGENT REQUESTED IN- 
SURER’S AGENT TO INDORSE ON POLICY THE MAKING 
OF CONTRACT OF SALE AND INSURER’S. AGENT STATED 
IT WOULD NOT BE NECESSARY, INSURER WAIVED FOR- 
FEITURE. 

Suit was brought on an insurance policy, which provided: “This en- 
tire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if any change * * * take place 
in the interest, title or possession of the subject of insurance. * * *” 
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The insured had, prior to the loss, entered into an executory contract of 
sale of the property insured but retained possession thereof, prior to the 
loss the agent of the insured submitted said contract of sale to the issu- 
ing agent of the insurance company and requested him to make such in- 
dorsement on the policy as he saw fit. The agent of the insurance com- 
pany stated that it was unnecessary to make such indorsement, that the 
policy was all right. Held that the insurance company waived the for- 
feiture incurred by the execution of the contract of sale of the subject 
of insurance, and was estopped to plead such forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 


2. INSURANCE—INSURER, RECOGNIZING CONTRACT AFTER 

CAUSE OF FORFEITURE, WAIVES SUCH CAUSE. 

Any act of an insurance company, recognizing as an existing con- 
tract with it the policy of insurance sued upon, after knowledge that the 
cause of forfeiture has occurred, is a “waiver” of such cause of forfei- 
ture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


Error from District Court, Garvin County; F. B. Swank, Judge. 

Action by Lucky Strike Oil & Gas Company against North British 
& Mercantile Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. Modified and affirmed. 


Albert L. McRill, of Oklahoma City, for plaintiff in error. 
J. T. Blanton, of Pauls Valley, for defendant in error. 
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ACCIDENT AND HEALTH. 


ZETNA LIFE INSURANCE CO. v. McCULLAGH. 
(Court of Appeals of Kentucky. June 6, 1922.) 
241 Southwestern Reporter, 836. 


2. INSURANCE — EVIDENCE HELD TO TAKE TO THE JURY 
WHETHER ACCIDENT TOTALLY DISABLED INSURED 
FOR PERIOD IN SUIT. 

In an action on an accident insurance policy, evidence introduced at 
the second trial, in addition to that which had been introduced at the 
first trial, and which had been held insufficient to show total disability, 
held sufficient to justify the trial court at the second trial in submitting 
to the jury the issue of total disability resulting from the accident during 
the period covered by the action. ; 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE—INABILITY TO PERFORM DUTIES OF POSI- 

TION FOR MORE THAN FIFTEEN MINUTES AT A TIME 

IS “TOTAL DISABILITY” WITHIN POLICY. 

Where the accident rendered the insured physically unable to per- 
form the duties of his position as secretary for more than 15 minutes at 
a time before the pain and nervousness would render him incapable to 
continue, he was totally disabled within the meaning of an accident in- 
surance policy providing indemnity for total disability if insured was 
continuously and wholly prevented from prosecuting any and every kind 
of business pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 


4. INSURANCE—DEFENSE DISABILITY RESULTED FROM EX- 

CESSIVE USE OF INTOXICANTS MUST BE PLEADED. 

In an action on an accident insurance policy to recover total dis- 
ability, the defense that the disability resulted from the excessive use of 
intoxicants, and not from the injury, is not available to insurer unless 
pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Henderson County. 
Action by James H. McCullagh against AXtna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Yeaman & Yeaman, of Henderson, for appellant. 
John L. Dorsey and John C. Worsham, both of Henderson, for ap- 
pellee. 
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DUNWOODY v. ROYAL INDEMNITY CO. (No. 56, JAN. TERM, 
1922.) 
(Supreme Court of Michigan. June 5, 1922.) 


188 Northwestern Reporter, 498. 


3. INSURANCE—EVIDENCE OF DEATH BY SEPTIC POISON- 
ING HELD SUFFICIENT TO GO TO THE JURY. 


In an action by a beneficiary of an insurance policy against an in- 
surer on a rider attached to the policy, making it insure against death 
by septic poisoning, evidence that deceased, a physician, had died from 
septic poisoning contracted from having a patient suffering from influenza 
cough in his face held sufficient to go to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error to Circuit Court, Wayne County; John H. Goff, Judge. 
Action by Sarah Dunwoody agaainst the Royal Indemnity Company 
From judgment for plaintiff, defendant brings error. Affirmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird 
Sharpe, Moore, and Steere, JJ. 


Frederick J. Ward, of Detroit, for appellant. 
Howard H, Campbell and Hollis Harshman, both of Detroit, for ap- 
pellee. 


FEeLtows, C. J. [1] On January 24, 1916, defendant issued a policy 
of accident insurance to Dr. John F. Dunwoody of Detroit. Plaintiff 
was named as beneficiary. Attached to and made a part of the policy 
was the following rider: 


“Septic Poisoning Rider (a) No. 235. 
“Royal Indemnity Company. 


“In consideration of an additional premium of $1.25 it is hereby un- 
derstood and agreed that septic infection resulting from external inocula- 
tion through accidental contact with septic matter shall be regarded as 
an accidental bodily injury within the terms of the policy named below. 

“This rider is valid only when attached to a policy issued to a phy- 
sician, surgeon, dentist, undertaker or embalmer. 

“Nothing herein contained shall be held to waive, alter, vary or 
extend any of the conditions, agreements or limitations of this policy, 
other than as above stated. 

“This rider, issued by the Royal Indemnity Company, when counter- 
signed by the company’s duly authorized official or agent and attached 
to policy No. AR-1799 issued to John F. Dunwoody, M. D., of Detroit, 
Michigan, shall be valid and shall form part of the policy. 

“Countersigned at Detroit, Michigan, this 24th day of January, 1916. 
Chas. H. Holland, Vice President and General Manager. Detroit Insur- 


ance Agency, Authorized Agent. By [Signed] L. J. Lepper, Secretary- 
Treasurer,” 


This policy, including the rider, was in force at the time of the 
events here related. In October, 1918, influenza was quite prevalent in 
Detroit. On October 9, Dr. Dunwoody was examining a patient in his 
office using a stethoscope. The patient was standing, the doctor sitting 
in front of him. He directed the patient to take a deep breath. In so 
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doing the patient involuntarily coughed violently, the sputum flying into 
the doctor’s mouth, upon his lips and in his face. Dr. Dunwoody was 
then in robust health and active in his profession. Two days later he 
a feverish, and the third day he took to his bed, and died October, 
Oth. 

The defendant having denied its liability, this action was brought. 
It is the theory and claim of the plaintiff that the death of Dr. Dun- 
woody was due to the fact that the septic matter which the patient by 
accidentally coughing threw into his mouth and upon his lips inoculated 
deceased’s system with virulent influenza germs, septic matter, and that 
this brings the case within the provisions of the rider. This theory was 
submitted to the jury. To establish her case plaintiff called the patient 
who coughed in the doctor’s face, and over defendant’s objections he 
was permitted to testify to his physical condition on the day of the in- 
cident. We do not discover any valid objection to this evidence. We 
think it was competent to establish (1) by the patient himself what his 
symptoms were, and (2) by medical evidence what disease such symp- 
toms indicated. 

[2] One of the defendant's officers was called as a witness by de- 
fendant, and it was sought to prove by him the meaning of certain words 
in the rider as understood by the “class of people it was intended to 
cover.” An objection to his testimony was sustained, and properly so. 
He had not qualified himself to testify on this subject. Defendant's 
medical witnesses were permitted to fully testify as to the meaning given 
these words and how they were understood by the profession. 

[3] We find no difficulty in following the contention of defendant's 
counsel that verdicts may not rest on conjecture, guesses, or speculation. 
We do not follow him in his contention that the verdict in this case so 
rests. Plaintiff's medical testimony if believed makes as certain as 
medical testimony can make certain that deceased had influenza fol- 
lowed by pneumonia, that it was septic in its nature, of a most virulent 
type, and that it was contracted from the sputum, septic matter, which 
the patient accidentally threw into his mouth. One of the physicians who 
attended Dr. Dunwoody testified: 

“This was not an ordinary case of influenza. The peculiar part about 
it was the septic nature of it, the virulence of it.” 


Another physician, who saw him several times during his fatal ill- 
ness, in answer to a hypothetical question said: 


“My opinion is that the physician in question contracted influenza 
from his patient that he treated a few days previous, from direct contact 
of an infected material from the coughing into his face and mouth. The 
sputum from the patient with influenza would be septic matter.” 


[4] Defendant’s medical testimony was in conflict with that produced 
by the plaintiff. The credit to be given the medical testimony as well as 
the other testimony was for the jury. By the plaintiff's medical testi- 
mony the cause of Dr. Dunwoody’s death was not left to conjecture or 
speculation, unless we are prepared to hold that the opinions of men 
learned in the medical profession are conjecture and speculation, a doc- 
trine to which we cannot subscribe. 

In the case of Sullivan v. Modern Brotherhood of America, 167 
Mich. 524, 133 N. W. 486, 42 L. R. A. (N. S.) 140, Ann. Cas. 1913A, 
1116, plaintiff splashed water in her eye. while washing clothes. A 
gonorrheal infection developed in the eye, resulting in its loss. It was 
held that the cause of the loss of the eye was not so conjectural as to 
require a directed verdict for the defendant, and that the plaintiff had 
made a case for the jury of an accidental loss of the eye. A large num- 
ber of authorities were there considered. In Dove v. Alpena Hide & 
Leather Co., 198 Mich. 132, 164 N. W. 253, deceased while handling hides 
inhaled septic germs which infected his throat, causing death. It was 
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held that his death resulted from an accident within the meaning of the 
Workmen’s Compensation Act. Mr. Justice Bird, speaking for a major- 
ity of the court, there said: 

“Counsel inquire where the accident is which led to his death. The 
accidental feature of the case is that by chance the septic germ or germs 
were taken up by his respiratory organs and carried into his system, an 
occurrence which the testimony shows probably did happen, but which 
was unusual in the work at which he was engaged.” 


The following cases tend to support plaintiff’s contention: Blaess v. 
Dolph, 195 Mich. 137, 161 N. W. 885; Cary v. Preferred Accident Insur- 
ance Co., 127 Wis. 67, 106 N W. 1055, 5 L. R. A. (N. S.) 926, 115 Am 
St, Rep. 997, 7 Ann. Cas. 484; Martin v. Equitable Accident Association, 
61 Hun, 467, 16 N. Y. Supp. 279; Martin v. Manufacturers’ Accident 
Indemnity Co., 151 N. Y. 94, 45 N. E. 377; Freeman v. Mercantile Mu- 
tual Accident Association, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A, 
753; Omberg v. United States Mutual Accident Association, 101 Ky. 
303, 40 S. W. 909, 72 Am. St. Rep. 413; Delaney v. Modern Accident 
Club, 121 Iowa, 528, 97 N. W. 91, 63 L. R. A. 603; Nax v. Travelers’ 
Ins. Co. (C. C.) 130 Fed. 985; Mutual Accident Association v. Barry, 
131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; Western Commercial Trav- 
elers’ Association v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 
653; Engels Copper Mining Co. v. Industrial Accident Commission, 183 
Cal. 714, 192 Pac. 845, 11 A. L. R. 785; City, ete., of San Francisco v. 
Industrial Accident Commission, 183 Cal. 273, 191 Pac. 26. Other cases 
might be added to this list. Nor is defendant’s contention without sup- 
port. An exceptional parallel case in its support is Fidelity & Casu- 
alty Co. v. Thompson, 154 Fed. 484, 83 C. C. A. 324, 11 L. R. A. (N. S.) 
1069, 12 Ann. Cas. 181, in which case the opinion was written by Justice 
Van Devanter when he was circuit judge. In that case the court reached 
a different result, possibly due to the language of the policy, than this 
court reached in Sullivan v. Modern Brotherhood of America, supra. 

An examination of the authorities is convincing that the plaintiff 
made a case for the jury. 

The judgment will be affirmed. 


———__ ~~ no 


SEFTON v. LONDON GUARANTEE & ACCIDENT CO., Limi7ep. 
(Supreme Court of Pennsylvania. April 10, 1922.) 
117 Atlantic Reporter, 406. 


1. INSURANCE—WHERE MANUAL OF PREMIUMS AND RISKS 
WAS NOT FILED, COMPANY HELD NOT ENTITLED TO 
BENEFITS OF ITS PROVISIONS. 

Where the manual of premiums and risks was not filed with the in- 
surance commissioner as required by Act July 7, 1913 (P. L. 698, § 1; 
Pa. St. 1920, § 12305), the insurance company could not claim the benefit 
of the provisions of the manual, in view of section 9 (section 12313), 
Providing that a policy issued in violation of this act would be deemed 
to contain the standard provisions. 


(For other cases, see Insurance, Dec. Dig. § 152[14].) 
2. INSURANCE — OLD MANUAL HELD NOT AVAILABLE TO 
SUPPLY PLACE OF CURRENT MANUAL NOT FILED. 


Where the current manual covering an accident policy was not filed 
with the insurance commissioner as required by Act July 7, 1913 (P. L. 
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698, § 1; Pa. St. 1920, § 12305), a manual on file for a previous year 
could not be resorted to by the insurance company under a clause in the 
policy providing that “the premium rates and classification of risks 
mentioned in this policy shall mean only such as have been last filed,” 
where such former manual did not contain a classification of risk and 
premium rate covering the policy issued to plaintiff's intestate in the in- 
stant case. 
(For other cases, see Insurance, Dec. Dig. § 152['%4].) 


3. INSURANCE—POLICY ISSUED HELD NOT WITHIN CLAS- 

SIFICATION ON FILE. 

An insurance policy classified as “DN Complete Indemnity Accumu- 
lative Disability Policy, Preferred, Occupation, General Manager, the 
duties of which are consultation or office work only, for $7,500,” is not 
covered by a classification of “Manager of an Electric Lighting Plant, 
Consultation and Office Work only, B-2 Preferred, limit of risk $5,000,” 
within Act July 7, 1913 (P. L. 698, § 1; Pa. St. 1920, § 12305), requiring 
the filing of classifications of risks and premium rates with the insurance 
commissioner. 

(For other cases, see Insurance, Dec. Dig. § 152[%4].) 


Appeal from Court of Common Pleas, Franklin County; W. Rush 
Gillan, Judge. 

Action by Amelia Sefton against the London Guarantee & Accident 
Company, Limited. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Walter K. Sharpe, of Chambersburg, for appellant. 
Charles Walter and Arthur W. Gillan, both of Chambersburg, for 


appellee. 


Kepuart, J. Defendant issued a policy of insurance to R. D. Sefton 
in the sum of $7,500, at the premium rate of $75, insuring him against 
bodily injuries and accidental death for a period of 12 months The 
policy was renewed April 18, 1920. The insured was employed as gen- 
eral manager of the Waynesboro Electric Light & Power Company and 
the Chambersburg, etc., Street Railway Company, and so stated in his 
written application for insurance. He was injured while temporarily 
acting as a motorman, from which injuries he died. The plaintiff, as 
beneficiary, brought this action to recover the amount named in the pol- 
icy, and got a verdict and judgment. 

The insurance issued to plaintiff's husband was under policy No. 
DN, 4351, “Complete Indemnity Accumulative Disability Policy DN, 
Preferred.” The insured was therein described as “general manager, 
the duties of which are consulting or office work only”; the rate and clas- 
sification, as well as the descriptive matter in the insurance, related to 
defendant company’s manual in force for the years 1919 and 1920. The 
affidavit of defense denied liability for the amount claimed because the 
deceased, at the time of his injury, was doing an act or engaged in an 
occupation in a classification more hazardous than that stated in the pol- 
ay Defendant, to sustain its position, relied on these paragraphs of the 
policy : 

“This policy includes * * * the entire contract * * * except 
as it may be modified by the company’s classification of risks and pre- 
mium rates in the event that the insured is injured * * * after hav- 
ing changed his occupation to one classified by the company as more 
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hazardous than that stated in the policy, or while he is doing any act 
or thing pertaining to any occupation so classified. * * * If the law 
of the state in which the insured resides * * * requires * * * 
a statement of the premium rates and classification of risks, pertaining 
to it, shall be filed with the state official, * * * then the premium 
rates and classification of risks mentioned in this policy shall mean only 
such as have been last filed by the company in accordanace with the law.” 


The above provisions follow the law. The act of July 7, 1913 (P. 
L. 698, § 1; Pa. St. 1920, § 12305) provides that no policy of insurance 
against bodily injury or death shall be issued or delivered to any person 
until a copy of the form thereof and the classification of risks and pre- 
mium rates pertaining thereto have been filed with the insurance com- 
missioner. Section 9 (P. L. 706; Pa. St. 1920, § 12313) provides: 


“A policy issued in violation of this act shall be held valid, but shall 
be construed as provided in this act; and, when any provision in such a 
policy is in conflict with any provision of this act, such provision shall be 
invalid, and the policy shall be deemed to contain all the standard provi- 
sions. 


Section 13 (P. L. 707; Pa. St. 1920, § 12317) makes every company, 
oficers, or agent who delivers a policy in violation thereof guilty of a 
misdemeanor, punishable by a fine or imprisonment. 

{1, 2] The manual of premiums and risks promulgated for 1919 or 
1920 was not filed with the insurance commissioner, as required by the 
act. Therefore defendant could not call to its aid any of its provisions. 
Realizing its misfortune, defendant then offered in evidence exhibit 
“A-2," a manual of premium rates and classification of risks “last filed 
with the state officials” in 1913, and from it they proposed to show that 
insured’s policy was covered by this classification of risks, and, having 
engaged in a more hazardous occupation when injured, plaintiff's widow 
could not recover the amount for which this suit was brought. The 
1913 manual was offered as a compliance with the provisions of the act. 

Apart from a consideration as to whether the deceased might have 
been classified under this manual as “manager of an electric light plant, 
consulting or office work,” and was injured while performing the duties 
of a street railway employee, class “Motorman, D-4, limit of risk $2,- 
000,” which, according to this classification, was a more hazardous em- 
ployment, it must appear from the 1913 manual the policy sued on was 
issued thereunder or could be covered thereby. When we turn to the 
premium rates and classification of risks in this manual, we do not find 
listed “Complete Indemnity Accumulative Policy DN, Insurance $7,500, 
weekly indemnity $25.” Nor is there anywhere in this manual such char- 
acter of policy with such rate and weekly indemnity. 

Before this manual could be received in evidence, it must appear the 
policy sued on was affected by it, not only that the classification mentioned 
might be assimilated to one contained in the book (which, on examina- 
tion, we find does not), but a premium rate to cover it must be on file. 
The act (section 1) reads: 


“The classification of risks and the premium rates pertaining thereto, 
have been filed with the insurance commissioner.” 


Defendant admits no premium rate applicable to the present policy 
was filed or contained in the 1913 manual, but argues it was not necessary 
to file a premium rate. This is not the law; the act commands exactly 
the contrary; and, when defendant attempted to save itself for failure 
to file the 1919-20 manual by taking advantage of the 1913 manual, the 
“premium rates and classification of risks last filed by the company ac- 
cording to law,” it must, in that manual, have complied with the law in 
all respects; but here we have a different policy, under a different clas- 
sification and rating. The book filed 1913 was not admissible as evi- 
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dence; defendant could not take the benefit of that which might apply, 
without showing a substantial compliance with all the requirements of 
the act. 

[3] Defendant insists on plaintiff's living up to the letter of the 
contract, and demands a release for a violation of its terms. Plaintiff 
replies in kind, and insists the manual, rating, or classification under 
which the release to the defendant must come shall refer to the insured, 
not presumptively, but exactly. It does not as to rates, as is admitted, 
nor does it as to classification, which will now be seen. Plaintiff’s hus- 
band was insured “DN Complete Indemnity Accumulative Disability 
Policy, Preferred, Occupation, General Manager, the duties of which are 
consulting or office work only, for $7,500.” Defendant insists insured 
is covered by this classification of the 1913 manual, “Manager of Elec- 
tric Lighting Plant, Consulting and Office Work Only, B-2 Preferred, 
limit of risk $5,000.” A mere glance at the two classifications will show 
the difference. When defendant opened its case, offering the 1913 manual 
for the court's inspection, it was found that, not only did the classifica- 
tion not apply, but a policy was issued for a rate not on file and of a 
character not therein provided for. 

Without considering the violation of the statute by defendant, and 
its abortive effort to benefit through that violation, in a matter which, 
so far as the insured’s receiving the policy was concerned, was not 
against good morals or public policy, thereby affecting him as particeps 
criminis in relation thereto—the act of assembly not declaring invalid 
the policy in the holder’s hands because the insurance company neglects to 
file its schedules—the court below was right in rejecting the evidence, 
because the 1913 rates and classification did not affect the policy sued on 
in any particular. 

Judgment affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


LION BONDING & SURETY CO. v. KARATZ. (No. 5902.) 
(United States Circuit Court of Appeals, Eighth Circuit. April 28, 1922.) 
280 Federal Reporter, 532. 


4. INSURANCE—ALLEGATIONS HELD TO JUSTIFY APPOINT- 
MENT OF RECEIVER ON EX PARTE APPLICATION. 


Allegations that defendant insurance company was insolvent and un- 
able to pay plaintiff's claim, that it was threatened with litigation on 
numerous claims by different creditors, and that its assets would be 
wasted in the course of such litigation, are sufficient to warrant appoint- 
ment of receivers for the corporation on the ex parte application of the 
creditor. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from the District Court of the United States for the District 
of Minnesota; Wilbur F. Booth, Judge. 

Suit by A. H. Karatz against the Lion Bonding & Surety Company. 
From an order denying defendant’s motion to dismiss the complaint 
and vacate the appointment of receivers, defendant appeals. Affirmed. 


Halleck, F. Rose, of Omaha, Neb. (Amos Thomas and George W. 
Pratt, both of Omaha, Neb., and Clarence A. Davis, Atty. Gen. of 
Nebraska, on the brief), for appellant. 

Bruce W. Sanborn, of St. Paul, Minn. (Sanborn, Graves & Ordway, 
of St. Paul, Minn., on the brief), for appellee. 


Before Stone, Circuit Judge, and Trieber and Munger, District 
Judges. 


HERTZ et at. v. LION BONDING & SURETY CO. er at. (No. 5950.) 
(United States Circuit Court of Appeals, Eighth Circuit. April 28, 1922.) 
280 Federal Reporter, 540. 


COURTS—RECEIVERS ENTITLED TO PROPERTY OF INSUR- 
ANCE COMPANY, AS AGAINST STATE DEPARTMENT 
HAVING TEMPORARY POSSESSION. 


The receivers appointed by the United States District Court for 
Minnesota, for an insurance company organized under the laws of 
Nebraska, have exclusive right to the possession of all the assets of the 
corporation, notwithstanding a prior order by a Nebraska court tem- 
porarily vesting possession of such assets in the state department of trade 
and commerce, to conduct the affairs of the corporation until it can show 
the court it is again proper to permit the corporation to conduct its own 
business, under the well-settled rule that the court first obtaining juris- 
diction in a proceeding to administer the property of an insolvent cor- 
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poration has priority over other courts attempting to take such posses- 
sion thereafter. 


(For other cases, see Courts, Dec. Dig. § 493[3].) 


Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Suit by A. J. Hertz and others, as receivers, against Lion Bonding 
& Surety Company and others, to compel the delivery of all assets of 
the defendant corporation to the receivers. From a decree dismissing 
the suit, complainants appeal. Reversed, with directions to reinstate the 
bill, and issue the injunction as prayed. 


Bruce Wi Sanborn, of St. Paul, Minn. (Sanborn, Graves & Ordway, 
of St. Paul, Minn., on the brief), for appellants. 

Halleck F. Rose, of Omaha, Neb. (Amos Thomas and George W. 
Pratt, both of Omaha, Neb., and Clarence A. Davis, Atty. Gen., on 
the brief), for appellees. 


Before Stone, Circuit Judge, and Trieber and Munger, District 
Judges. 


Trieser, D. J. This cause arose out of the proceedings in No. 5902, 
Lion Bonding & Surety Co. v. A. H. Karatz, 280 Fed. 532, in which the 
opinion is filed this day. After the refusal of this court to disapprove 
the appointment of the receivers, and the denial by the District Court for 
the District of Minnesota of the defendant’s motion to dismiss the com- 
plaint in that action, the appellants, hereafter referred to as the plaintiffs, 
in pursuance of the authority granted to them by the court, which ap- 
pointed them, filed this action in the court below, praying that it be ad- 
judged by the decree of the-court that, as against the defendants in this 
cause, the plaintiffs, receivers appointed by the District Court of Min- 
nesota, have priority of right and the exclusive right to the possession of 
all the assets of the defendant Lion Bonding & Surety Company, its 
books and records, and that the defendant have no right to their posses- 
sion and for an injunction in the usual form. In addition to the Bonding 
Company, the officers of the company, the Department of Trade and 
Commerce of the state of Nebraska, Amos Thomas personally and as 
the agent and representative of that Department, and W. B. Young, the 
chief of the Bureau of Insurance of the state of Nebraska are defend- 
ants. 


The.complaint, after setting out the proceedings in the District Court 
for the District of Minnesota, resulting in the appointment of the plain- 
tiffs as receivers of the property and assets of the bonding company, 
and their qualifications as such receivers, which are fully set forth in 
our opinion in No. 5902, Lion Bonding & Surety Co. v. A. H. Karatz, 
280 Fed. 532, filed this day, and to which reference is made for the 
facts leading to the appointment of the receivers, alleges that, before 
their appointment as such receivers, on April 12, 1921, the defendant the 
Department of Trade and Commerce, referred to herein as the Depart- 
ment, had filed in the district court of Douglas county, state of Ne- 
braska, its verified petition, praying for an order directing it to take pos- 
session of the records, property, etc., of the said bonding company, which 
had, in the conduct of its business, violated the laws of the state, and 
conduct its business until such time as, after a hearing, it shall appear 
to the court that the cause of the order directing the Department to take 
possession has been removed, and that the company can properly resume 
possession of the property, records, etc., and conduct its business; that 
said district court of Douglas county, upon the presentation of the peti- 
tion, made an order in conformity with the prayer of the petition, where- 
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upon said Department of Trade and Commerce took into its possession 
the books of the company, its cash, securities, and other assets, for the 
purposes set out in the order of that court, and designated the defendant 
Thomas as its agent and representative to act for it; that, after the ap- 
pointment of plaintiffs as receivers by the District Court of the United 
States for the District of Minnesota, the defendant company, under the 
provisions of section 56 of the Judicial Code (Comp. St. § 1038), applied 
to the United States Circuit Court of Appeals for the Eighth Circuit to 
disapprove the appointment of said receivers, which was by said court 
denied; that the sole right of possession in said Department under said 
order of the district court of Douglas county, Neb., was the right granted 
by the order of said court to the temporary possession of the property 
by the company for the conduct of its business; that on May 28, 1921, 
the Department filed in the district court of Douglas county its further 
petition, praying for an order authorizing the winding up and liquidation 
of the business of the company, which was by said court granted and 
defendants are proceeding to liquidate said assets. Exhibits of the pro- 
ceedings in,the state and national courts are filed with and made.a part 
of the complaint, and also affidavits to sustain the allegations. 

The defendants filed motions to dismiss, which are in effect identical 
with the grounds upon which the appeal in No. 5902 was prosecuted. 
They also pleaded the order of the district court of Douglas county, 
made and entered on April 12, 1921. The motion to dismiss was by the 
court sustained, and a final decree dismissing the action entered. From 
this decree this appeal is prosecuted. The only question not passed on 
in the opinion in No. 5902 was the power of the court below to grant the 
relief asked by the plaintiffs, by reason of the possession by the Depart- 
ment of the company’s property, books, etc., under the order of the dis- 
trict court of Douglas county, made on April 12, 1921. 

We held in No. 5902 that the possession by the Department was only 
for a temporary purpose. As the District Court of the United States 
for the District of Minnesota obtained jurisdiction and the right to 
control by .its receivers of the company’s assets before the state court 
had been asked or granted the order to wind up and liquidate the busi- 
ness of the bonding company and vest title to the property in the De- 
partment, its right to the possession by its receivers is superior to that 
of the state court. It follows that the receivers appointed by it are 
entitled to possession of the company’s records and assets as against 
the Department of Trade and Commerce. The law is well settled that 
the court first obtaining jurisdiction in a proceeding to administer the 
property of an insolvent corporation has priority over other courts, at- 
tempting to take such possession thereafter. Farmers’ Loan & Trust 
Co. v. Lake Street Elev. R. R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 
L. Ed. 667; Wabash R. Co. v. Adelbert College, 209 U. S. 38, 54, 28 
Sup. Ct. 182, 52 L. Ed. 379; Palmer v. Texas, 212 U. S. 118, 129, 
29 Sup. Ct. 230, 53 L. Ed. 435; McKinney v. Landon, 209 Fed. 300, 
126 C. C. A. 226; Havner v. Hegnes, 269 Fed. 537 (C. C. A. 8th Ct.). 

The complaint states a good cause of action, and the court below 
erred in sustaining defendant's motion to dismiss it. The decree is 
accordingly reversed, with directions to the court below to set aside its 
order dismissing plaintiffs’ bill, to reinstate such bill, and to issue an 
injunction in favor of the appellants and against the appellees, restrain- 
ing them and each of them from removing, secreting, or disposing of 
the moneys, books, papers, records, assets, property, accounts, or choses 
in action of or derived from the Lion Bonding & Surety Company, 
and from doing any other act in relation thereto, except to hold the 
custody thereof subject to the further order of the United States Dis- 
trict Court for the District of Minnesota, Fourth Division. 

Let the mandate in this case go forthwith. 
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ILLINOIS AUTOMOBILE INS. EXCH. v. SOUTHERN MOTOR 
SALES CO. (6 Div. 476.) 


(Supreme Court of Alabama. April 6, 1922.) 
92 Southern Reporter, 429. 


1. INSURANCE—POLICY INDEMNIFYING AGAINST “THEFT” 
OR “PILFERAGE” HELD NOT TO COVER OBTAINING 
TITLE THROUGH FRAUD. 

Where owner of an automobile covered by an insurance policy in- 
demnifying against “theft” or “pilferage” sold the car to buyer and, to 
secure the purchase-money notes, took a mortgage on it and a purported 
mortgage on property which buyer falsely represented that he owned, and 
later buyer abandoned the car in a damaged condition and disappeared, 
the insurance company was not liable; “theft” being synonymous with 
“larceny,” and “pilferage’ meaning “petit larceny.” . 

(For other cases, see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Theft.) 


2. INSURANCE—RULE OF CONSTRUCTION STATED. 


Where an insurance policy is susceptible of two constructions, the 
one more favorable to the assured will be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—POLICY INDEMNIFYING AGAINST “THEFT” 
COVERS LARCENY BY TRICK. 
The term “theft,” as used in an insurance policy indemnifying against 
theft, includes larceny by trick. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


j Appeal from Circuit Court, Jefferson County; Richard V. Evans, 
udge. 

Action by the Southern Motor Sales Company against the Illinois 
Automobile Insurance Exchange upon a policy covering, among other 
things, the theft of a car. Judgment for the defendant, which on mo- 
tion of plaintiff was set aside and new trial ordered, from which order 
defendant appeals. Reversed and remanded. 


Lange & Simpson, of Birmingham, for appellant. 
Wood & Pritchard, of Birmingham, for appellee. 
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SOUTHERN CASUALTY CO. v. JOHNSON (No. 1994.) 
(Supreme Court of Arizona. July 29, 1922.) 
207 Pacific Reporter, 987. 


1. INSURANCE — AUTOMOBILE INSURANCE AGAINST COL- 
LISION DOES NOT COVER DAMAGES FROM OVERTURN- 
ING WITHOUT COLLISION. 

A policy insuring an automobile against collision does not cover 
damage resulting from the overturning of the automobile when it ran up 
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onto a bank alongside the road and overturned without colliding with any 
object. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE—AUTOMOBILE INSURANCE AGAINST COLLI- 
SION COVERS DAMAGES FROM UPSET CAUSED BY COL- 
LISION. 


A policy insuring an automobile against damage by collision covers 
damages which resulted when the automobile overturned if the cause of 
the upset was a collision. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE—AUTOMOBILE INSURANCE AGAINST “COL- 
LISION” WITH VEHICLES OR OTHER OBJECTS INCLUDES 
COLLISION WITH EMBANKMENT. 


Within a policy insuring an automobile against collision with vehicles 
or other objects, “collision” has its usual meaning of striking together or 
striking against, and the policy includes the case of an automobile strik- 
ing against any other object, whether that object be standing or in mo- 
tion, under the exception to the rule of ejusdem generis, where the par- 
ticular term includes the whole genus, as does the term “vehicle,” so that 
such policy authorizes recovery for a collision with the embankment 
alongside the road. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Collision.) 


Appeal from Superior Court, Santa Cruz County; W. A. O’Connor, 
Judge. 

Action by J. F. Johnson against the Southern Casualty Company on 
an automobile insurance policy. Judgment for plaintiff, and defendant 
appeals from the judgment, and from the order overruling a motion for 
new trial. Affirmed. 


Leslie C. Hardy, of Nogales, for appellant. 
S. F. Noon, of Nogales, for appellee. 


ADAMS et at. v. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN. (No. 34487.) 


(Supreme Court of Iowa. June 23, 1922.) 
188 Northwestern Reporter 823. 


INSURANCE — PROVISION OF SHIPPING CONTRACT THAT 
CARRIER SHOULD HAVE THE BENEFIT OF ANY INSUR- 
ANCE HELD NOT TO AVOID THE INSURANCE CONTRACT. 


A provision in a contract for the shipment of live stock that “the car- 
rier should have the benefit of any insurance effective upon the live stock 
for injury while in transit, so far as this shall not void the policies of 
insurance,” did not avoid a policy providing that “any act of assured, 
whether before or after loss, waiving or transferring or tending to defeat 
or decrease the claim against the carrier, shall render this contract void.” 


(For other cases, see Insurance, Dec. Dig. § 603.) 
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Appeal from District Court, Sioux County; C. C. Bradley, Judge. 

Action to recover for loss of live stock in transit under a policy of 
insurance against such loss. Facts appear in the opinion. Judgment was 
entered against defendant on election to stand on demurrer to petition 
Defendant appeals. Affirmed. 


Klay & Klay, of Orange City, for appellant. 
Snell & Randall, of Hawarden, for appellees. 


MOORE v. NORTH RIVER INS. CO. (No. 23784.) 
(Supreme Court of Kansas. June 10, 1922.) 
207 Pacific Reporter 760. 


Syllabus by the Court. 

2. INSURANCE—THAT AUTOMOBILE OWNED BY PLAINTIFF 
HAD DIFFERENT FACTORY NUMBER FROM THAT 
STATED IN POLICY INSURING AUTOMOBILE AGAINST 
THEFT HELD NOT TO PRECLUDE RECOVERY ON POLICY. 


In an action upon a farm automobile policy, insuring a certain Ford 
roadster No. 2,973,641 against loss by theft, the principal defense was that 
the car was not the property of the plaintiff. The defendant’s evidence 
showed that a car of the same description and make, bearing the same 
factory number, was purchased from the factory long prior to the issu- 
ance of the policy, and was then in the possession of the purchaser in New 
York City. Held, that the number of the car stated in the policy was a 
mere matter of description; it was the particular car which the defendant 
insured and not the number; and held further, that the court properly re- 
fused to instruat that, even if the jury believed from the evidence that 
plaintiff owned the Ford motor car when the policy was issued, they must 
find for the defendant, unless they believed from the evidence that the car 
bore the number stated in the policy. 


(For other cases, see Insurance, Dec. Dig. § 163[%4].) : 


3. INSURANCE—INSTRUCTION THAT PLAINTIFF COULD NOT 
RECOVER ON AUTOMOBILE POLICY, AFTER THIRD 
PARTY HAD PURCHASED AND WAS IN POSSESSION OF 
AUTOMOBILE WITH SAME FACTORY NUMBED AS THAT 
DESCRIBED IN POLICY PROPERLY REFUSED. 


In such a case, an instruction was properly refused, which charged 
that, if the jury believed from the evidence that in 1919 a third person 
purchased a Ford car of that number and had since been in the continuous 
possession thereof, it was their duty to find for the defendant. 

(For other cases, see Insurance, Dec. Dig. § 163[%4].) 


Appeal from District Court, Montgomery County. 

Action by Chester Moore, a minor, by E. H. Moore, his father and 
next friend, against the North River Insurance Company, a corporation. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


C. C. Crow and J. W. Broaddus, both of Kansas City, Mo., and Les- 
ter G. Seacat, of Independence, for appellant. 

Thos. E. Wagstaff and Grace A. Miles, both of Independence, for ap- 
pellee. 
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Porter, J. The action was upon a farm automobile policy insuring 
a certain Ford roadster. No. 2,973,641, against loss by theft for one year. 
The answer alleged that, when the policy was issued, the car was not the 
property of the plaintiff, but belonged to some other person from whom 
it had been stolen. As a further defense, it was alleged that the plaintiff 
falsely stated to the agent of the company that he had paid $500 for the 
car, which representation the plaintiff knew to be false; that defendant 
relied upon the statement; and that, by reason thereof, the policy became 
void. The answer tendered back to plaintiff the premium paid. The reply 
was a general denial. The trial resulted in a verdict and judgment for 
plaintiff. Defendant appeals. 

The plaintiff, who was a minor, testified that his father purchased the 
automobile from plaintiff’s uncle and paid $475 for it; that his father gave 
the car to him; that he was present when the policy was issued; that Mr. 
Cunningham, the agent of the company, put the value on the car; that he 
himself did ont know the number of the car, although he had looked at 
it; that ‘his father gave the number to Cunningham. The plaintiff also 
called Mr. Cunningham, who testified that he wrote the application and 
sent it to the company’s agent at Wellington, Kan.; that he insured two 
cars at the same time, one the roadster in question ,and a touring car 
which belonged to plaintiff's father, who gave him the number of the 
roadster from the Kansas license receipt—‘read it to me from the paper.” 
The witness did not go to the car to examine the number; the car looked 
to him the same as a new one, and he knew the value of the car at the 
time; he wrote the application, and the plaintiff merely signed it. The 
plaintiff offered testimony showing that the car was in the garage on the 
farm the night before it was missing. The doors were locked; the next 
morning the lock showed that it had been pried off; the car was gone. 

[1] On the cross-examination of Mr. Cunningham, the defendant 
sought to show that he was not the agent of the company but merely a 
solicitor. The court very properly held that, as the petition alleged that he 
was defendant’s agent, the failure of the answer to deny that fact under 
oath amounted to an admission of agency. The ruling was correct. 
Civil Code, § 110 (Gen. St. 1915, § 7002); Hornick v. Railroad Co., 85 
Kan. 572, 118 Pac. 60, 38 L. R. A. (N. S.) 826, Ann. Cas. 1913A, 208. 

The defendant read the deposition of one Charles L. Wachter, taken 
in New York City, who testified that he was the owner of and in posses- 
sion of Ford car No. 2,973,641; that he purchased it from the Ford fac- 
tory long prior to the issuance of this policy. The depositions of two 
other witnesses were read, who testified that they had examined the car 
and that the number given by Mr. Wachter was correct. In rebuttal ,the 
plaintiff offered in evidence the Kansas automobile license which gave the 
number the same as that stated in the policy. 

[2] We are unable to find anything substantial in the defendant's con- 
tentions. There was evidence to sustain the verdict, and, of course, an 
instruction directing a verdict for the defendant would have been im- 
proper. The court was right in refusing to instruct that, even if the jury 
believed from the evidence that plaintiff owned the Ford motor car at the 
time the policy was issued, still they must find for the defendant, unless 
they believed from the evidence that the car bore the number stated in the 
policy. The number of the car, as recited in the policy, was merely a mat- 
ter of description. It was the particular car which the defendant insured 
and not the number. It is possible that there was a mistake in issuing the 
state license, and the wrong number might have been given, which would 
accout for the same error in the policy. On the other hand, there was 
evidence justifying the jury in finding that the number stated in the policy 
was correct. 


_ [3] Another requested instruction charged that, if the jury believed 
trom the evidence that in 1919 Charles L. Wachter purchased a Ford car 
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No. 2,973,641, and that he had since been in the continuous possession there- 
of, then it was their duty to find for the defendant To have given such an 
instruction would have been error. The court correctly charged that, if 
plaintiff was not the owner of the automobile which defendant company 
attempted to insure, then the verdict should be for the defendant. 

The case presents nothing but issues of fact, with no conflict in the 
evidence upon any matter of real consequence. The judgment is affirmed. 

All the Justices concurring. 


LYMAN v. RAMEY, INsurANcE Com’rR. 
(Court of Appeals of Kentucky. June 9, 1922.) 
242 Southwestern Reporter, 21. 


1INSURANCE—STATUTE AS TO REBATING HELD APPLICA- 
BLE TO SURETY BONDS AND LIABILITY INSURANCE. 


The law applicable to fire insurance companies, and especially Ky. 
St. § 762a19, on rebating, is applicable to surety bonds and liability insur- 
ance, though section 724 so providing was enacted prior to section 762a19. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 


2. INSURANCE — STATUTE, MAKING LAW AS TO FIRE IN- 
SURANCE COMMPANIES APPLICABLE TO SURETY AND 
LIABILITY COMPANIES, IS VALID. 


Ky. St. § 724, making the law relating to fire insurance companies 
applicable to companies writing surety bonds and liability insurance, is 
constitutional. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


5. INSURANCE—METHOD OF WRITING SURETY BONDS AND 
LIABILITY INSURANCE HELD TO CONSTITUTE REBAT- 
ING, AS RESPECTS RIGHT OF AGENT OF FOREIGN COM- 
PANIES, USING SUCH METHOD, TO BE LICENSED. 


One who forms an association of highway contractors without capi- 
tal stock and without profits to itself, with the purpose of writing bonds 
and indemnity insurance for members of the association, commissions 
earned by him to be turned into the association and used to pay his salary 
and expenses of office, thus reducing the dues or assessments against 
members for whom he writes the insurance, violates Ky. St. § 762a19, 
relating to rebating, as respects his right to license to write insurance for 
nonresident companies as their agent. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Circuit Court, Franklin County. 

Action for mandamus by Dave Lyman to require James F. Ramey, 
Insurance Commissioner, to issue a license to write surety bonds and lia- 
raid insurance. Judgment for defendant, and plaintiff appeals. Af- 
irmed. 


John D. Carroll, of Frankfort, and R. L. Page, of Louisville, for ap- 
pellant. 

Chas. I. Dawson, Atty. Gen., and O’Rear & Fowler and W. L. Wal- 
lace, all of Frankfort, for appellee. 
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CuarKE, J. Appellant, in compliance with our insurance laws, applied 
to appellee for a license to write surety bonds and liability insurance 
in this state, the former as agent of the Fidelity & Deposit Company of 
Maryland and the latter as agent of the London Guarantee & Accident 
Company. Both of these nonresident companies, by their compliance 
with local laws, were authorized to do business in the state, and each 
had designated appellant as its agent. 

Appellee refused to issue the license to appellant, who possessed all 
the statutory qualifications, solely because the methods under which he 
proposed to write both kinds of insurance were considered by the Insur- 
ance Commissioner to be in violation of our statutes against rebating. 
Appellant then filed this action for a mandamus, requiring the issuance 
of the license to him, which was refused by the lower court, hence this 
appeal. 

It is insisted for appellant: (1) That the statutes against rebating are 
not applicable to companies writing the kinds of insurance he proposes 
to write; and (2) that the plan upon which he proposes to operate, fully 
set out in his petition, does not amount to rebating as denounced by the 
statute. 

The only sections of our statutes which prohibit rebating are 656 
and 762a19, the former by its terms relating only to life insurance com- 
panies and agents, while the latter, applicable by its terms to all insur- 
ance companies and agents, is a part of a subdivision of the insurance 
law applicable primarily to fire and marine insurance companies and 
their agents. 

But for appellee it is contended that an act of the Legislature, en- 
acted in 1892 and being sections 723 and 724 of the Statutes, requires all 
such companies as appellant will represent to comply with all laws appli- 
cable to fire insurance companies, including 762a19 supra, and it was upon 
this theory that the lower court rested its judgment. 

Section 723 provides in part: 


“That any fidelity or guarantee company, duly incorporated under 
the laws of any state or of the United States, and having under its char- 
the power to become surety be, and the same is hereby, authorized and 
empowered to insure the fidelity of persons holding places of trust or 
responsibility in, to or under this state, or any county, city, corporation, 
company, government, person or persons whatsoever, to become security 
tor the faithful performance of any trust, office, duty, contract or agree- 
ment, and to supersede any judgment or to go upon any appeal, attach- 
ment, replevin, guardian, trustee administration or other bond.” 


Section 724 reads: 


“That said companies shall comply with all provisions of law appli- 
cable to fire and marine insurance companies of other states, doing busi- 
ness in this state.” 


It is important at the beginning to notice that while the Legislature 
has adopted a comprehensive system or code of laws dealing with and 
regulating insurance companies generally, with subdivisions treating of 
life insurance companies and their agents as one class and fire and 
marine insurance companies and their agents as another, there is no law 
at all, other than the general provisions applicable to all insurance com- 
panies whatever the kind, relating to fidelity and guaranty companies, 
except the act of 1892, supra, which was enacted prior to the enactment 
in 1893 of the system or code of insurance laws, supra. Not only so, but 
this act of 1892 not only affords the only specific authority for regulating 
these companies as prescribed by section 724, but it also by section 723 
furnishes their only authority for doing in this state the character of 
insurance business in which they are engaged. 

All of these acts, however, were enacted at the same session of the 
Legislature, which was the first following the adoption of our present 
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Constitution, and was of such long duration because the new Constitution 
made necessary the adoption of practically an entire new system of 
statutory law, especially with reference to corporations. 

[1, 2] This simple statement is, we think, sufficient of itself to show 
the utter lack of merit in the contention made for appellant that the 
law applicable to fire insurance companies, and especially 762a19 on re- 
bating, is not applicable to appellant's companies simply because section 
724 so providing was enacted prior to section 762a19; and doubtless suf- 
ficient also to show that if 724, prescribing the method for regulating 
these companies is unconstitutional, as appellants contend, the entire act 
of 1892 is void, and such companies are without authority to do busi- 
ness in this state, since it is hardly conceivable the Legislature would 
have authorized them to operate here as is done by the first section of 
the act, unless they were to be regulated as prescribed by the second sec- 
tion thereof. 

But however this may be, the above statement at least makes it 
plain that the Legislature, by first providing that all fidelity and guaranty 
companies shall comply with all laws applicable to fire and marine in- 
surance companies and then by adopting a comprehensive code for the 
regulation of the latter, intended to provide for the former, and believed 
that they had done so. Not only so, but subsequent Legislatures were 
evidently of the same mind, for they have amended and extended the 
Codes applicable to both life and fire insurance companies to meet changed 
conditions in the insurance business, while there has never been any 
change in the simple provisions of sections 723 and 724, authorizing non- 
resident fidelity and guaranty companies to do business in the state, and 
requiring them to comply with the Fire Insurance Code, despite the tre- 
mendous expansion in this class of insurance which was almost at its 
beginning when the act of 1892, supra, was enacted. 

What other possible reason could have induced that and succeeding 
Legislatures to refrain from specific regulation of these insurance com- 
panies, which, if appellant's contention is sound, are entirely without 
statutory regulation except of the most general kind, while fire and life 
insurance companies are so exactingly regulated? Obviously there is no 
sound reason why life and fire insurance companies and their agents 
should be forbidden, as a matter of public policy, from rebating pre- 
miums that is not just as applicable to fidelity and guaranty insurance 
companies and their agents, and certainly no one can think for a mo- 
ment that the Legislature of 1892-93, or any succeeding Legislature, ever 
intended or believed that the latter companies were not required by the 
laws enacted to refrain from such practices. 

[3] After stating the general rule to be that when one statute adopts 
another by specific and descriptive reference thereto, the adoption takes 
the statute as it exists at the time, the author in 25 R. C. L. 908, in his 
discussion of reference statutes, continues: 


“But when the adopting statute makes no reference to any particu- 
lar statute or part of statute by its title or otherwise, but refers to the 
law generally which governs a particular subject, the reference in such a 
case includes, not only the law in force at the date of the adopting act, but 
also all subsequent laws on the particular subject referred to, so far at 
least as they are consistent with the purpose of the adopting act.” 

The cases cited in support of the quoted text fully sustain it, as do 
the cases, with one possible exception, which are collated in a note to 
Hutto v. Walker County (185 Ala. 505, 64 South. 313) in Ann. Cas. 
1916B, 375, on the same question. 

[4] We are therefore clearly of the opinion, that the Legislature has 
intended and attempted to prohibit rebating by insurance companies ol 
all kinds, and that by reason of section 724, supra, insurance companies 
such as appellant represents are bound to comply with all laws applica- 
ble to fire and marine insurance companies no matter when enacted, un- 
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less, as contended for appellant, section 724, supra, is violative of section 
51 of our Constitution. 

It is plain, we think, that no part of this section is involved here, 
unless it be the latter portion reading: 


“But so much thereof as is revised, amended, extended or conferred 

shall be re-enacted and published at length” 
—since it is not claimed the title of the act is defective, and it does not 
attempt to “revise, amend, extend or confer” the provisions of any law 
by reference to its title. We may still further narrow our inquiry by 
eliminating from the last clause the words “revise” and “amend,” since, 
as is conceded, the act does not revise or amend any law. 

Our question then is, does the act of 1892 “extend” or “confer,” as 
those words are used in section 51 of the Constitution, the provisions of 
section 762a19 of the Statutes, and if it does, it is invalid to that extent, 
since same are not re-enacted and published at length. 

While this section of the Constitution has been before this court 
about as often as any other, its application to facts such as this record 
presents has never been decided, nor have the meaning of the words 
“extend” and “confer” as therein employed, even been discussed by this 
court, although our statutes are replete with such legislation but the 
precise question now before us, under a like constitutional provision, has 
been expressly decided in other jurisdictions and the inhibition held in- 
applicable. 

In discussing the question the Supreme Court of Alabama said, in 
Savage v. Wallace, 165 Ala. 572, 51 South. 605: 


“There is a class of statutes, known as ‘reference statutes,’ which 
impinge upon no constitutional limitation. They are statutes in original 
form, and in themselves intelligible and complete, ‘statutes which refer 
to, and by reference adopt, wholly or partially, pre-existing statutes. 
[In the construction of such statutes] the statute referred to is treated 
and considered as if it were incorporated into and formed a part of that 
which makes the reference. The two statutes coexist as separate and 
distinct legislative enactments, each having its appointed sphere of ac- 
tion; and the alteration, change, or repeal of the one does not operate 
upon, or affect the other.’ Phoenix Assur. Co. v. Fire Dept. 117 Ala. 
631, 42 L. R. A. 468, 23 So. 843. Such statutes are not strictly amenda- 
tory or revisory in character, and are not obnoxious to the constitutional 
provision which forbids a law to be revised, amended, or the provisions 
thereof to be extended or conferred by reference to its title only. That 
prohibition is directed against the practice of amending or revising laws 
by additions to, or other alterations, which without the presence of the 
original act are usually unintelligible. Ex parte Pollard, 40 Ala. 100; 
Stare ex rel. Bragg v. Rogers, 107 Ala. 444, 19 South. 909, 32 L. R. A. 


520.” 


‘This excerpt was quoted with approval by the Supreme Court of the 
state of Washington in the case of State v. Tausick, 64 Wash. 69, 116 
Pac. 651, 35 L. R. A. (N. S.) 802, in support of the conclusion that the 
adoption by a new law of all existing laws with reference to cities of a 
certain class, was not in violation of the provisions of the Constitution 
of that state, which it is true does not use the words “extend” and “con- 
fer,” but which plainly was intended to prevent the same legislative 
abuses at which section 51 of our Constitution is directed, and provides 


= = act revised or the section amended shall be set forth at full 
ength.” 


_ Under nearly the same conditions this court in Bryan v. Voss, 143 
Ky. 422, 136 S. W. 884, held that— 

Section 51 of our Constitution was not violated by the provisions in 
an act for a commission form of government in cities of the second class, 
that “all laws applicable to and governing cities of the second class and 
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not inconsistent with the provisions of this act, shall continue to apply 
to and govern each city that may organize under this act. And all by- 
laws, ordinances and resolutions in force in any such city and not incon- 
sistent with the provisions of this act, shall continue to be in force until 
altered or repealed in manner provided for in this act.” Laws 1910, c. 50 

This was done, it is true, upon the ground that the provisions in 
the existing laws referred to were simply continued in force or left un- 
touched by the new law, which was a complete and distinct law rather 
than an amendment in so far as it substituted new provisions for some 
of the provisions of the old law which were repealed expressly or by 
implication. In Purnell v. Mann, 105 Ky. 87, 48 S. W. 407, 49 S. W. 
346, 50 S. W. 264, 20 Ky. Law Rep. 1146, drawing the same distinction 
and cited in support of the conclusions in Bryan v. Voss, we held that a 
new and independent act which adopted by reference only some of the 
provisions of a general election law and substituted new matter for 
other portions thereof, did not offend section 51 of the Constitution. 

While these two local cases and the one from Washington are dis- 
tinguishable on the facts they set forth and exemplify the meaning and 
effect that should be given this whole section, and in that way support 
the Alabama case, supra, upon the point now being considered. 

In the Purnell Case after holding that while section 51 was manda- 
tory, a substantial compliance therewith was sufficient, the court says: 

“The question then arises how to construe the provision, ‘but so 
much thereof as is revised, amended, extended or conferred shall be re- 
enacted and published at length,’ so as to substantially comply with that 
section. We think the manifest intention was that the provision should 
apply only to so much of the law as, after the passage of the new act, 
remains in force amended. To construe it otherwise would involve an 
absurdity,” etc. 

The fact that many state Constitutions contain a similar provision 
is then noticed, and the following statement of the purpose of such a 
provision is quoted from People v. Mahoney, 13 Mich. 497, by Cooley, 


“The mischief designated to be remedied was the enactment of 
amendatory statutes in terms so blind that legislators themselves were 
sometimes deceived in regard to their effects, and the public, from the 
difficulty in making the necessary examination and comparison, failed to 
become apprised of the changes made in the laws,” etc. 


Then in proof of the conclusion that the act under consideration did 
not offend section 51 when interpreted so as to accomplish its designed 
purpose, the court summarizes as follows: 


“There is no direct reference made in the act in question to any 
particular section of the general election law amended or repealed by it, 
nor do we think section 51 expressly or impliedly requires it done. The 
act as passed and published is full and specific enough as to all subjects 
embraced by it, to show for what parts of the general election law it is 
substituted; and these parts are both in terms and by implication re- 
pealed, leaving the residue unaffected and in full force. Manifestly, 
neither members of the General Assembly nor the people could mis- 
understand or be deceived as to the purview purport, or effect of the act.” 


And so with the act now before us. There is no direct reference to 
to any particular section of the laws regulating fire insurance companies 
extended or conferred by it, if such is its effect, nor do we think section 
51 expressly or impliedly requires it done. The act as passed and pub- 
lished is full and specific enough to show on its face exactly what the 
Legislature meant to accomplish thereby, and manifestly, therefore, ne1- 
ther members of the General Assembly nor the people could misunder- 
stand or be deceived as to the purview, purport or effect of the act. 
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Another case directly in point and supporting this conclusion is State 
v. McKinley, 120 Ark. 165, 179 S. W. 181, since the Arkansas Constitu- 
tion contains the same provision exactly as that part of section 51 in- 
volved here. In that case an act providing that all municipal elections 
shall be held as prescribed by law for holding state and county elections 
so far as same may be applicable and without re-enacting and publish- 
ing same at length, was held not within the constitutional prohibition. In 
support of that conclusion the court quotes the same excerpt we have 
quoted from Savage v. Wallace, supra, as well as what we have quoted 
from People v. Mahoney, supra, and also the following: 


“This constitutional provision must receive a reasonable construction, 
with a view to give it effect. * * * But an act complete in itself is 
not within the mischief designed to be remedied by this provision, and 
cannot be held to be prohibited by it without violating its plain intent.” 


Although Colorado, North Dakota, and Pennsylvania in addition to 
those already named, and possibly other states, have this same constitu- 
tional provision, we have not been able to find any case, and none is cited, 
holding it prohibitive of the adoption by reference in a new and inde- 
pendent act of the whole or a part of an existing law which is not re- 
pealed, amended, or altered in the least; nor have we been able to find 
any attempt to define “extend” or “confer” as thus used, but the Su- 
preme Court of Colorado has said that this clause goes further than the 
general constitutional provision about amendments, “and extends to cases 
of amendments by implication,” but that it should not be taken to apply 
alike to all Legislative enactments, for such a construction would be un- 
reasonable, and would impose more serious inconveniences than those 
sought to be remedied, and that, having regard to the argument from in- 
convenience, it should be enforced according to its reason and spirit and 
the evils against which it was directed. Denver Circle R. Co. v. Nestor, 
10 Colo. 403, 15 Pac. 714. 

The New York and New Jersey Constitutions, to prevent the same 
legislative practices, specifically declare that no act shall be passed which 
shall provide that any existing law or part thereof shall be deemed a 
part of said act except by inserting it therein, yet the courts of those states 
have held that an act complete and perfect in itself—the purpose, meaning, 
and full scope of which are apparent on its face—is valid, though it pro- 
vides for actions or means for carrying its provisions into effect by refer- 
ence to a course of procedure established by other statutes. Christie v. 
McNeal, 48 N. J. Law, 407, 5 Atl. 805; People ex rel. Commissioners v, 
Banks, 67 N. Y. 575. 

From a consideration of these and other authorities cited, it is said in 
26 A. & E. Enc. of Law at page 711, and correctly we think: 


“Therefore, it is generally held that if an act is complete in itself, it 
may adopt rules of construction or modes of procedure for carrying out 
its provisions by reference to other statutes, whether or not this provision 
[like ours or the New York provision] is contained in the Constitution, 
and such adoption by reference may include references to local as well as 
general laws. Statutes of this character are known as reference statutes.” 

And the Supreme Court of Pennsylvania, with the same constitutional 
Prohibition as our section 51, has held that this same rule obtains, not 
only in regard to reference statutes where the act adopts a prior procedu- 
ral statute, but also where it adopts a statute affecting substantial rights. 
In re Guenthoer, 235 Pa. 67, 63, Atl. 617. 

We therefore conclude that since the act of 1892 is a new act not 
amendatory in character, it is not violative of section 51 of the Constitu- 
tion, and that appellant and his companies by reason thereof must comply 
with section 762a19, supra. 

[5] 2. We entertain no doubt whatever that the method by which 
appellant desires to write both surety bonds and liability insurance 
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amounts to rebating under the provisions of 762a19, which are in so far 
as pertinent: 


“No insurance company nor any agent, in connection with placing 
or attempting to place insurance, shall pay, allow or give, or offer to pay, 
allow or give, nor shall any person receive any rebate of premium on a 
policy, or any special advantage in dividends or other benefits, paid em- 
ployment or contract for services, or any valuable consideration, or in- 
ducement whatever, not specified in the policy, or give, sell or purchase, 
or offer to give, sell or purchase, in connection with placing or attempting 
to place insurance, anything of value whatsoever not specified in the pol- 
icy.” 

The plan may be briefly described as follows: Appellant is secre- 
tary of the Kentucky Association of Highway Contractors. This assoc- 
iation has no capital stock, is composed entirely of highway contractors, 
and its purposes are to promote their business interests, but not to make 
profits for itself. Appellant is the only paid officer or employee, and his 
salary and the expenses of his office and his activities are to be paid by 
dues or assessments against members of the association. 

It is his avowed purpose, if licensed, to write bonds and indemnity 
insurance for members of the association and possibly others; and the 
commissions earned by him in so doing are to be turned into the associa- 
tion and used to pay his salary and the expenses of his office, thus re- 
ducing the dues or assessments against members for whom he writes the 
insurance. Plainly, therefore, the members for whom he writes insurance 
are rebated such porticns of the premiums as reduce their dues or as- 
sessments. 

That such practice violates the plain and explicit provisions of 762a19, 
supra, seems too evident to require discussion, and that organizations of 
bankers, farmers, or others might be profited by and desire to avail 
themselves of a similar organizaticn and method of obtaining insurance 
is wholly beside the question. 

Nor is, as counsel assert, this conclusion inconsistent with an order 
of a member of this court in which three other members concurred, 
granting an injunction in the case of L. W. Botts v. J. F. Ramey, Insur- 
ance Commissicner, pending in the jefferson circuit court. In that case 
the Insurance Commissioner was threatening to cancel a license granted 
to Botts, an officer and employee of the Fidelity & Columbia Trust Com- 
pany, who was writing insurance for members of the general public in 
his own name, but accounting to the trust company by whom he was em- 
ployed for all commissions. That holding was based upon the ground 
that the trust company, organized for profit and empowered by its char- 
ter to act as insurance agent, was really the agent of the insurance com- 
panies, and writing the insurance through its agent Botts, whereas appel- 
lant’s employer is not by its charter authorized to act as such agent or 
permitted to earn profits. 

Hence appellant, when writing insurance as he proposes must act 
for himself and not for his employer, and when he indirectly returns to 
those for whom he writes insurance the commissions earned by him for 
so doing, he is rebating, as that word is used and defined in 762a19 supra. 

Judgment affirmed. 
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HALPERIN BROS. & DAVIS CO. v. FIDELITY & CASUALTY CO. 
OF NEW YORK. (No. 83.) 


(Supreme Court of Michigan. July 20, 1922.) 
189 Northwestern Reporter, 65. 


1. INSURANCE — IN ACTION ON BURGLARY POLICY, EVI- 
DENCE HELD TO SUSTAIN VERDICT AS TO LOSS. 


In action on burglary policy insuring merchandise evidence as to the 
loss held to sustain the verdict. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Error to Circuit Court, Wayne County; Arthur Webster, Judge. 

Action by Halperin Bros. & Davis Company against the Fidelity & 
Casualty Company of New York. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark, Bird, 
Sharpe, Moore, and Steere, JJ. 


Codd, Bishop & Kilpatrick, of Detroit, for appellant. 
Butzel, O’Brien, Levin & Winston, and Butzel & Butzel, all of De- 
troit, for appellee. 


Birp, J. In March, 1919, plaintiff was a retail dealer in men’s cloth- 
ing and furnishings, on Hastings street, in the city of Detroit. On March 
7, 1919, the company tock out a burglary policy with defendant in the 
sum of $5,000. On the night of March 26, 1919, the store was bur- 
glarized and a large amount of merchandise taken. Plaintiff immediately 
notified the police, also the defendant, and caused an inventory to be 
taken of what remained, and soon after made proofs of loss and submit- 
ted them to defendant. Defendant declined to pay on the ground that 
plaintiff had overestimated its loss. Litigation followed in which plain- 
tiff recovered a judgment for $5,000. Defendant made application for a 
new trial but this was denied. The principal question discussed in this 
court is that the verdict was against the overwhelming weight of the 
evidence. 

To establish the extent of its loss on the trial, plaintiff exhibited its 
books and invoices and also its inventory taken as of the 3lst of Decem- 
ber, 1918. It appeared from the inventory taken at that time that the 
cost price of plaintiff’s stock was $28,059.17. To this sum it added $21,- 
675.80, its purchases from January 1, 1919, to the date of the burglary. 
These two sums made a total of $49,734.97, the amount of merchandise 
which plaintiff would have had on hand had no sales been made. From 
this total it deducted its sales of $17,403, less the 30 per cent. profit 
thereon, leaving the cost price of merchandise sold the sum of $12,182.18. 
Deducting this sum from the $49,734.97, left a balance of $37,552.79, the 
amount of inventory which it should have had on hand at the date of 
the burglary. The inventory taken immediately after the burglary showed 
that it had en hand $29,843.92. Deducting this from the inventory which 
it should have had namely, $37,552.79, it left a balance of $7,708.88, 
which represents plaintiff’s actual loss. 

The conclusion reached by the foregoing method of computation 
was aided and corroborated somewhat by the testimony of Herman J. 
Halperin, who was a stockholder of the company and clerk, who had 
full charge of the clothing and furnishing departments. Bearing on his 
duties he testified : 
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“At the time of the burglary I was in full charge of the clothing 
and furnishing department. I have been in the clothing business all my 
life and have worked in many places. By having charge of the clothing 
department in this store, I mean taking care of the stock, helping with 
the buying, marking, checking of all invoices that come in, cleaning the 
stock and seeing to practically all the sales. I went over the stock two 
or three times a day to straighten it out, and after I finished waiting on 
customers, I generally straightened the stock out. I marked the clothing 
as it came in, tagged it, and hung it on racks.” 

There also testified one of the parties who was informed against in 
the criminal court for receiving some of the stolen merchandise. This 
testimony was not of great value, but it tended to corrobate the claim 
of the plaintiff that it lost upwards of $5,000 in merchandise. 

[1] 1. The method employed to determine the amount of merchandise 
stolen appeals to us as one by which the amount of loss could be approxi- 
mately determined. This was the opinion of the public accountant who 
examined the books and invoices of the firm. It would, undoubtedly, 
be very difficult in such a case to determine with absolute accuracy the 
value of the goods extracted. This method was, at least, very helpful to 
the jury. Considerable criticism is made of the testimony of Herman 
Halperin because he testified he knew the condition of the stock each 
night when he left the store. While Mr. Halperin may not have been 
able to recall as much as he claimed each night, he was undoubtedly very 
familiar with the stock. What he was able to recall was helpful to the 
jury in reaching a conclusion. The testimony as a whole enabled the 
jury to reach a reasonable conclusion in the premises, and we are not 
inclined to disturb it. 

2. Another question is raised affecting the conduct of two of the 
jurors who sat in the panel.’ Upon an application for a new trial an affi- 
davit of one of the jurors was offered to the effect that he saw juror 
Ewald and Abraham Halperin. president of plaintiff corporation, in a 
five-minute conversation in the corridor soon after Halperin left the wit- 
ness stand. 

Another affidavit made by a jurer was filed showing that juror 
Turney during an intermission of court, made comments upon the testi- 
mony of defendant, which showed a most decided bias against the de- 
fendant. 

[2] The only proof of misconduct of these jurors was made by their 
cojurymen. This showing, under the rule established by the case of In 
re Merriam’s Appeal, 108 Mich. 454, 66 N. W. 372, cannot be considered 
by this court. See, also, the recent case of Beaubien v. Detroit United 
Railway, 216 Mich. 391, 185 N. W. 855. In view of this rule there is no 
occasion for us to consider this aspect of the case. 

The judgment is affirmed. 


—_———.2- 4 


ECKERT v. JOICE er at. (No. 22891.) 
(Supreme Court of Minnesota. June 30, 1922.) 
189 Northwestern Reporter, 125. 


(Syllabus by the Court.) 

INSURANCE — VERDICT HELD PROPERLY DIRECTED FOR 
DEFENDANT INSURANCE COMPANY ON THE GROUND 
THAT THERE WAS NO CONTRACT OF INSURANCE. 

The evidence disclosed that there was in the possession of the de- 
fendant casualty company a policy of indemnity insurance against auto 
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accidents purporting to be issued to Joice, but never in his possession. 
In a suit by the plaintiff against Joice, in which he recovered judgment 
for an injury, the company defended at its own expense on an understand- 
ing with Joice that it disclaimed libaility. In a garnishment of the com- 
pany by the plaintiff it is held, upon the evidence stated in the opinion, 
that there was no contract of insurance and that the trial rightly directed 
a verdict for the company. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from District Court, Hennepin County; E. F. Waite, Judge. 

Action by William P. Eckert against Wilford L. Joice and others. 
Directed verdict in favor of defendant, and from an order denying new 
trial, plaintiff appeals. Order affirmed. 


Cray & Eaton and John F. Bernhagen, all of Minneapolis, for ap- 
pellant. 
Ware & Melrin, of Minneapolis, for respondents. 


DieBELL, J. The plaintiff appeals from the order denying his motion 
for a new trial after a verdict directed by the court in favor of the de- 
fendant. 

The plaintiff sued Joice for an injury received on August 24, 1915, 
while a passenger in his auto jitney. He recovered judgment on Decem- 
ber 9, 1916. He then garnished the Georgia Casualty Company. The 
company denied an indebtedness. The plaintiff, following well-under- 
stood practice, filed a supplemental complaint against the company upon 
which issue was joined. Upon the trial the court directed a verdict for 
the company. The plaintiff claims that Joice had an indemnity policy 
issued by the casualty company, pursuant to which the company assumed 
control of the defense. He claims to bring his case within Patterson v. 
Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184, and Stand- 
ard, etc., Co. v. Fidelity, etc., Co., 138 Minn. 304, 164 N. W. 1022, and 
to be entitled to recover the amount of his judgment against Joice. The 
court directed a verdict upon the ground that an insurance contract was 
not proved. 

The plaintiff relied upon a policy running for a period of three 
months from July 30, 1915. Such a policy was offered in evidence and 
upon objection was rejected. Wl are unable to find sufficient evidence 
that the policy was in force or that there was a contract of insurance. 
The policy, executed in proper form, was in the possession of the com- 
pany. It was not shown ever to have been in the possession of Joice. 
No actual negotiations for insurance were proved. Payment of pre- 
mium was not shown. Delivery was not shown. An offer to prove was 
made referring to negotiations for the policy through a broker, but it 
stopped short of showing the existence of an insurance contract. It 
suggested a refusal by the company to put a policy in force until pay- 
ment of premium. Apparently Joice had insurance expiring at the date 
of the policy of July 30. We are not to be understood as holding that 
there must be a physical delivery of the policy or like possession by the 
insured. But the policy must be in force, or there must be in some form 
a contract of insurance. The casualty company defended at its own 
expense the plaintiff's action against Joice. It did so, upon evidence not 
disputed, under an understanding with Joice that it disclaimed liability. 

The further contention of the company that it is not liable to the 
plaintiff, even if there was insurance, because it did not assume the de- 
fense under the policy, but undertook to defend under an understanding 
with Joice that it claimed that it was not liable because there was no 
insurance, is immaterial in view of the conclusion reached. The case 
could be reviewed more easily and with no less accurate a result if the 
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company had been less insistent in its unavailing efforts to exclude clearly 
competent evidence of material facts. 

The verdict was rightly directed. 

Order affirmed. 


NATIONAL SURETY CO. v. EQUITABLE SURETY CO. 
(No. 17158.) 


(St. Louis Court of Appeals. Missouri. June 6, 1922.) 
242 Southwestern Reporter, 109. 


3. INSURANCE—ACTS HELD TO SHOW ACCEPTANCE OF RE- 
INSURANCE CONTRACT. 


Where a surety company submitted a contract for reinsurance of a 
portion of the risk to another company, which did not sign and return 
a copy of the reinsurance contract, but which did for three years collect 
the premium thereon and paid a loss accruing thereunder, the reinsurance 
contract was accepted by the second company, and it cannot recover the 
amount paid on the loss as money paid by mistake. 


(For other cases, see Insurance, Dec. Dig. § 678.) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by the National Surety Company against the Equitable Surety 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


Biccs, C. This is an action to recover the sum of $6,257.52, alleged 
to have been paid to the defendant by mistake, in this, that the plaintiff 
and the defendant both believed at the time the payments were made 
that there existed a contract of reinsurance between the parties by rea- 
son of which the plaintiff became obligated to pay to the defendant the 
stm sued for as its proportion of losses sustained by the defendant under 
an original insurance contract in which defendant was the insurer and 
the counties of Martin and Faribault, Minn., were the insured. 

The petition alleges the execution by the defendant of a surety bond 
to the said counties of Martin and Faribault in the penal sum of $161,923 
on behalf of one Charles Turnell, a contractor; that the defendant ap- 
plied to the St. Louis agent of plaintiff company for reinsurance or 
counter security to the extent of 25.9 per cent. of any sums that defend- 
ant might become liable to pay under said surety bond; that the said 
St. Louis agent had no authority to execute such a contract without the 
approval of the home office of the plaintiff company in the city of New 
York, and that after submission of said proposed contract to the said 
home office the same was rejected; that thereupon the St. Louis agent, 
one Rankin, notified the defendant that said reinsurance would not be 
accepted unless further information was furnished concerning the sound- 
ness of the risk; that defendant promised to investigate and report to 
plaintiff's agent the result of such investigation; that’ no report was re- 
ceived from defendant; and that therefore the contract was never ex- 
ecuted with the defendant. The petition further avers that on December 
1, 1914, the defendant, claiming that such contract of reinsurance ex- 
isted between the parties, made demands on plaintiff at its home office 
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in the city of New York for payment of its proportion of certain losses 
claimed to have been sustained by defendant as the result of certain 
defalcations on said surety bond, and for which proportion of said losses 
the defendant claimed the plaintiff was liable under said purported con- 
tract of reinsurance; that the said claims of the defendant were allowed 
by plaintiff, and the plaintiff, relying on certain representations of de- 
fendant, made payment to defendant on account of said claims, said pay- 
ments aggregating the amount sued for. 

It is then averred that both plaintiff and defendant at the time of 
said payments believed that a contract of reinsurance existed between 
the parties, but as a matter of fact there was no such contract, and that 
the plaintiff, after making such discovery, demanded the return of the 
sum so paid, alleged to be made under a mistake of fact, which payment 
was refused; that said mistake was not discovered until March, 1915; 
that on April 14, 1915, plaintiff demanded the return to it of the sum of 
$6,257.52. 

The answer, in addition to a general denial, affirmatively averred 
that the defendant executed the said surety bond referred to in the peti- 
tion, and that prior to the issuance thereof it applied to plaintiff’s resi- 
dent agent, Mr. Rankin, for reinsurance to the extent of 25.9 per cent. 
of any sums that defendant might be obligated to pay, and that on No- 
vember 20, 1911, plaintiff's agent contracted in writing for such insur- 
ance; that on December 14, 1911, plaintiff sent a bill to the defendant 
for plaintiff's share of the premium due it for said alleged reinsurance, 
and that same was paid; that thereafter, on January 20, 1914, plaintift 
was again paid premiums on said contract of reinsurance, and is now 
estopped to deny the execution and existence of such a contract. 

It is further set up in said answer that, after the execution of the 
surety bond on behalf of said Charles Turnell, claims were made thereon 
against the defendant, and that such claims were submitted to the plain- 
tiff and in due time paid by it, which action on its part constituted a 
ratification of the said contract of reinsurance, that the contract with 
plaintiff prevented the defendant from procuring reinsurance from any 
other surety company, when said insurance could easily have been ob- 
tained in such other company, and that the repudiation of the said rein- 
surance agreement caused great loss and damage to defendant. 

Following the filing of a general denial in the way of reply to the 
affirmative matters set up in the answer, the cause was tried by the court 
sitting as a jury, a jury being waived by the parties, and after a hearing 
there was a judgment entered on behalf of defendant, from which the 
plaintiff has perfected an appeal. 

[1] The controverted question of law and fact involved in the case 
is whether or not a contract of reinsurance existed between the plaintiff 
and defendant. Few of the facts are in dispute. There was a conflict in 
the evidence as to whether the plaintiff's agent, Rankin, had orally 
entered into the reinsurance agreement before the written contracts were 
sent to him for signature, the defendant’s witnesses testifying one way, 
and the plaintiff's witnesses to the contrary. There is a further conflict 
as to whether the plaintiff's agent, Rankin, notified the defendant’s agent 
at St. Louis that the reinsurance had been declined. Rankin testifies 
that he gave such notice to the defendant in January, 1912. This the de- 
fendant’s witnesses deny. In considering the question, in view of the 
fact that the trial court found for the defendant, we must assume that 
such disputed questions of fact were ruled in favor of the defendant, and, 
a. being substantial evidence to support such finding, we are bound 
thereby. 

The undisputed evidence was to the effect that two copies of the 
Teinsurance agreement were duly signed by the officers of the defendant 
company, and in November, 1911, were sent by that company to the 
plaintiff's representative in St. Louis, Mr. Rankin; that Rankin, as at- 
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torney in fact for the plaintiff company, signed both copies of the agree- 
ment and forwarded same to the home office of the plaintiff in the city 
of New York; that the plaintiff's vice president, Armitage, in charge of 
its contract department, returned one executed copy of the agreement to 
Rankin, and in a letter criticized him for having accepted the risk and 
directed that he not accept any more reinsurance on behalf of the con- 
tract of Turnell; that in response to this letter Rankin wrote Armitage, 
informing him that two reinsurance agreements had been sent for his 
approval before delivery, and that Rankin was then holding the reinsur- 
ance agreement until he heard from Armitage as to whether plaintiff 
company wished to continue on the risk. 

It was further undisputed that neither one of the copies were re- 
turned to the defendant, but thereafter the plaintiff rendered to the de- 
fendant a bill for the first annual premium, which was paid by the de- 
fendant and accepted by the plaintiff. Nothing further transpired until 
the next annual premium became due, when the plaintiff again sent a 
bill to the defendant for the premium, which was also paid; that in 
December, 1913, plaintiff was notified by defendant of a loss under the 
bond, and plaintiff company thereupon made an investigation and there- 
after paid its proportionate part of said loss. 

Plaintiff’s evidence tended to also prove that in January, 1912, Rankin 
had notified the defendant company that the risk had been declined; also 
that he notified Vice President Armitage of the plaintiff company that 
the risk had not been accepted. 

It appeared from plaintiff’s evidence that in January, 1914, its vice 
president in charge of its legal department discovered there was some 
question as to the existence of the reinsurance agreement, and thereupon 
wrote to the St. Louis office of the plaintiff company and ascertained 
that the copy of the reinsurance agreement was in the files of the St. 
Louis office and had not been delivered to the defendant company; that 
thereupon the plaintiff company returned to the defendant the premiums 
that had been received by it on account of the agreement and without 
explanation as to what the remittance covered. When the defendant 
company learned the remittances were for a return of the premiums on 
account ‘of the reinsurance agreement, it returned same to the plaintiff, 
by sending its check, but this plaintiff refused to receive. 

Defendant’s evidence tended to show that Rankin, the agent of the 
plaintiff, solicited the reinsurance from the defendant, and after negotia- 
tions accepted the same, and that thereupon the defendant signed the two 
copies of the agreement and forwarded same to Rankin for signature; 
that, as stated, the plaintiff billed the plaintiff for the premiums, which 
were duly: paid by the defendant, and also that the plaintiff recognized 
the contract and paid losses arising under the original insurance contract. 
As stated, the defendant’s evidence further showed that the plaintiff did 
not notify the defendant that the reinsurance agreement had been de- 
clined; that it supposed it was in force and effect; and that the defend- 
ant would have been able to secure, in the event the insurance was de- 
clined, other insurance from solvent companies. 

While it may be that it was the intention of the parties that one of 
the copies of the written contract should have been returned to the de- 
fendant after being signed by the plaintiff, it does not follow that this is 
necessary under the evidence in the case to make the contract binding. 
The acts and conduct of the plaintiff thereafter clearly indicate that it 
had accepted the contract and intended to be bound thereby. Defendant 
considered the contract in force and effect, and apparently the plaintiff 
so considered it; otherwise it would have returned both copies to the 
defendant, and would not have asked for the payment of the premium 
which was due it under the terms of the contract. It appeared that the 
defendant could have perfected reinsurance from other solvent companies 
had it been informed that no contract of insurance was in effect be- 
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tween it and plaintiff company. It was necessary for the defendant to 
take out reinsurance in order to avoid exceeding the amount of insur- 
ance that it could carry under the law on a single risk. For a period of 
three years the plaintiff recognized the contract as being in existence, 
collected the premiums due it thereunder, and also recognized the contract 
by paying certain losses incurred on account of the original insurance 
obligation. Such conduct on its part, considering the fact that the de- 
fendant acted thereon to its detriment, was an acceptance of the agree- 
ment. 


[2] Although it was the intention of the parties in the first instance 
that the written contract should have been signed by both parties, still, 
where, as here, it was prepared by the defendant, signed by it, as here, 
and forwarded to the plaintiff for signature, which received it and re- 
tained it in its possession without objection or notification that it was 
not satisfactory, and where, as here, plaintiff thereafter acted upon the 
contract and accepted of defendant compliance with its terms for a pe- 
riod of some three years, the plaintiff under the law became bound 
thereby to the same effect as if the written contract had been formally 
executed. As is said in Sunbury v. Aaron, 136 Mo. App. 222, 116 S. W 
431: 


“The rule is well settled that, although a written contract be not 
signed by one or both of the parties, the acceptance by one of perform- 
ance by the other will give validity to the instrument and impose on the 
acceptor the corresponding obligation provided therein.” 


For other cases see Grafeman Dairy Co. v. St. Louis Dairy Co., 96 
Mo. App. 495, 70 S. W. 390; Stone v. Pennock, 31 Mo. App. 544; North- 
rup v. Colter, 150 Mo. App. 639, loc. cit. 646, 131 S. W. 364; Embry v. 
Dry Goods Co., 127 Mo. App. 383, loc. cit. 388, 105 S. W. 777; American 
Car Co. v. Walker, 87 Mo. App. 503; General Accident & Life Ins. Co. 
v. Building Co., 195 Mo. App. 375, 192 S. W. 147. In the case of North- 
rup v. Colter, supra, it is said: 

“But it is said contracts are sometimes made by the acts and conduct 
of one party indicating an acceptance of the proposition of another, and 
if, by his acts and conduct, he leads the proposer to believe he accepts 
the proposition under such circumstances as would lead an ordinarily 
prudent person to so believe, and the proposer acts upon such appear- 
ances to his detriment. The rule with respect to contracts of this char- 
acter savors of the doctrine of estoppel, and there is no doubt that in 
proper circumstances it may be invoked even though the party so ac- 
cepting the proposition entertained a secret intention to the contrary. In 
other words, where a proposition sufficiently clear is submitted to another 
to act upon and the person to whom the proposition is submitted makes 
such statements or does such acts with respect thereto as are sufficient 
to lead an ordinarily prudent: person acting in good faith to believe that 
the proposition has been accepted, and the proposer proceeds to the ful- 
fillment of the conditions and terms imposed, a jury may find a contract 
from such conduct, notwithstanding the secret intentions of the parties 
so alleged to have accepted the proposition. The doctrine proceeds in 
accord with the principles of natural justice, and, as before stated, is 
akin to an estoppel in pais.” 


[3] In the present case, while it may be the plaintiff at the time had 
no intention of being bound by the reinsurance agreement unless and 
until it delivered to the defendant a copy thereof duly signed, still its 
acts and conduct in acting on the contract and demanding a payment of 
the premium due it thereunder would lead an ordinarily prudent person to 
believe, as the defendant contends it did believe in the present case, that 
the reinsurance agreement was accepted, and defendant acted thereon ac- 
cordingly and did not seek a reinsurance agreement from other insurance 
companies. 
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Plaintiff’s counsel argue that all that was done by it was done 
through an honest mistake. There was no mistake on the part of the de- 
fendant. It does not appear that it demanded the return of one copy 
of the written contract. It assumed, and had the right to assume, that 
the plaintiff had accepted the contract, in view of the fact that it pro- 
mptly demanded payment of the premium, and therefore the defendant 
did not seek other protection, assuming that it had effected a contract 
of reinsurance. Furthermore, it appears that plaintiff sues upon the 
theory that the payments made to the defendant were made under a mu- 
tual mistake of fact. Plaintiff's evidence clearly shows that not only the 
agent of the plaintiff at St. Louis, but also its vice president in New 
York, knew that the reinsurance contracts had never been actually de- 
livered to the defendant. Notwithstanding this, the plaintiff proceeded 
and acted upon the theory that the contracts were in force and effect, 
and by its conduct led the defendant to believe that it had accepted the 
contract. 

[4, 5] We think the statute of frauds has no bearing on the case. 
This action is not brought to charge any person upon the agreement. 
Contracts under the statute of frauds are voidable only. Furthermore, 
a reading of the contract shows clearly that it is a pure reinsurance 
agreement, which, like insurance contracts, are not within the statute 
of frauds. McIntyre v. Federal Life Ins. Co. 142 Mo. App. 256, 126 S 
W. 227; King v. Insurance Co., 195 Mo. 290, 92 S. W. 892, 113 Am. St. 
Rep. 678, 6 Ann. Cas. 618. 

We rule that there is a valid contract of insurance existing between 
the parties, and that under the conceded and undisputed facts plaintiff is 
not entitled to recover upon the theory presented in its petition. Such 
being the case, the ruling of the court in refusing to give plaintiff's 
declarations of law becomes immaterial. 

The judgment should be affirmed. 


Per CuriAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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WILLIAMS v. HAMILTON FIRE INS. CO. 


(New York Supreme Court, Appellate Term, Second Department. June 
21, 1922.) 


194 New York Supplement, 798. 


1. INSURANCE—APPRAISAL HELD NOT CONDITION PRECE- 

DENT TO RIGHT OF RECOVERY. 

Under an automobile collision insurance policy, providing that in 
case of disagreement damages must be determined “before recovery can 
be had,” and that the sum for which the company is liable shall be paya- 
ble 60 days after receipt of preof of loss, etc., “including an award by 
appraisers when appraisal is required,” an appraisal is not a condition 
precedent to plaintiff’s right to recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


2. INSURANCEB—AWARD OF APPRAISERS BINDING, IN AB- 

SENCE OF FRAUD. 

Award of appraisers, fixing the amount of damages to insured auto- 
mobile from collision, was binding and conclusive on the question of 
damages, in the-absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 


3. INSURANCE—APPRAISAL OF DAMAGES NOT SUBMISSION 
TO ARBITRATION, REQUIRING APPRAISERS TO BE 
SWORN. 

Arbitration Law does not make agreements to determine certain 
facts arbitrations, if they were not such prior to its enactment, and does 
not change the rule that, where appraisers are appointed under the provi- 
sions of a policy to determine the damages to insured property, the sub- 
mission of the question of damages does not amount to an arbitration, 
as the appraisers do not pass on the question of liability, but only on the 
question of damages, and that therefore their awards are not invalidated 
by the fact that the appraisers are not sworn and the proceedings are not 
conducted in accordance with Civ. Code, §§ 2366, 2368, 2369, relating to 
arbitrations. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 


4. INSURANCE — NONWAIVER AGREEMENT HELD NOT TO 
PREVENT APPRAISAL OF AMOUNT OF LOSS FROM BE: 
ING CONCLUSIVE. 

Where automobile collision insurance policy provided that appraisers 
should determine the amount of the damage, and nonwaiver agreements 
provided that appraisal to determine the amount of the loss should not 
be considered as waiving rights, or as admitting or denying liability, 
while the nonwaiver agreements reserved the question of liability, they 
did not affect the conclusiveness of the finding of the appraisers as to the 
amount of the loss. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 
5. INSURANCE — APPRAISER NOT ALLOWED TO IMPEACH 
OWN DECISION. 


A statement by an appraiser under an insurance policy that he signed 
the award because he believed that it was not binding was insufficient 
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to avoid the award, as an appraiser will not be heard to impeach his own 
decision. 
(For other cases, see Insurance, Dec. Dig. § 574[3].) 


Appeal from Municipal Court, Borough of Richmond, First District. 

Action by Fannie Williams against the Hamilton Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed, as 
modified. 


Argued June term, 1922, before Cropsey, Lazansky, and Faber, JJ. 


F. Campbell Jeffery, of New York City (George Richards, of New 
York City, of counsel), for appellant. 

Isidor Bregoff, of New York City (Joseph B. Handy, of Stapleton, 
of counsel), for respondent. 


Cropsey, J. Plaintiff has a judgment upon a policy insuring her 
automobile against damages resulting from collision. Upon the trial 
defendant conceded its liability, and contested only the amount of the 
damage, claiming that the plaintiff's damages could be only the sums 
fixed by the appraisers. There had been two collisions, and hence two 
awards. The trial court held against the defendant’s contention, and 
the plaintiff has recovered a much larger sum than the amounts fixed 
by the appraisals. 

The policy was issued May 29, 1920. By its terms the defendant was 
to be liable only for the actual cost of repairing the damage done. The 
policy provided: 

“In the event of disagreement as to the amount of loss or damage, 
the same must be determined by competent and disinterested appraisers 
before recovery can be had hereunder.” 


Provision is then made for the selection of appraisers and an um- 
Dire, the award of any two determining the amount of the damage. The 
following provision is also in the policy: 

“This company shall not be held to have waived any provision or 
condition of this policy or any forfeiture thereof by any requirement, act, 
or proceeding on its part relating to the appraisal or to any examination 
herein provided for; and the sum for which this company is liable, pur- 
suant to this policy, shall be payable 60 days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers when 
appraisal is required hereunder.” 


The complaint does not allege any appraisal. The answer sets forth 
that there have been appraisals and that the damages thereby have been 
fixed at a sum stated. The return contains an offer of judgment for 
that amount, executed on behalf of defendant. 


[1] Defendant's first point is that under the policy an appraisal was 
a condition precedent to the right of plaintiff to recover. The policy 
does say that, if there is a disagreement as to the amount of damage, 
it must be determined by appraisers “before recovery can be had.” But 
the policy, as its provision already quoted shows, also suggests that an 
appraisal shall be had only when required. Under language almost 
similar, the Court of Appeals has held that an appraisal is not a con- 
dition precedent to the plaintiff's right to recover. Chainless Cycle 
Mfg. Co. v. Security Ins. Co. 169 N. Y. 304, 310, 62 N. E. 392. See, 
also, Wilbisky v. German Alliance Ins. Co., 90 Misc. Rep. 335, 152 N. 
Y. Supp. 1048. 
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[2, 3] Defendant proved that the parties had entered into an agree- 
ment by which appraisers and an umpire were appointed under the 
policy and that two of them had signed awards. Plaintiff contends the 
awards are not binding, because the appraisers were not sworn and the 
proceedings were not conducted in accordance with the provisions of 
the Civil Code. Sections 2366, 2368, 2369. Those sections, and others, 
relate to arbitrations. Defendant’s claim is that appraisers, appointed 
merely to determine the amount of damage, are not arbitrators, and 
hence the provisions of the Civil Code do not apply. If the submission 
of the question of damage to these appraisers constituted an arbitra- 
tion, then the awards are not binding. If it was not an arbitration, 
they are binding and conclusive upon the question of damage, in the 
absence of fraud. Steinberg v. Boston Ins. Co., 144 App. Div. 110, 
112, 128 N. Y. Supp. 994. The question is squarely presented: 

“Is the clause in the policy providing for the appointment of ap- 
praisers in effect a provision calling for an arbitration?” 


And the consideration of that question involves this further one: 

“Can there be any agreement by which a method is provided for 
determining any fact in a controversy outside of court which does not 
amount to an arbitration?” 


Here but one matter was submitted to the appraisers and that was 
the amount of the damage. They had no authority to pass upon the 
question of liability. If there can be any submission which is not an 
arbitration, it would seem that such a submission as this would be one. 
The rule very generally stated is that the appointment of appraisers 
to determine merely the amount of damage is not a submission to ar- 
bitration. 2 Ruling Case Law, tit. “Arbitration & Award,” § 2, pp. 351, 
352; 14 Ruling Case Law, tit. “Insurance,” § 525, p. 1354. See also cases 
collected in note 47 L. R. A. (N. S.) at pages 381 to 387. 

In Garr v. Gomez, 9 Wend. 649, 661, Senator Seward said: 

“A distinction is justly made between the reference of a collateral or 
incidental matter of appraisement or calculataion, the decision of which 
is conclusive of nothing as to the rights of the parties, except the mere 
appraisal or statement, and a submission of matters in controversy for 
the purpose of final determination. * * * A reference of a collateral 
fact, or the submission of a particular question forming only a link in 
the chain of evidence, is not calculated to put an end to the controversy; 
it barely substitutes the judgment of the referee in the place of evidence 
* * * on that incidental or collateral matter, leaving the controversy 
open. Such a decision is not an award, and a reference of such a matter 
is not a submission to arbitration.” 


And in Toledo Steamship Co. v. Zenith Transportation Co., 184 Fed. 
391, 401, 106 C. C. A. 501, 511, the court said: 

“It has been frequently decided that an agreement to submit to the 
decision of others a question involving only calculation, or appraisement 
or the fixing of values, and the like, or something ministerial in character, 
does not constitute an arbitration under the strict rules of the common 
law. The distinction between the submission of such a question and one 
involving judicial functions is of vital importance, because the latter may 
be revoked at common law, while the former cannot be.” 

And in Royal Ins. Co. v. Ries, 80 Ohio St. 272, 88 N. E. 638, the 
court said: 

“The distinction between an agreement for appraisement and an 
agreement to submit to arbitration may not always be plain. But when 
the question of the liability of the company under the policy, and every 
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question is reserved, and the only submission provided for is an appraisal 
of the property at and after the time of the fire, to determine the single 
question of the amount of the loss, it would seem to be an agreement for 
an appraisement, and not an arbitration.” 


There are a number of other authorities in this state which accept 
the distinction pointed out in the cases cited, and which hold that an 
agreement to submit the question of damage to appraisers is not an 
agreement to submit to arbitration. In Strome v. London Assurance 
Corporation, 20 App. Div. 571, 572, 47 N. Y. Supp. 481, 482, Willard 
Bartlett, J., writing for the court, said: 

“The appraisement and estimate under the New York standard policy 
of fire insurance is not the same proceeding as an arbitration and award 
at common law or under the Code.” 


In Brink v. New Amsterdam Fire Ins. Co., 28 N. Y. Super. Ct. 104, 
123, the appointment of appraisers to fix the amount of damage under 
an insurance policy was held not to be a submission to arbitration. In 
that case the court said: 

“There is scarcely a day in which, in commercial transactions, the 
valuation of property or estimate of damages is not entrusted to third 
parties, and no one has yet dreamed of looking upon them as arbitrations, 
and subjected to all the formalities imposed on them by the Revised 
Statutes (2 R. S. 541, §§ 1-25; Bulson v. Lohnes, 29 N. Y. Rep. 291), 
with the paraphernalia of oaths, witnesses, and notices of trial.” 


There were similar holdings in Fleming v. Phoenix Assurance Co., 
75 Hun, 530, 27 N. Y. Supp. 488; Townsend v. Greenwich Insurance 
Co., 86 App. Div. 323, 83 N. Y. Supp. 909, affirmed 178 N. Y. 634, 71 N. 
E. 1140; American Steel Co. v. German-American Fire Insurance Co., 
187 Fed. 730, 109 C. C. A. 478; Freeman v. Ralph Realty Corporation 
(App. Div., 1st Dept.) 198 App. Div. 788, 191 N. Y. Supp. 72. 

The courts have always recognized that all agreements to submit to 
third persons the decision of questions do not necessarily constitute ar- 
bitrations. So it has been held not to be an arbitration where the par- 
ties had agreed that some questions should be determined, and had made 
their determination a condition precedent to the bringing of any action. 
President, etc., of Delaware & H. Canal Co., v. Pennsylvania Coal Co., 
50 N. Y. 250; Wyckoff v. Woarms, 118 App. Div. 699, 708, 103 N. Y. 
Supp. 650; National Contracting Co. v. Hudson River Water Power Co., 
170 N. Y. 439, 63 N. E. 450; Molloy v. Village of Briarcliff Manor, 145 
App. Diy. 483, 129 N. Y. Supp. 929. There is also the class of cases in 
which the price of goods sold, or the quantity of work done, is to be 
determined by a reference to a third person. These have been held not 
to be arbitrations. Some of the courts, however, have said that was be- 
cause there was no controversy existing. But, even where there was a 
controversy on such a point, it has been held the submission of the ques- 
tion was not an arbitration. Wurster v. Armfield, 175 N. Y. 256, 264, 
67 N. E. 584. In the case just cited, a lease provided for a renewal at a 
rental to be agreed upon, and, in the event of the parties failing to agree, 
the rent was to be fixed by appraisers. The parties could not agree and 
there was an appraisal as provided. The appraisers did not take the 
oath mentioned in section 2369 of the Civil Code, and did not comply 
with other provisions thereof. The Court of Appeals said those sections 
did not apply to such a matter, saying (175 N. Y. 264, 67 N. E. 586): 

“But we are of the opinion that the appraisal in this case was not a 
submission of a controversy to arbitration within the meaning of those 
provisions, but, instead, it was an appraisal made under the provisions 
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of the contract for the purpose of fixing the amount that should be paid 
by the tenant and included in his contract.” 


And in so stating the court, in effect, ruled that the submission of the 
question to appraisers was not an arbitration, either under the Civil 
Code or at common law, for it held that an oath was not necessary. and 
all arbitrators, whether appointed under the provisions of the Code or 
of the common law, must take an oath. Section 2369, Civil Code; 
Hinkle v. Zimmerman, 184 N. Y. 114, 76 N. E. 1080. 

In Turner v. New York Central & Hudson R, R. R. Co., 74 Misc. 
Rep. 524. 132 N. Y. Supp. 418, the stipulation submitting the question 
of the amount of damage, but not the question of liability, to apprais- 
ers, was held not to be an arbitration, and the appraisers were not re- 
quired to take an oath. The submission there was made while an ac- 
tion was pending. Plaintiff would distinguish this case upon that ground. 
But it does not seem clear to us that that fact should determine whether 
or not a submission constitutes an arbitration. In the cited case the at- 
torneys for the parties stipulated that the damages might be fixed by 
appraisers. Had the same attorneys stipulated that third persons should 
decide the entire controversy between the litigants. such a stipulation 
would have been deemed a submission to arbitration, just as a similar 
agreement, entered into by the parties themselves, would have been 
classified. We do not see that it is material whether the submission is 
agreed to by the parties, or by their attorneys, or whether it is made 
before an action is begun, or while it is pending. 

Plaintiff cites no authorities to controvert the holding in the cases 
already mentioned. Her sole contention is that they are no longer ap- 
plicable because of the enactment of the Arbitration Law (chapter 275, 
Laws 1920 [Consol. Laws, c. 72]). It is a fact that that law was enacted 
and took effect before the policy in question was written. But has it 
any effect upon the question under discussion? Long before this law was 
passed the Civil Code contained provisions relating to arbitration. Most 
of them in turn had been taken from the Revised Statutes. Except in 
some respects, which in no way affect this question, those sections of the 
Civil Code remain unchanged. Indeed, by section 8 of the Arbitration 
Law, all the sections of the Civil Code dealing with arbitrations (sec- 
tion 2365 to 2386, inclusive), with the exception of three sections (2383 to 
2385. inclusive). which were repealed. and which have no bearing upon 
this question, were made applicable to arbitration agreements under the 
Arbitration Law, so far as they were practicable and consistent there- 
with. 

We find nothing in the Arbitration Law that broadens the scope of 
an arbitration, or that defines it differently than the courts had there- 
tofore defined it—nothing that makes agreements to determine certain 
facts arbitrations, if they were not such prior to that law’s enactment. 
That law was intended merely to give vitality to arbitration agreements. 
Prior to its enactment, such agreements had been held to be revocable. 
By section 2 of that act it is provided that— 

“A provision in a written contract to settle by arbitration a con- 
troversy thereafter arising between the parties to the contract, or a sub- 
mission hereafter entered into of an existing controversy to arbitration 
pursuant to title 8 of chapter 17 of the Code of Civil Procedure, or arti- 
cle 83 of the Civil Practice Act, shall be valid, enforceable and irrevoca- 
ble, save upon such grounds as exist at law or in equity for the revocation 
of any contract.” 


The object of the law seems to be to encourage arbitrations by pre- 
venting the revocation of agreements calling for them. And as the 
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Court of Appeals has upheld the constitutionality of the act (Matter 
of Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 N. E. 288), that 
will now be the result. We therefore conclude that the Arbitration 
Law in no way affects the question we are now considering, and that 
the former holdings that appraisers are not arbitrators should be fol- 
lowed. 

[4] But plaintiff claims, further, that the awards of the appraisers 

are not binding because of the language of certain agreements that were 
signed by the parties. When the parties agreed to appoint the apprais- 
ers, they signed papers called nonwaiver agreements. These provided 
in part that any action taken, by either the company or the insured, to 
ascertain the amount of loss by appraisal or otherwise, should not be 
construed— 
“as a waiver of any of the rights to this agreement which do now or may 
hereafter exist, under the said policy of insurance or be taken as an 
admission or denial of any liability under said policy by reason of the 
alleged loss, claim for which is made.” 


Plaintiff argues that this language shows that the appraisals were not 
to be binding, and that the right of the plaintiff to sue for the amount 
of the damages she claimed to have sustained was reserved thereby. 
We do not think the agreements permit of this construction. We think 
they mean that the question of liability shall not be affected thereby. 
To hold as plaintiff argues would be to constitute the appraisals an 
empty ceremony. It would mean that the awards were not to be bind- 
ing and that no purpose could be accomplished by them. Plaintiff says 
the appraisals were to be informal for the purpose of seeing if the 
parties could not get together on a settlement or compromise. But the 
policy says that the appraisal shall determine the amount of the damage. 
It is not merely to be informal, but is to settle the amount of the dam- 
ages. We find nothing in the nonwaiver agreements to indicate that 
the parties intended them to have any different effect. This contention 
of the plaintiff would be equally potent if in fact the appraisers had 
taken the oath, and all the proceedings connected with their appraisals 
had been in exact conformity with the provisions of the Civil Code 
relating to arbitrations; for her claim is that, because of the language 
of the nonwaiver agreements, no matter what was done by the ap- 
praisers, and no matter in what manner it was done, it was not binding, 
and did not determine anything. We cannot agree with that conten- 
tion. 

The decision below, as the opinion there rendered shows, was based 
upon the holding that the appointment of the appraisers came within 
the provisions of the Arbitration Law, and as the provisions relating to 
arbitrations had not been complied with, the awards were not binding. 
the trial court did not find that the awards in question had been pro- 
cured by any improper means. The record would not justify such a 
finding. The fact that the awards were for a much smaller sum than 
the damages which the plaintiff proved, is accounted for by the testi- 
mony. That shows that the appraisers did not consider that all the 
damage done to the machine was caused by the collisions in question, 
but that some of it came from other causes not covered by the policy. 
The awards were signed by the umpire and the appraiser selected by 
the plaintiff. 

[5] It is said that the appraiser selected by the defendant thought 
the awards too high and so did not sign them. Upon the trial the ap- 
praiser selected by the plaintiff, while admitting that he had signed the 
awards and that he was not forced or compelled to do so, said he did 
not think they represented the amount of damage to which the plaintiff 
was entitled, and that he signed them only because he believed that 
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under the language of the nonwaiver agreements, the plaintiff would 
not be bound by them. This is a wholly insufficient reason for avoiding 
an award, and one which cannot be accepted. An appraiser is in prac- 
tically the same situation as a juror, and should not be heard to im- 
peach his own decision. There was no proof of fraud, and no evi- 
dence which would justify setting aside the awards. 


It therefore follows that the judgment must be reduced to the 
amount of the awards, with appropriate costs in the court below, and 
as so modified, be affirmed, without costs of this appeal. 


Lazansky and Faber, JJ., concur. 
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LOYAL ORANGE INSTITUTION v. MORRISON et at. 


(Supreme Court of Pennsylvania. May 8, 1922.) 
117 Atlantic Reporter, 683. 


2. INSURANCE—CLAIM TO SICK OR DEATH BENEFITS DUE 
AFTER LODGE WAS DECLARED DEFUNCT INVALID AS 
AGAINST STATE GRAND LODGE. 


Where lodge subordinate to a state grand lodge had been declared 
defunct by a previous judicial proceeding, claims to sick or death benefits 
by members of the defunct lodge, if due after the date when the local 
lodge became openly hostile to the authority of the state lodge, are not 
valid as against the state lodge. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from Court of Common Pleas, Philadelphia County; William 
H. Shoemaker, Judge. 

Suit by the Loyal Orange Institution again John Morrison, master, 
and others. From an order discharging a rule granted on petition of 
Thomas Young, in which the court was asked to interpret a decree and 
make a further order in relation thereto, the named petitioner appeals. 
Decree affirmed, with a procedendo. 


Argued before Moschzisker, C. J., and Frazer, Walling, Kephart, 
Sadler, and Schaffer, JJ. 


C. Oscar Beasley, of Philadelphia, for appellant. 
Walter L. Sheppard, of Philadelphia, for appellees. 


KepHartT, J. When this case was here before, 269 Pa. 564, 112 Atl. 
862, the decree of the court below was affirmed. At that time we said 
all issues which could have entered into the determination of the case 
were adjudicated in a previous equity hearing, and, as the question there 
raised related to that controversy, the decree of the court below should 
be affirmed. The matters are again brought to our attention in an ap- 
peal from an order of the court below discharging a rule granted on the 
petition of Thomas Young, wherein that court was asked to interpret 
its own decree and make a further order in relation thereto. Mean- 
while according to the demurrer, petitioners have partly, if not alto- 
gether, failed to comply with the mandatory order heretofore entered. 
We will not discuss the propriety of this appeal. It is apparent, how- 
ever, if such practice is permitted, orders and decrees of a court can be 
very much abused by supplemental petitions and appeals, to the detri- 
ment of the administration of justice. 

[1] Petitioner Young does not appear as a party to the original re- 
cord; nor is it averred he is a member of this lodge No. 65, except as 
he states he is master of Star Spangled Banner Loyal Orange Lodge No. 
65 (in 1921); this, though the decree found that lodge suspended and 
dormant under the laws of the order, and further, defendants were re- 
quired to turn over to the Grand Lodge within 30 days all property and 
funds of lodge No. 65, including all furniture, furnishings, regalia, para- 
phernalia, charter, seal, rituals, records, books, files and papers belonging 
to the lodge, as well as all moneys, securities, credits, accounts, bank or 
saving fund deposits, and deposit books, with other assets. Defendants 
there named were restrained from using or employing in any manner, 
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without the consent of the state Grand Lodge, the name they then at- 
tempted to work under, and from aiding or supporting, directly or in- 
directly, any other organization in the state of Pennsylvania, separate 
and apart from the state Grand Lodge, claiming or attempting to be or 
function, either nominally or substantially, as a state Grand Lodge of 
the Loyal Orange Institution of the United States of America. Young, 
in the face of this order, petitions the court as master of that lodge, 
without authority from the recognized state Grand Lodge, and in defi- 
ance of its rights as expressed in the decree. Such conduct holds in con- 
tempt the order heretofore made. 

[2, 3] It is further averred certain people are entitled to small sick 
or death benefits, amounting to $100. No time is fixed as to when they 
became due, and, if after 1913, when these men were openly hostile to 
the recognized lawful authority in this order, their lodge having been 
declared by that decree to be out of existence, of course they have no 
claim. Moreover, they have none in right of the present petitioner or 
any of the defendants named in this bill. Any they might have was per- 
sonal, and should have been presented by each individual to the proper 
officers of the state Grand Lodge or other duly accredited representa- 
tives. If due recognition be refused, the court below could correct any 
errors. These details are matters for that court. 

It is urged the state Grand Lodge is endeavoring to organize a new 
lodge to supplant the one declared defunct, a power which undoubtedly 
existed in them by virtue of the decree originally made, if not by the 
laws of the order. Petitioner further insists the property should be 
forwarded to the Supreme Grand Secretary, and that the officers of the 
Supreme Grand Lodge of the United States of America were the only 
ones to “remove the dormancy of a lodge,” reinstate its suspended mem- 
bers, or reinstate a lodge. This is simply treating without respect the 
decree of the court as originally made. Extreme leniency seems to have 
been exercised in forcing obedience to that decree, and, if complainants 
are to receive full credit for the order made, the decree should be en- 
forced in the manner directed by law. The orders and decrees of courts 
of law, made after full hearing, should not be permitted to be trifled with 
in the manner appearing in this case. 

The decree of the court below is affirmed, with a procedendo directed 
to the original decree entered in this case. 
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CITIZENS’ GUARANTY STATE BANK OF HUTCHINS v. 
NATIONAL SURETY CO. (No. 3684) 


(Court of Civil Appeals of Texas. Dallas. May 20, 1922. Rehearing 
Denied June 17, 1922.) 


242 Southwestern Reporter, 488. 


2. INSURANCE — NO LIABILITY UNDER BOND INDEMNIFY- 
ING AGAINST CASHIER’S EMBEZZLEMENT, WHERE ACTS 
WERE DIRECTED OR RATIFIED BY INSURED’S DIREC- 
TORS. 


Under a surety bond indemnifying a bank against loss from embez- 
zlement by its cashier, the surety is not liable for loss resulting from acts 
done openly and without concealment under the direction or with the ap- 
proval of the bank’s officers and board of directors or ratified and con- 
firmed by them without fraud or misrepresentation. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


3. INSURANCE — SURETY NOT LIABLE FOR LOSSES FROM 
ACTS OF BANK CASHIER DIRECTED OR RATIFIED BY 
BOARD OF DIRECTORS, THOUGH ULTRA VIRES. 


A surety company is not liable, under a bond indemnifying a bank 
against loss from embezzlement by its cashier, for loss resulting from 
acts authorized, ratified, or confirmed by the board of directors, though 
such transactions were ultra vires arid beyond the scope of the directors’ 
power to authorize and ratify. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


4. INSURANCE — NO RECOVERY ON INDEMNITY BOND 
WHERE NOTICE OF LOSS WAS NOT GIVEN WITHIN 
TIME REQUIRED. 

Under an indemnity bond requiring that an insured give insurer no- 
tice of any loss within 90 days after knowledge thereof, a bank cannot 
recover on a bond indemnifying against embezzlement by its cashier, 
where no notice was given insurer until about 44% months after insured 
learned the facts. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


5. INSURANCE — STATUTE INVALIDATING STIPULATIONS 
REQUIRING NOTICE OF CLAIM WITHIN LESS THAN % 
DAYS HELD INAPPLICABLE TO CONTRACTS INDEMNI- 
FYING AGAINST EMBEZZLEMENT BY EMPLOYEES. 
Vernon’s Sayles’ Ann, Civ. St. 1914, art. 5714, declaring invalid stipu- 

lations fixing the time within which notice of claims for damages shall 

be given at less than 90 days, is inapplicable to surety contracts indem- 
nifying against embezzlement by employees; the statute being a restric- 
tive one, and hence strictly construed. 


(For other cases, see Insurance, Dec. Dig. § 534.) 


Appeal from District Court, Dallas County; E. B. Muse, Judge. 

Action by the Citizens’ Guaranty State Bank of Hutchins against 
the National Surety Company. Judgment for defendant, and _ plaintiff 
appeals. Affirmed. 


W. H. Graham, of Dallas, for appellant. 
Brooks, Worsham & Rollins, of Dallas, for appellee. 
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LIFE. 


SOVEREIGN CAMP, W. O. W., v. BARNES. (No. 114.) 
(Supreme Court of Arkansas. July 10, 1922.) 
243 Southwestern Reporter, 55. 


2. INSURANCE—FILING OF AMENDED BY-LAW IS NOT PRE- 
REQUISITE TO ITS TAKING EFFECT. 


Under Crawford & Moses’ Dig. § 6097, requiring fraternal benefit 
societies to file copies of all amendments to their by-laws within 90 days 
after their enactment, but not expressly making such filing a prerequisite 
to the taking effect of the by-laws, the by-law is not prevented from tak- 
ing effect until it is filed. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


3. INSURANCE—MEMBER MUST TAKE NOTICE OF CONSTI- 
TUTION AND AMENDED BY-LAWS MADE PART OF THE 
POLICY. 

Where the constitution and by-laws of a fraternal benefit society are 
made part of the contract by statement to that effect in the policy, each 
member must take notice of the provisions of the constitution and by- 
laws and is bound by an amended by-law, though he was not notified of 
its adoption, 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—ACCEPTANCE OF DUES BY LOCAL OFFICER 
DOES NOT WAIVE BY-LAWS AS TO REINSTATEMENT. 
The requirement of the by-laws of a certificate of good health as a 

condition to reinstatement after forfeiture for nonpayment of dues is 

not waived merely by the acceptance of the dues and assessments by a 

local officer. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


5. INSURANCE — PROOF OTHERS HAD BEEN REINSTATED 
WITHOUT COMPLIANCE WITH BY-LAWS DOES NOT EN- 
TITLE TO REINSTATEMENT. 


Proof that a fraternal benefit society had permitted the reinstate- 
ment of other members after forfeiture of their certificates for nonpay- 
ment of dues does not entitled a member to reinstatement without com- 
pliance with the by-laws, even though it amounts to proof of a general 
custom to that effect. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Ashley County; Turner Butler, Judge. 

Action by Maggie Barnes against the Sovereign Camp, Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Reversed, 
and judgment entered for defendant. 


T. E. Helm, of Little Rock, for appellant. 


G. P. George and Compere & Compere, all of Hamburg, for appel- 
ee, 


23 Vol. LX. 
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NATIONAL COUNCIL OF KNIGHTS AND LADIES OF SE- 
CURITY v. WALTON. (No. 11269.) 


(Appellate Court of Indiana, Division No. 2. June 27, 1922.) 
136 Northeastern Reporter, 25. 


1. INSURANCE—ABSENCE OF TENDER OF RETURN OF CON- 
SIDERATION IS WAIVER OF FRAUD. 


Where a paternal benefit insurer desires to rescind the contract on 
the ground of fraud, it must return, or offer to return, the consideration 
received within a reasonable time after acquiring knowledge of the fraud; 
and, if there be no rescission during insured’s life, then, after his death, 
the insurer must tender the consideration to the beneficiary within a 
reasonable time after discovery of the fraud, bringing the money into 
court if the beneficiary refuses to accept it, and failure to comply with this 
rule is a waiver of the fraud. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


2. INSURANCE— ANSWER EXCUSING FAILURE TO TENDER 
RETURN OF CONSIDERATION MUST SHOW WHEN 
KNOWLEDGE OF FRAUD WAS ACQUIRED. 


In action on a benefit certificate, an answer, seeking rescission for 
fraud and seeking to excuse failure to return the dues and assessments 
sooner, but not disclosing when the insured acquired knowledge of the 
fraud, held insufficient. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


Appeal from Circuit Court, Gibson County; Thos. Duncan, Special 


ge. 

Action by Elizabeth Walton against the National Council of the 
Knights and Ladies of Security. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Arthur W. Fulton, of Chicago, Ill., Harvey Harmon, of Princeton, 
and Edmund L. Craig, of Evansville, for appellant. 

John M. Vandeveer, of Oakland City, Sanford Trippett, of Prince- 
ton, and Albert W. Funkhouser, Arther F. Funkhouser, Simon L. Van- 
deveer, and Robt. D. Markel, all of Evansville, for appellee. 


DausMAN, J. This action was instituted by the appellee, Elizabeth 
Walton, to recover on a beneficiary certificate issued by the appellant to 
her son, Curtis Walton, in which certificate she was named as the sole 
beneficiary. The trial resulted in a finding and judgment for the plain- 
tiff. The only alleged errors presented are the sustaining of a demur- 
rer to the amended fourth paragraph of answer and to the sixth para- 
gtaph of answer, respectively. By each of these paragraphs the defend- 
ant sought to interpose the defense of fraud, based on certain statements 
made by the insured in his application. 

The averment in the amended fourth paragraph, relating to the ef- 
fort to rescind the contract of insurance, is that the defendant did not 
know that the statements were false until after the death of the insured, 
and for that reason the defendant was unable to return the consideration 
to him; that no administration has been granted on his estate, and there 
is no personal representative to whom the consideration could be ten- 
dered; and that the defendant now brings into court the dues and assess- 
ments for the benefit of whomsoever may be entitled thereto. 
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[1] In this jurisdiction the rule is well established that where an 
insurer desires to rescind the contract on the ground of fraud, it must 
return, or offer to return, the consideration within a-reasonable time after 
acquiring knowledge of the fraud; but if there be no rescission during the 
life of the insured, then (after his death) the insurer must tender the 
consideration to the beneficiary within a reasonable time after acquiring 
knowledge of the fraud, and if the beneficiary refuses to accept the 
consideration, the money must be brought into court for the use of the 
beneficiary. Failure to comply with this rule amounts to a waiver of the 
fraud. Grand Lodge, etc., v. Clark, 189 Ind. 373, 127 N. E. 280; Supreme 
Tribe v. Lennert, 178 Ind. 122, 98 N. E. 115; Commercial Life v. Sch- 
royer, 176 Ind. 654, 95 N. E. 1004, Ann. Cas. 1914A, 968; American Cent. 
Life Ins. v. Rosenstein, 46 Ind. App. 537, 92 N. E. 380; Anchor Ins. Co. 
v. Meyer, 61 Ind. App. 35, 111 N. E. 436; State Life Ins. Co. v. Pletcher 
(Ind. App.) 134 N. E. 876. 

[2] The averment in the amended fourth paragraph of answer does 
not show a compliance with the rule above stated. The time when 
knowledge of the fraud was acquired is not disclosed; therefore it is im- 
possible to determine from that paragraph of answer whether or not the 
insurer acted with reasonable promptitude. Furthermore, there is no 
averment in that paragraph that the consideration was tendered to the 
beneficiary. 

What we have said concerning the amended fourth paragraph of 
answer is equally applicable to the sixth. Each of these paragraphs is 
fatally defective. 

It is unnecessary to discuss other questions concerning the sufficiency 
of these paragraphs. 

Judgment affirmed. 


FIDELITY MUT. INS. CO. v. PREUSER. 


(Court of Appeals of Kentucky. April 28, 1922. Rehearing Denied 
June 28, 1922.) 


242 Southwestern Reporter, 608. 


1. INSURANCE—APPLICATION MUST BE PLAINLY EXPRES- 
SED IN POLICY TO BE PART OF THE CONTRACT. 
Though Ky. St. § 679, relates only to insurance upon the co-operative 

or assessment plan, under section 656, relating to old-line life insurance, 

and providing that no company shall make any contract as to such in- 
surance other than is plainly expressed in the policy, the application, to be 

a part of the policy, must be plainly expressed therein. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


2. INSURANCE—APPLICATION NOT ADMISSIBLE UNLESS IT 
IS ATTACHED TO POLICY. 


An application for life insurance must be attached to or recited in 
the policy or it cannot be received in evidence. 


(For other cases, see Insurance, Dec. Dig. § 650.) 
3. INSURANCE — APPLICATION IS NOT “PLAINLY EXPRES- 
SED” IN POLICY UNLESS IT IS “LEGIBLE.” 


The requirement that the contract of insurance must be “plainly ex- 
pressed” in the contract requires, in addition to clarity of terms, that it 
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be legible—that is, capable of being read or deciphered, distinct to the 
eye—and means more than an expression in the policy requiring unusually 
good eyesight to decipher it. 

(For other cases, see Insurance, Dec, Dig. § 151[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Plainly.) 


4. INSURANCE — PHOTOGRAPHIC COPY OF APPLICATION 
HELD NOT LEGIBLE ENOUGH TO BE PART OF THE POL. 
ICY. 


A photographic copy of the application for life insurance in reduced 
size attached to the policy, in which the reading matter was so small and 
indistinct that it required unusually good eyesight to decipher it, was not 
plainly expressed in the policy as required by Ky. St. § 756, so that the 
insurance company cannot defend against recovery on the policy on the 
ground of misrepresentations of material facts in the application. 


(For other cases, see Insurance, Dec, Dig. § 151[2].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by Dorothy S. Preuser against the Fidelity Mutual Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Bruce & Bullitt, of Louisville, for appellant. 
Eugene R. Attkisson and Lawrence F. Speckman, both of Louis- 
ville, for appellee. 


— a 


UNION CENT. LIFE INS. CO. v. JACKSON. 
(Court of Appeals of Kentucky. June 23, 1922.) 
242 Southwestern Reporter, 588. 


1. INSURANCE — BENEFICIARY HAS BURDEN OF PROVING 
PAYMENT OF PREMIUM NOTE, WHICH REPLY ADMIT- 
TED WAS MADE. 


In an action on a life insurance policy, where recovery depended on 
whether there had been paid a premium which would have extended the 
term of the policy to include the date of the death of insured, and the 
reply admitted that a note had been executed by insured, as alleged in 
the answer, in part payment of that premium, and averred that it had 
been paid, the burden was on the beneficiary to prove the note was paid. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


6. INSURANCE — BURDEN IS ON BENEFICIARY TO PROVE 
NO NOTE WAS OUTSTANDING AT TIME OF DEFAULT. 


In an action by the beneficiary to recover on a life insurance policy, 
which provided for an extension of the term after payment of the third 
premium on default in paying subsequent premiums, if no note was out- 
standing against the policy at the time of the default, the burden is on 
the beneficiary to prove that no note was outstanding. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
7. INSURANCE—UNIDENTIFIED PAPER, STATING AMOUNT 


DUE, HELD NOT TO SHOW PREMIUM NOTE HAD BEEN 
PAID. 


In an action on a life insurance policy, where the issue was whether 
there were outstanding premium notes at the time of default which pre- 
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vented extension of the term to the date of the death of insured, a paper 
found among the effects of insured, stating the amount of the premium 
due and the amount of dividends to be deducted therefrom, but not in- 
dicating in any way that it emanated from the insurance company, is 
not sufficient proof that a note given for the payment of a previous pre- 
mium had been paid at the time of the default in payment of the pre- 
mium referred to in the paper. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


8. INSURANCE — POLICY HELD NOT TO GRANT THREE- 
FOURTHS EXTENSION FOR PAYMENT OF THREE- 
FOURTHS OF ANNUAL PREMIUM. 


A life insurance policy, expressly providing that no extension of 
term for the payment of any premium will be given unless the entire 
premium is paid, as well as all notes executed therefor at the time of de- 
fault, does not entitle insured to an extension of the term insurance equal 
to three-fourths of the extension specified for payment of the full pre- 
mium on proof of payment of three-fourths of the premium. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 


Appeal from Circuit Court, Whitley County. 

Action by Nora Jackson against the Union Central Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, for 
new trial. 


Maxwell & Ramsey, of Cincinnati, Ohio, and Tye & Siler, of Wil- 
liamsburg, for appellant. 

Henry C. Gillis and B. B. Snyder, both of Williamsburg, for ap- 
pellee. 


Tuomas, J. On March 15, 1903, the appellant and defendant below, 
Union Central Life Insurance Company, issued a policy on the life of 
Berry S. Jackson, by which it agreed to pay upon his death to Bertha 
M. Jackson, the beneficiary therein, who was a sister of the insured, 
the sum of $1,000 upon the conditions therein named, one of which was 
the payment of the annual premiums of $44.46 as therein stipulated. and 
under the heading “Privileges and Guaranties,” printed on the back of 
the policy and as a part of it, was the stipulation that— 

“In case of default in the payment of any premium after three full 
years’ premiums have been paid, proviided there be not outstanding or 
unpaid any note given for a premium or part of a premium, or for a 
loan upon the security of this policy, no surrender for a paid-up policy 
having been made as above provided, this policy will be continued in 
force as a paid-up nonparticipation term policy for such time only as is 
named in table B below; if the death of the insured shall occur within 
three years from the date of such default and while the aforesaid term 
policy is in force, there shall be deducted from the amount payable 
thereunder a sum equal to the regular premiums, with interest, that 
would have been paid, had the original policy been kept in force.” 


The guaranteed extensioin in table B, referred to therein, was after 
the payment of three full premiums 10 years and 66 days and after the 
payment of four premiums it was 15 years and 98 days. The date for 
the payment of the premiums on the policy was the 15th of March each 
year, and it is quite conclusively shown that the first three premiums were 
paid, though some notes were executed at the times when they were due 
or part of them, but so far as this record shows they were paid before 
any default in the payment of any other premium. When the fourth pre- 
mium became due on March 15, 1906, there were four notes executed 
m part payment of it, one due in one month for $10, another due in 3 
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months for $10, another in 5 months for $10, and another due in 7 months 
for $9.65. The only cash paid at that time was the dividend of $4.81, 
to which the policy was entitled. When the fifth premium became due 
on March 15, 1908, nothing was done, then or at any time thereafter to- 
wards paying it. 

The insured died on April 26, 1919, 12 years 1 month and 11 days 
after making default, which was beyond the automatic extension al- 
lowed following the payment of 3 years’ premiums, but within the ex- 
tension allowed for the payment of 4 years’ premiums. After the death 
of the insured, the beneficiary in the policy, who in the meantime had 
married, assigned and transferred all her interest in it to the appellee and 
plaintiff below, Nora Jackson, the surviving widow of the insured, and 
she filed this action in the Whitley circuit court against defendant to re- 
cover the face of the policy, and in her petition she set out the above 
guaranty and alleged that the insured paid in full the first four pre- 
miums on the policy, and that at the time he made default in the pay- 
ment of the fifth premium there was not then outstanding any unpaid 
note given for a premium, or any part of it, nor any executed for a 
loan upon the security of the policy, and that it had never been surren- 
dered, and that under its terms she was entitled to recover. The answer 
was a general denial of the grounds of recovery, and in another para- 
graph it was alleged, in substance, that the insured partly paid the 
fourth annual premium with his note for $10 executed to the company 
on the 15th day of June, 1906, and due December 8, thereafter, and that 
neither he nor any other person had ever paid it, or any part of it, and 
that at the time he made default in the payment of the fifth premium 
that note was outstanding and unpaid, and for that reason, under the 
express terms of the policy, the automatic extension allowed after the 
payment of the fourth premium never attached, and that, the insured 
having died after the expiration of the extension following the payment 
of the third annual premium, plaintiff was not entitled to recover. 


Meeting that defense contained in the answer, the reply said: 


“The plaintiff, Nora Jackson, for reply to the second paragraph ot 
the answer herein, denies that neither the insured, Berry S. Jackson, nor 
the beneficiary under said policy, nor the plaintiff or any other person, 
has paid the said note or any part to this defendant or any one for it; 
denies that at any time, or at all, Berry S. Jackson made default in the 
payment of each, any or all of the premiums due on said policy after 
three full years’ premiums had been paid, or that there was then out- 
standing and unpaid the foregoing note so executed by the insured for 
a part of the fourth year’s premium due on said policy.” 


It will thus be seen that plaintiff's pleading admitted the execution 
of the note relied on by defendant as part payment of the fourth year’s 
premium, although it was dated differently from the premium date of 
the policy, and affirmatively alleged that it was paid, which, in order to 
obtain the extension contended for, must have been done before the de- 
fault of March 15, 1907. 

On. the trial plaintiff assumed: the burden of proof, and introduced 
the policy and the premium receipts for the first four premiums, show- 
ing the last one paid as heretofore indicated, and then introduced a 
paper, dated March 15, 1907, which was found with the policy after in- 
sured’s death, and which was signed by him, but not by the defendant, 
which reads: 

“Received of the Union Central Life Insurance Company the dividend 
declared January 1, 1907, on policy No. 259634, and applied toward the 
payment of the annual premium due this day upon said policy.” 


That language was followed by a memoranda showing the amount 
of the annual premium $44.46, the dividend of $5.66 due on it, and the 
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balance due in cash of $38.80. Plaintiff then closed her testimony, and 
defendant declined to introduce any, and moved the court for a peremp- 
tory instruction in its favor, and plaintiff made a similar motion. With- 
out acting on either of them, the court, with the consent of both parties, 
discharged the jury and later rendered judgment in favor of plaintiff, 
which it refused to set aside on defendant’s motion for a new trial, and 
the latter has appealed. 

[1] The question, very sharply presented, is: Upon whom rested 
the burden upon all the issues essential to a recovery under the circum- 
stances and conditions of the case? It will be observed that a condition 
precedent to the attaching of or the right to any extension of the pol- 
icy sued on after default in the payment of any premium was that no 
note executed for any premium or a part of it, or for any other con- 
sideration (and to secure which the policy was pledged), should be un- 
paid and outstanding at the time of the default; and plaintiff recognized 
such precedent condition by alleging in her petition that no such note 
was outstanding or unpaid when the default was made, which allega- 
tion we are satisfied was necessary to make the petition good. If that 
allegation had been only denied by the reply, there can be no doubt but 
that the burden of proving it was upon plaintiff, as it is an admittedly 
essential allegation to her recovery. But the answer went further, and 
affirmatively alleged the execution of the note of June 15, 1906, as a 
part of the fourth premium, and that it had not been paid. The reply 
admitted the execution of that note as part payment of the premium, 
but averred that it was paid before default. It would seem that there 
can be no doubt but that under the issue thus made the burden was upon 
plaintiff to prove the payment, which is an affirmative and not a negative 
fact. 

[2] Argument of counsel is largely directed, however, to the duties 
and right of plaintiff under the negative allegation in her petition that 
there was no outstanding note, as contemplated, at the time of the de- 
fault in the. payment of any premium, or, differently stated, that there 
was no such outstanding note at the time when the fifth premium became 
due, which, if true, extended the policy for 15 years and 98 days. That 
a litigant upon whom rests the burden of proof must introduce some 
testimony supporting an essential negative allegation is well settled. 10 
R, C..L. 899; 22 C. J. 80; 16 Cyc. 927, 928. And this is true “even as to 
facts within the knowledge or control of the other side.” 16-Cyc. supra, 
936. 

[3, 4] But the burden in such cases will be discharged “by proof 
which renders probable the existence of the negative fact” (22 C. J. 81), 
such as circumstances from which the negative allegations may be pre- 
sumed. If, however, the only evidence by which the necessary and es- 
essential negative allegation can be established is chiefly, if not entirely, 
within the power of the adverse party to produce, it will be the duty of 
the latter to-adduce it, although he does not have the general burden of 
proof in the case. 16 Cyc. supra, 937; 22 C. J. supra, 81, and the cases 
relied on from-this court of Northwestern Mutual Life Ins. Co. v. Callo- 
way, 38 S. W. 430, 18 Ky. Law Rep. 744, and Sun Life Ins. Co. v. Bevan, 
43 S. W. 427, 19 Ky. Law Rep. 1246. An instance of the character of 
case referred to is where the one having the general burden is called 
upon to prove a negative fact as to his adversary’s age. In that case 
the adversary has complete knowledge concerning the fact, which the one 
upon whom rests the general burden of the whole case does not have, 
and the exception to the general rule would apply. Another instance is 
found in the Calloway Case, supra, where the negative fact to be es- 
tablished related to a mental determination by the defendant and its ac- 
tion relative theretc, which could not possibly be. proven by plaintiff, 
who had the“géneral burden in the case. In the Bevan Case, the issue 
concerned the number of policies solicited by plaintiff, as agent, that had 
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become lapsed. It was held that this fact was so peculiarly within the 
knowledge of the defendant that it would be required to produce the evi- 
dence, notwithstanding the general burden of the entire case was upon 
plaintiff. 

[5] It must not be forgotten that the difficulty and inconvenience 
encountered in discharging the burden will not relieve against it. 16 
Cyc. supra, 937, where it is said: 

“As a matter of principle, the difficulty only relieves the party hav- 
ing the burden of evidence from the necessity of creating positive convic- 
tion entirely by his own testimony.” 


So that, as we have heretofore seen, slight circumstances from which 
a presumption of fact will arise will be sufficient in the character of 
case under consideration to discharge the burden. 

[6] In the instant case, if the outstanding note relied on by defend- 
ant was in existence, its production could have been enforced by a rule 
against defendant to do so, and it would not have been extremely dif- 
ficult or inconvenient for plaintiff to have taken the deposition of the 
proper officer of defendant to prove the facts. The most that can be 
said is that plaintiff did not have the necessary proof of the fact within 
her possession, which itself is rather indicative that the note was not 
paid; for, if so, it most likely would have been so stamped and delivered 
to the maker, which in this case was the insured. We are therefore 
convinced that this record does not present a case requiring defendant, 
who does not have the general burden, to prove the essential negative 
fact entitling plaintiff, who does have it, to recover under the exception, 
supra, to the general rule. 

[7] But it is insisted by plaintiff's counsel that the paper hereinbe- 
fore referred to, of date March 15, 1907, purporting to show what would 
be due from plaintiff in payment of the fifth premium, did not mention 
any outstanding note, but stated only the amount of cash that would be 
necessary to be paid in discharging all that premium, and that this fact 
was sufficient to raise the presumption that there was no such outstand- 
ing note. Perhaps that would be true, if that paper was shown to have 
emanated from the defendant and was sent to the insured by it, or if 
plaintiff had shown that it was on a usual and customary blank used by 
the defendant for that purpose, it might be presumed that it was so used 
in this instance, and that it emanated from and was sent by the defend- 
ant. There is no such proof, however, in the case; so far as this record 
shows, that paper may have been written by the insured, or some one at 
his instance and request. At any rate, there is nothing to show, or from 
which it could be presumed, that defendant had any connection with it. 

[8] It is furthermore insisted that, even if the note for $10 relied 
on in the answer was outstanding and unpaid, yet more than three-fourths 
of the fourth premium was paid at the time of the default, and that 
plaintiff is entitled to three-fourths of the additional extension allowed 
for the payment of that premuim. We do not so construe the terms of 
the policy, since it expressly says that no extension for the payment of 
any premium will be given, unless the entire premium is paid, as well 
as all notes executed therefor at the time of the default. While, there- 
fore, the default in the payment of any premium, after the right to an 
extension has been acquired, will not destroy that right, additional ex- 
tensions after the payments of subsequent premiums, followed by de- 
fault, will not be given, unless full payment is made according to the 
express language of the policy. 

We are therefore of the opinion that the plaintiff failed to meet the 
requirements of the law in discharging the burden of proof, which she 
assumed and which the law cast upon her, and the judgment is reversed, 
directions to grant a new trial and for proceedings consistent herewith. 
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DORSETT v. THOMAS, Strate BANK EXAMINER, ET AL, (No. 24751.) 


(Supreme Court of Louisiana. March 27, 1922. On Rehearing by the 
Whole Court, June 22, 1922.) 


92 Southern Reporter, 734. 


(Syllabus by Editorial Staff.) 
2. INSURANCE—CONTRACT MUST BE CONSTRUED AS WRIT- 
TEN. 
A contract of insurance, like every other contract, is the law between 
the parties, and every stipulation therein must be construed as written. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE — PROVISION AS TO “DEATH OF BENEFI- 
CIARY” HELD TO APPLY WHEN CORPORATE BENEFI- 
CIARY WENT OUT OF EXISTENCE. 


Where a life policy named a bank of which insured was cashier as 
beneficiary, a provision that in case of the “death of any beneficiary” 
before insured, the interest of such beneficiary shoud vest in insured, 
applied when the bank surrendered its charter and went out of existence; 
such going out of existence being the “death of the beneficiary.” 

(For other cases, see Insurance, Dec. Dig. § 589.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Death.) 


5. INSURANCE — UPON TERMINATION OF BENEFICIARY’S 
CORPORATE EXISTENCE, SUCCESSOR HELD UNABLE TO 
ACQUIRE RIGHTS WITHOUT CONSENT OF INSURER 
AND INSURED. 


Under a life policy providing for change of beneficiary on written 
notice to the company and indorsement of the change on the policy, and 
that in case of beneficiary’s death his interest should vest in insured, 
where a bank named as beneficiary went out of existence, a new bank, 
organized to take over its business, could not acquire the interest of the 
defunct bank without the written consent of the insurer and insured. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


6. INSURANCE—BANK SUCCEEDING ONE NAMED AS BENE- 
FICIARY HELD NOT TO BE SUCH AS NAMED BANK’S 
“LEGAL REPRESENTATIVE.” 


Under a life policy, naming a bank or its legal representative as bene- 
ficiary, and providing that in case of the beneficiary’s death its interest 
should vest in insured, where the bank ceased to exist, a new bank, or- 
ganized to succeed it, did not become beneficiary as the first bank’s “legal 
representative”; the policy merely meaning that if the beneficiary died 
after insured its legal representatives might collect the proceeds, and 
not that the legal representatives should become beneficiaries in violation 
of the plain provision that the beneficiary's rights should vest in insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Legal Representative.) 


7, INSURANCE — BENEFICIARY HAS NO VESTED RIGHTS, 
AND CANNOT TRANSFER RIGHTS WHEN RIGHT TO 
CHANGE RESERVED. 


Where a life policy reserves to insured the right to change his bene- 
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ficiary, no beneficiary can acquire a vested right until after the death 
of insured, and before such death the beneficiary cannot either assign 
or transfer to any one any rights in the policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
O’Niell, J.:, dissenting. 


Appeal from Sixteenth Judicial District Court, Parish of St. Landry; 
B, H. Pavy, Judge. 

Suit by Mrs. Sallie Dorsett, administratrix, against L. E. Thomas, 
State Bank Examiner, and others. From a judgment for defendants, 
plaintiff appeals. Judgment avoided and reversed and rendered in favor 
of plaintiff. 


Fontenot & Swords and John W. Lewis, all of Opelousas, for appel- 
lant. 


Dudley L. Guilbeau, of Opelousas, and Spencer, Gidiere, Phelps & 
Dunbar, of New Orleans, for appellees. 


By Division A, composed of Chief Justice Provosty and Justices 
Overton and Leche. 


LecuE, J. On the 30th day of August, 1918, J. Leer Lacombe, who 
was then cashier of the First National Bank of Eunice, Eunice, La., 
took out two policies of life insurance in the New York Life Insurance 
Company, each for the sum of $10,000, designating as his beneficiary “the 
First National Bank of Eunice, La., or its legal representatives.” On 
or about the 27th day of February, 1919, the First National Bank of 
Eunice surrendered its charter, liquidated its affairs, and went out of 
existence. About the same time the stockholders of the First National 
Bank organized another bank under the state laws of Louisiana, naming 
it the ‘American Bank & Trust Company,” and on, March 20, 1919, the 
directors of the new bank by appropriate resolutions assumed all the lia- 
bilities and took over all the assets of the defunct First National Bank. 
It is not disputed that the purpose of the stockholders was to avoid some 
of the federal restrictions in the conduct of the affairs of national banks, 
and that the American Bank & Trust Company succeeded the First Na- 
tional Bank and continued the same business, Lacombe was retained as 
cashier, and the two life insurance policies remained in the vaults of 
the American Bank & Trust Company, the same vaults in which they 
had been kept by the first National Bank of Eunice, unchanged as to 
the designation of beneficiary, although as far back as July 31, 1919, 
request had been made of the New York Life Insurance Agency in New 
Orleans for the necessary blanks to have the name of the beneficiary 
changed from the First National Bank to the American Bank & Trust 
Company. The premiums on these policies had been paid by the First 
National Bank, and the American Bank, desiring to keep them up, con- 
tinued to pay premiums until the death of Lacombe. Lacombe died sud- 
denly on January 5, 1921, his succession was opened, and his widow, 
Mrs. Sallie Dorsett, was appointed administratrix. 

The present suit was brought by the administratrix against the state 
bank examiner and the liquidating agent of the American Bank & Trust 
Company, which is in process of liquidation, for the purpose of having 
the two insurance policies declared as belonging to the succession and to 
recover possession of same. 

The defense is substantially that the policies were taken out by the 
First National Bank of Eunice against loss of said cashier Lacombe's 
services by death; that they were the property of said bank: that the 
American Bank & Trust Company acquired the same as part of the as- 
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sets of the First National Bank, of which it is the successor, and by 
virtue of said acquisition and succession it is the owner of same, and it 
prays accordingly. 

From a judgment in favor of defendants plaintiff appeals. 

[1] Defendants in their supplemental brief call our attention to the 
fact that they have pleaded in the lower court an exception of no cause 
of action, which was overruled by the trial judge, and they ask us to 
review that ruling and to maintain their exception. They are appellees 
before this court, and have filed no answer to the appeal. The ruling 
complained of is final as to them. Hibernia Bank & Trust Co. v. Whit- 
ney, 130 La. 817, 58 South. 583; Lehman Dry Goods Co. v. Lemoine, 129 
La. 385, 56 South. 324, 


The following stipulation appears on each of the policies: 


“The insured may at any time, and from time to time, change the 
beneficiary, provided this policy is not then assigned. Every change of 
beneficiary must be made by written notice to the company at its home 
office, accompanied by the policy for indorsement of the change thereon 
by the company, and unless so indorsed the change shall not take effect. 
After such indorsement the change shall relate back to and take effect 
as of the date the insured signed said written notice of change, whether 
the insured be living at the time of such indorsement or not. In the 
event of the death of any beneficiary before the insured the interest of 
such beneficiary shall vest in the insured.” 


[2, 3] The contract of insurance, like every other contract, is the 
law between the parties thereto, and every stipulation therein contained 
must be. construed as written. Where these stipulations are clear and 
unambiguous, there is no occasion to seek from the actions or writings of 
one of the parties to the contract a different construction than that plainly 
implied by the language of such stipulations. The wording of the above- 
quoted stipulation in the two insurance policies with regard to the bene- 
ficiaries is so plain, clear, and unambiguous. that to resort to extraneous 
means in its construction would seem more an attempt to alter and vary 
its meaning than to give it the real effect intended by the parties. So 
that the letters and writings of the insured, J. Leer Lacombe, in evidence 
in this case, purporting to show his understanding just prior to his death, 
as to who was the actual beneficiary of the two insurance policies, are 
irrelevant, and not entitled to any weight in determining the effect to be 
given the language used in the contract. 

[4, 5] The stipulation under consideration is printed in the policy, a 
standard form used by the insurer, and while it is not usual to say that a 
corporation dies, that word being more appropriately applied to living 
animals or plants, it is not strained construction to apply it to an ac- 
tually existing corporation when it ceases to exist. No doubt if the terms 
of the policy had been specially written to adapt it to a corporation as 
beneficiary, a word more concise in its meaning would have been used. 
Life insurance policies are mostly made payable to human beings, hence 
the stereotyped expression “death” of the beneficiary, but it is metaphor- 
ially, if not etymologically, correct to apply the expression to a corpora- 
tion. Hence we hold that, when the First National Bank of Eunice 
went out of existence, there took place the death of the beneficiary, and 
under the plain and clear language of the stipulation in the policies the 
interest of said bank vested in Lacombe, the insured. When the benefi 
ciary bank went out of existence, its legal entity came to an end, and it 
matters not what the individuals who were associated together to con- 
stitute that entity might have done or intended to do in forming another 
legal entity to succeed the defunct one; they could not, under the plain 
terms of the policy, substitute the new bank as beneficiary and acquire 
the interest of the defunct bank without the written consent of the in- 
surer and also of the insured in whom that interest had become vested. 
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[6] Our learned brother of the district court was of the opinion 
that the American Bank was entitled to the policies as the legal repre- 
sentative of the late First National Bank, but counsel for defendants in 
his argument before this court did not press the correctness of that pro- 
position. It could not be reasonably contended that, if Lacombe’s bene- 
ficiary had been a person and that person had died before him, the bene- 
ficiary interest would have continued to remain in the beneficiary’s heirs 
or his legal representatives, for that would be clearly in conflict with 
the plain language of the contract. Of course if Lacombe had died be- 
fore the First National Bank went out of existence, that bank would 
eo instanti have acquired a vested right in the policies, would have been 
entitled to recover the face value of the same, and then, in case of its 
going into the hands of liquidators, the latter could have collected the 
policy as its “legal representatives.” Such we believe is the meaning 
and purport of these words as used in these policies. 

[7] It is an universally accepted principle in all jurisprudence that 
in any life insurance policy where the right is reserved to the insured to 
change his beneficiary, such as is stipulated in these policies, no benefi- 
ciary can acquire a vested right until after the happening of the condition 
on which they were issued; that is, after the death of the insured. Be- 
fore the happening of that event, the beneficiary can neither assign nor 
transfer to his successor, or any one else, any rights in the policy, for 
he owns no rights therein. How then could the First National Bank of 
Eunice transfer the policies or assign them to the American Bank & 
Trust Company? 

It is our opinion that the moment the First National Bank of Eunice 
surrendered its charter, though it might have continued to exist through 
its liquidator solely for the purpose of liquidation, it disappeared and 
lost its existence as a legal entity; that the beneficiary interest .in the 
policies became vested, under the clear and plain language of the con- 
tract, in the insured; that the insured never divested himself of that in- 
terest; and that the plaintiff as administratrix of his succession is en- 
titled to collect the same. 

It may be that defendants are entitled to reimbursement of premiums 
paid by the banks, but that issue is not tendered by the pleadings. 

For these reasons the judgment appealed from is avoided and re- 
versed, and it is now ordered that there be judgment in favor of plain- 
tiff, and it is further ordered that defendants surrender to her the two 
life insurance policies described in her petition, to the end that she 
might proceed to collect them in her capacity of administratrix of the 
succession of J. Leer Lacombe. 


On Rehearing. 
By the whole court. 


Lecue, J. The judgment and decree heretofore entered in this case 
are hereby reinstated and made final. 
O’Niell, J., dissents. 





Goggin v. Mutual Aid Union. 


GOGGIN v. MUTUAL AID UNION et at. (No. 17606.) 


(St. Louis Court of Appeals. Missouri. June 24, 1922. Rehearing 
Denied June 30, 1922.) 


243 Southwestern Reporter, 244. 


3. INSURANCB—BENEFICIARY NAMED IN BENEFIT CERTI- 

FICATE HAS NO VESTED RIGHT. 

The right of the beneficiary named in benefit certificate is not a 
vested right, and the member has a right to change the beneficiary, 
though the beneficiary may, under certain circumstances claim a lien on 
the fund in court. 


(For other cases, see Insuranc, Dec. Dig. § 783.) 


4, INSURANCE — BENEFICIARY DESIGNATED BY REGULAR 
LIFE POLICY HAS VESTED RIGHT. 


Where a regular life insurance policy is made payable to a designated 
beneficiary, the beneficiary has a vested right in the policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


10. INSURANCE—PLAINTIFF NOT ENTITLED TO DAMAGES 
AND ATTORNEY'S FEES IF DEFENDANT SOCIETY IS A 
FRATERNAL BENEFICIARY SOCIETY, OR IS ENGAGED 
IN WRITING INSURANCE ON THE ASSESSMENT PLAN. 
Under Rev. St. 1919, § 6164, if mutual benefit society being sued on 

death benefit certificate is a fraternal beneficiary society, and governed 

by the laws applicable to such companies, or if it is engaged in writing 
insurance on the assessment plan, plaintiff would not be entitled to dam- 
ages and attorney’s fees. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from St. Louis Circuit Court; Franklin Ferries, Judge. 

Action by Nannie Goggin against the Mutual Aid Union and others, 
in which the named defendant filed a bill of interpleader. From judg- 
ment rendered, the plaintiff appeals. Reversed and remanded. 


N. M. Edwards and McLaran & Garesche, all of St. Louis, for ap- 


pellant. 
F. H. Bacon, of St. Louis, for respondents. 


HOLMAN vy. MODERN WOODMEN OF AMERICA. (No. 16726.) 


(St. Louis Court of Appeals. Missouri. June 27, 1922. Rehearing 
Denied July 1, 1922.) 


243 Southwestern Reporter, 250. 


1. INSURANCE — BY-LAW THAT DEATH WILL NOT BE PRE- 
SUMED FROM DISAPPEARANCE HELD VOID. 
A by-law of a fraternal insurance society that the long and continued 
absence of any member will not be regarded as evidence of death, or give 
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the right to recover on the benefit certificate until the member’s expec- 
tancy of life according to the National Fraternal Congress Table of 
Mortality has expired, is void. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


3. INSURANCE — PROOFS OF DEATH NOT NECESSARY 
WHERE SOCIETY DENIED LIABILITY UNTIL TERM OF 
EXPECTANCY OF LIFE EXPIRED. 

Where defendant denied liability for the presumptive death of plain- 
tiff’s husband until the full term of the husband’s expectancy of life ex- 
pired, and required proofs of actual death, it was not necessary to fur- 
nish any proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published,” 

Action by Fannie E. Holman against the Modern Woodmen of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 


Truman Plantz, of Warsaw, Ill., John E. Turner, of St. Louis, and 
Barbour & McDavid, of Springfield, for appellant. 

George V. Reynolds, Fred J. Hoffmeister, and James J. O’Donohoe, 
all of St. Louis, for respondent. 


TREMBLEY vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 17856.) 


(St. Louis Court of Appeals. Missouri. June 27, 1922. Rehearing 
Denied July 5, 1922.) 


243 Southwestern Reporter, 201. 


2. INSURANCE— WHETHER INSURED COMMITTED SUICIDE 
HELD FOR THE JURY. 


In an action on an accident insurance policy, whether the gunshot 
wound which caused the insured’s death was self-administered, and 
whether it was accidental or intentional, if self-administered, held, under 
the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—PRESUMPTION THAT SELF-INFLICTED IN- 

JURY CAUSING DEATH WAS ACCIDENTAL, 

The law presumes that a self-inflicted injury causing death was ac- 
cidental, and not suicidal, in the absence of any evidence tending to re- 
but the presumption. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN 
FINDING THAT INSURED WAS INSANE AT TIME OF 
SHOOTING SELF. 


In an action on an accident insurance policy, evidence held sufficient 
to sustain a finding that the insured was insane at the time of shooting 
himself within the meaning of the law as to suicide. 


(For other cases, see Insurance, Dec, Dig. § 665[6].) 
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5. INSURANCE — QUESTION OF VEXATIOUS REFUSAL TO 
PAY IS FOR THE JURY WHERE SUCH REFUSAL IS IN- 
FERABLE. 


Where there is evidence by direct proof of the vexatious refusal 
to pay, or where an inference may be made from all the facts and cir- 
cumstances that there was a vexatious refusal on the part of the defend- 
ant to pay the policy, then such issue should be submitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Benj. J. Klene, Judge. 

“Not to be officially published.” 

Action by Ida J. Trembly against the Fidelity & Casualty Company 
of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


WILLIAMS er ux, v. MODERN WOODMEN OF AMERICA. 
(No. 17598.) 


(St. Louis Court of Appeals. Missouri. June 27, 1922. Rehearing 
Denied July 11, 1922.) 


243 Southwestern Reporter, 272. 


2. INSURANCE — RITUAL HELD NOT PART OF FRATERNAL 
BENEFIT CONTRACT. 


Contract between a beneficial association and a member held evi- 
denced by application, certificate, and by-laws; a so-called ritual not 
being part of the contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


3. INSURANCE — CAMP CLERK CANNOT WAIVE PROVISION 
OF BENEFIT SOCIETY AGAINST LIABILITY FOR DEATH 
RESULTING FROM EXTRAHAZARDOUS OCCUPATION. 


Where the by-laws of a fraternal benefit society provided, as permit- 
ted by Rev. St. 1919, § 6418, that the clerk of a local camp was not au- 
thorized to waive any of the by-laws of the society, the clerk had no 
authority to waive a provision of the by-laws that the society was not lia- 
ble for death directly traceable to certain extrahazardous occupations, 
but permitting the certificate to remain in force as to liability for death 
resulting from any other cause, as he might have waived a provision re- 
quiring additional payment for: the extrahazardous occupation by there- 
after accepting the original payment with knowledge of the change of oc- 
cupation. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


4. INSURANCE—STATEMENT OF CLERK OF LOCAL CAMP OF 
BENEFIT INSURANCE SOCIETY HELD NOT TO HAVE 
MISLED INSURED. 


Where insured engaged in an extrahazardous occupation, the risk of 
death from which could not, under the by-laws of the lodge, be covered 
by his certificate even though he was willing to pay an increased pre- 
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mium, he was not misled by a statement of the clerk of the local camp 
to go ahead with his work, and the clerk would look up the increased 
rate for the hazardous risk, so that it was error to admit in evidence 
that statement of the clerk with a portion of the lodge’s ritual stating it 
to be the clerk’s duty to render advice to the members. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

“Not to be officially published.” 

Action by William D. Williams and wife against the Modern Wood- 
men of America. Judgment for plaintiffs, and defendant appeals. Re- 
versed and remanded. 


Truman Plantz, of Warsaw, Ill., John E. Turner, of St. Louis, and 
George H. Davis, of Rock Island, Ill., for appellant. 
Earl M. Pirkey, of St. Louis, for respondents. 


Biccs, C. Following the verdict of a jury there was a judgment for 
plaintiffs for $2,650 in an action upon a certificate issued by defendant, a 
fraternal beneficial association, upon the life of plaintiffs’ son, George 
E. Williams. Defendant appeals, making the contention: (1) That the 
court erred in failing to peremptorily instruct the jury to find for the de- 
fendant on the alleged ground that the verdict and judgment is contrary 
to the evidence and is not supported by any competent evidence; and (2) 
the court erred in admitting improper and incompetent evidence preju- 
dicial to the defendant's case. 

[1] The first proposition must be ruled against defendant. The cause 
was here on a former appeal. See Williams v. Modern Woodmen of 
America, 204 Mo. App. 135, 221 S. W. 414. The plaintiffs’ evidence on 
the former appeal was substantially the same as appears from the present 
record. It was there ruled that the proofs of death filed with the de- 
fendant by the plaintiffs, who were the beneficiaries, were not, under the 
circumstances of the case, conclusive admissions against them, and that 
it was a jury question as to whether or not George E. Williams was en- 
gaged in an occupation specified by defendant’s by-laws as hazardous and 
prohibited and that his death was traceable to such occupation. This 
court on the first appeal having reviewed the evidence and having de- 
cided that there was sufficient evidence to warrant sending the case to 
the jury, that decision is the law of this case on the subsequent appeal 
where the evidence is substantially the same. The question is res adju- 
dicata. Benton v. City of St. Louis, 248 Mo. 98, 154 S. W. 473; State 
ex rel. v. Broaddus, 238 Mo. 189, 142 S. W. 340. 

As to the alleged error in the admission of evidence: Defendant 
claims prejudicial error in the court’s action in admitting in evidence a 
conversation between the deceased (insured) and the local camp clerk 
of defendant order which took place in the presence of William D. Wil- 
liams, father of deceased. 

Over the objection of defendant plaintiff was permitted to offer in 
evidence and read to the jury a part of defendant’s ritual containing in- 
structions to the camp clerk when he was installed in office as follows: 

“To you the members come for advice upon all matters pertaining 
to their connection with this society, and it devolves upon you to keep 
yourself well informed, so that as an arbiter you may be able to render 
unprejudiced and impartial opinions.” 


The court over the defendant’s objection then permitted the plain- 
tiff William D. Williams to testify: 


That in the summer of 1915 (the insured died September 10, 1915) 
his son, the insured, had a conversation with the local camp clerk about 
three weeks or a month before he was killed; that the witness was pres- 
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ent at the time, and that the plaintiff’s son, the insured, told the camp 
clerk that he was working as a lineman for the Electric Company of 
Missouri and wanted to know if his policy was good, and the clerk told 
him it was, and he then asked the clerk if he would have to pay a higher 
rate, and the clerk told him he would have to pay a higher or hazardous 
rate, and my son wanted to know how much it was, and the clerk told 
him to go ahead, he didn’t know what the hazardous rate was; that he 
would look it up and find out; that my son told the clerk that he was 
ready to pay a higher rate, and the clerk told him he would have to look 
it up, and told him to go ahead with his work; that he would look it up, 
and that it would be all right; and that he should pay the same old dues 
he was paying until he looked it up. 

[2, 3] The contract between the parties is evidenced by the applica- 
tion, certificate, and by-laws. The so-called ritual is not a part of the 
contract. Defendant’s by-laws duly pleaded and offered in evidence pro- 
vided that the clerk of the camp was not authorized or permitted to 
waive any of the by-laws of the society which relate to the contract be- 
tween the member and the society. Such a by-law is authorized by our 
statute (section 6418, R. S. Mo. 1919). Under the contract as evidenced 
by the by-laws, which were a part thereof, the defendant was exempted 
from liability in the event the insured engaged in the occupation of a 
lineman, provided his death was traceable to such occupation. By en- 
gaging in such occupation the insured did not forfeit his certificate, and 
the only effect of his being engaged in that occupation was to relieve 
the defendant from liability if his death was directly traceable thereto. 
While the by-laws permitted the insured to engage in certain hazardous 
occupations, such as railroading, upon the payment of additional dues, 
the by-laws did not permit the insured to engage in the occupation of 
lineman, and to pay a higher rate therefor, and procure a hazardous 
occupation certificate which would render the defendant liable if his 
death was traceable to such occupation. If this were a case where the 
insured had a right to cbtain a hazardous occupation certificate on proper 
application to the defendant order, and he had made application to the 
clerk of the local camp, defendant’s agent and proper officer to receive 
applications for permits to engage in such hazardous employment, and 
the foregoing conversation had taken place, and the defendant order had 
thereafter accepted dues from the insured, we would have a situation 
such as existed in the case of Simmons v. Modern Woodmen of America, 
185 Mo. App. 493, 172 S. W. 492; Id., 194 Mo. App. 29, 188 S. W. 932, 
relied upon by the plaintiff. In that event the local clerk would not be 
assuming authority to alter the contract between the parties or make a 
new contract for them, but simply assuring the insured, as was done in 
that case, that he would inform the defendant’s officers of the facts in 
the case, and would advise him what further steps were necessary to be 
taken in order to bring the risk of the new hazardous employment within 
the certificate. In the event the clerk failed to perform that duty, and 
the insured thereafter never received any notice from the defendant, but 
continued in the hazardous employment on the faith of the assurances 
of the clerk, defendant would be estopped to assert that the certificate 
did not cover the risk of his hazardous employment. In the Simmons 
Case, 194 Mo. App. loc. cit. 34, 188 S. W. loc. cit. 934, the court says: 

“On the hypothesis of plaintiff's evidence, we must assume that the 
chief officers of defendant, with knowledge of all the facts, for two 
years collected and retained dues, etc., under the contract, knowing that 
the member, relying on the promise of its agent to advise him if defend- 
ant required anything more to be done, was resting in the belief that the 
certificate covered the risks of his hazardous employment. Under such 
facts we must hold the defendant itself, and not its local agent, waived 
the contractual exemption from liability for such risk,” 


24——-Vol. LX. 
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In the present case we have an entirely different situation. The local 
camp clerk was attempting to extend the insured’s contract to cover the 
hazardous occupation on account of which the written contract between 
the parties exempted the defendant from liability in the event the in- 
sured’s death resulted from such hazardous employment. Under the 
terms of the contract the insured could not have obtained a hazardous 
certificate covering the occupation of a lineman. If he could have done 
so under his contract, and had applied to the local camp clerk and prop- 
er officer for such a certificate, and the conversation detailed above had 
taken place, it might well be said that the defendant would be estopped 
to claim nonliability in the event it had accepted dues under such cir- 
cumstances. The by-laws of the defendant order specifically provided 
that the camp clerk was not authorized to waive any of the provisions 
which relate to the contract between the parties. This the clerk at- 
tempted to do, and it must be held that the insured and beneficiary are 
bound by these provisions, which were a part of the contract. In the 
face of this by-law the instructions to the clerk given in the ritual could 
not be said to be authority to the clerk to waive the provisions of the 
contract. The ritual was not a part of the contract, and we think had no 
bearing upon the case. The authority given the clerk in the ritual, in 
view of the by-laws, did not authorize him to make a new contract be- 
tween the society and its members, 


[4] In view of the fact that the contract between the parties made it 
impossible for the insured to have paid a higher rate, and thereby pro- 
cure a certificate which would have insured him against the hazards of 
death resulting from his occupation as a lineman, and in view of the fur- 
ther fact that the only effect of the occupation as a lineman was to ex- 
empt the defendant from liability in the event the insured’s death was 
traceable to such occupation, the insured was in no wise misled by the 
information which was given to him by the local camp clerk in the con- 
versation. Under the terms of the contract the only thing the insured 
could have done, if he desired protection, was to cease his occupation, 
or he could continue, as he did, to pay his assessments, and in that event 
was insured against all the ordinary hazards, but not those pertaining 
to his occupation as a lineman. Had the insured died from natural 
causes, or from accident other than traceable to his employment as a 
lineman, the defendant would have been liable under its contract. The 
authorities sustaining the views herein expressed are as follows: Frain 
v. Modern Woodmen, 61 Colo. 27, 155 Pac. 333; Showalter v. Modern 
Woodmen of America, 156 Mich. 390, 120 N. W. 994; Modern Woodmen 
of America v. Weekley, 42 Okl. 25, 139 Pac. 1138; Ridgeway v. Modern 
Woodmen of America, 98 Kan. 240, 157 Pac. 1191; Modern Woodmen of 
America v. Talbot, 76 Neb. 621, 107 N. W. 790; Crites v. Modern Wood- 
men of America, 82 Neb. 298, 117 N. W. 776. 

[5] The question at issue as shown by the pleadings and the evi- 
dence is whether the insured came to his death by electrocution while 
engaged in the occupation of lineman, which, under the contract, would 
exempt defendant from liability, or whether the insured came to his 
death by reason of heat prostration. It was the contention of plaintiffs 
that the insured while upon a telegraph pole engaged as a lineman was 
overheated, and died by reason thereof, and that his death was not due 
to electrocution. Plaintiffs filed with the defendant order proofs of 
death which, if unexplained, would conclusively establish the fact of 
electrocution. As heretofore stated, we have held that the explanation 
offered by the plaintiffs was sufficient to relieve against admissions con- 
tained in the proofs of death, and, on account of such explanation, the 
question became one for the jury as to whether or not the insured died 
as a result of heat prostration or electrocution. The effect of the evi- 
dence which was admitted by the court, being the conversation detailed 
by the witness Williams between the insured and the local camp clerk 
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may have been sufficient in the minds of the jury to cause them to con- 
clude that the defendant had waived the provision of the contract which 
exempted it from liability, in the event the insured’s death was trace- 
able to his occupation as a lineman, and that defendant was liable al- 
though the insured was electrocuted. We think it was error to admit 
the evidence, and the same was prejudicial to defendant’s case. 


Plaintiffs’ counsel, over defendant’s objections, in his opening state- 
ment to the jury claimed a right of recovery notwithstanding the fact 
that the insured was electrocuted, basing such theory upon the conver- 
sation between the insured and the local camp clerk, and contended he 
was entitled to a verdict on such theory, even though the insured’s death 
was traceable to his occupation as a lineman. The court, over defend- 
ant’s objections, permitted the plaintiffs to introduce the ritual in con- 
nection with the installation of the camp clerk, and also, as stated, ad- 
mitted in evidence the conversation between the insured and the camp 
clerk, which was to the effect that, notwithstanding the insured was 
working as a lineman, still his certificate was good, although his death 
was traceable to his occupation as such. When it came to instructing the 
jury, no instructiens were offered based upon this theory, and the in- 
competent evidence referred to was not alluded to in instructing the jury. 
In view of the record,in the case, which, to say the least, shows very 
substantial evidence to the effect that the insured was electrocuted, it 
could not be said that such error in admitting such incompetent evidence 
was harmless and nonprejudicial. 


In the case of Naughton v. Gaslight Co., 123 Mo. App. loc. cit. 203, 
100 S. W. loc. cit. 1107, this court said: 


“It is not argued that the evidence in question was competent; but 
plaintiff's counsel say it did no harm because the matter was not carried 
into the instructions, as the court submitted no issue regarding whether 
or not the ashes had been carelessly permitted unduly to accumulate, nor 
authorize a verdict for plaintiff if- they had been. This argument is not 
a good answer to defendant’s exception. Incompetent testimony may be 
and often is so prejudicial as to require the reversal of a judgment, 
though not alluded to in instructing the jury, nor made a ground of re- 
covery. The rule is based on the presumed influence on the minds of 
the jurors of testimony which they ought not to have heard. The best 
practice is to object to irrelevant testimony when offered; nor permit 
it to go in unopposed and afterwards say a variance occurred. It is 
obvious that the testimony in dispute was very likely to induce the be- 
lief on the part of the jury that defendant had caused the death of the 
plaintiff's husband by a negligent omission of duty not charged in the 
petition; and the fact that it was not charged would be of no import- 
ance to the jury. When evidence is shown to have been incompetent 
and to have been erroneously admitted against the objection of a party. 
it constitutes reversible error unless it appears affirmatively not to have 
been of prejudicial influence. Walton v. Railroad, 40 Mo. App. 544; 
Gunther v. Roy, 74 Mo. App. 597; Pryor v. Railroad, 85 Mo. App. 367. 
We have scarcely a doubt that the testimony complained of told against 
the defense; for it went to show not only that the ash pit was a dan- 
gerous place, but that it had become so unnecessarily and against right 
usage.” 


In view of the evidence in the case, and considering the fact that 
plaintiffs’ counsel was permitted in his opening statement to the jury to 
base a theory of recovery upon the incompetent evidence, and the fur- 
ther fact that such evidence was admitted and went before the jury, 
we think it could not reasonably be said that such evidence did not 
have a prejudicial influence upon the jury. Upon the first trial before 
a jury there was a verdict for the defendant. The preofs of death filed 
by plaintiffs with the defendant, consisting of the certificate of the phy- 
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sicians, testimony before the coroner and the coroner’s verdict, were to 
the effect that the deceased died from electrocution. 

It could not be said that the jury disregarded the incompetent evi- 
dence simply because the instructions failed to allude to it. On the con- 
trary, the jury may have concluded that the insured, Williams, was 
electrocuted, and notwithstanding this fact defendant was liable on ac- 
count of the agreement made by the local camp clerk. The ruling of 
the court in admitting the evidence requires a reversal of the judgment. 

It will be unnecessary to consider other alleged errors in the admis- 
sion of evidence, as such questions will doubtless be obviated upon an- 
other trial. It follows that the judgment shoud be reversed, and the 
cause remanded. 


Per CuriAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded. 

Allen, P. J., and Becker and Daues, JJ., concur. 


GARRETSON v. SOVEREIGN CAMP, W. O. W. (No. 3028.) 
(Springfield Court of Appeals. Missouri. July 8, 1922.) 
243 Southwestern Reporter, 257. 


1, INSURANCE—ADJUSTMENT OF RATES OF BENEFIT CER- 
TIFICATE HELD NOT SUCH AN UNREASONABLE IN- 
CREASE AS TO BE VOID. 


Where under fraternal beneficiary certificate insured was bound by 
any reasonable subsequent by-law of the association not in conflict with 
the laws of the state, a by-law which increased the rate of assessment, 
and, in default of payment of the increased rate or election of certain 
options provided, reduced the amount of insurance under the certificate, 
on which insured was paying $2.15 a month, from $2,000 to $1,181.25, 
and eliminated monument and old-age features, was not void as an un- 
reasonable increase of rate. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


2. INSURANCE — PAID-UP POLICY PROVISION IN FRATER- 
NAL BENEFICIARY CERTIFICATE HELD VOID. 


_.A provision in a fraternal beneficiary certificate that if dues were 
paid for a period of 20 years the certificate would be paid up is void ab 
initio. 

(For other cases, see Insurance, Dec. Dig. § 722.) 


3. INSURANCE—RECEIPT OF OLD RATE AFTER INCREASED 
RATE WENT INTO EFFECT HELD NOT A WAIVER OF 
RIGHT TO PAY AMOUNT OF CERTIFICATE AS REDUCED 
BY LIEN TO EFFECT INCREASE OF RATE. 


Where a by-law of a beneficial association increased the rate of as- 
sessment, and, in default by a member of payment of the increased rate 
or election of certain options provided, automatically placed a lien upon 
the certificate of such a member, thereby reducing the amount of in- 
surancee, the association did not waive its right in such a case to pay 
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the reduced rather than full amount of the certificate by continuing to 
accept payments from a member at the old rates after the by-law went 
into effect. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from Circuit Court, Laclede County; L. B. Woodside, Judge. 

Action by Alice Garretson against the Sovereign Camp, Woodmen of 
the World. From judgment for plaintiff, defendant appeals. Reversed 
and remanded, with directions. 


D. E. Bradshaw, of Omaha, Neb., and Barbour & McDavid, of 
Springfield, for appellant. 
Don O. Vernon, of Lebanon, for respondent. 


KENNEDY et at. vy. ROYAL HIGHLANDERS et at, (No. 22346.) 
(Supreme Court of Nebraska. July 19, 1922.) 
189 Northwestern Reporter, 612. 


(Syllabus by the Court.) 

1. INSURANCE— MUTUAL BENEFIT ASSOCIATION CANNOT 
BY AMENDMENT OF BY-LAW REDUCE BENEFITS PAYA- 
BLE UNDER ITS CONTRACTS. 

A mutual benefit association may amend its by-laws to increase the 
amount of assessments or make reasonable amendments, affecting the 
organization, government and internal workings of the order, but it has 
no power to cancel the obligations of its contract, or to reduce the benefits 
payable thereunder, though the member has agreed to be bound by the 
laws of the society as they stood when he entered, or as they might 
thereafter be amended. 


(For other cases, see Insurance, Dec. Dig. § 719[4].) 


2, INSURANCE— STATUTE PROVIDING FOR ORGANIZATION 
OF MUTUAL BENEFIT ASSOCIATIONS WHICH ENUMER- 
ATED PURPOSES CONSTRUED TO GRANT TO SUCH AS- 
SOCIATIONS THE POWERS SO RECOGNIZED. 


Where a statute provides for the organization of mutual benefit as- 
sociations under it, a recognition by the Legislature of particular powers, 
as existing in such association, may be construed as a grant of those 
powers to the association which organized under the act. 


(For other cases, see Insurance, Dec. Dig. § 696.) 


3. INSURANCE—PROVISION IN CERTIFICATES OF MUTUAL 
BENEFIT ASSOCIATION FOR PAYMENT OF ENDOW- 
MENTS HELD NOT INVALID. 


Section 1 of the law of 1895 relating to mutual benefit associations 
(Laws 1895, c. 42) mentions as among the powers of such associations 
the power to write endowments, but by section 16 following it is pro- 
vided that no associatioi, operating upon the assessment plan, shall be 
permitted to do business in this state which promises any indemnity upon 
any other event than that of the death or disability of the member. 
The two provisions being directly contradictory to each other, as applied 
to companies operating upon the assessment plan, held to raise such con- 
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fusion and ambiguity that the contemporaneous construction, gives to the 
statute by the officers charged with the authority to enforce it, and by 
the society, for a long number of years, would be looked to as bearing 
great weight upon the question as to what interpretation should be given 
by the court. 


(For other cases, see Insurance, Dec. Dig. § 696.) 


5. INSURANCE — ASSOCIATION HELD TO DO BUSINESS ON 
THE “ASSESSMENT PLAN” WITHIN STATUTE. 


An association, organized under the act, which issued benefit certi- 
ficates and provided for payment by its members of a per capita tax of 
not over $1 a year and for regular monthly payments of a given amount, 
determined by the age of the member at the time of his making applica- 
tion for insurance, such rates being fixed by the by-laws and subject to 
change by the society at any time it found necessary in order to meet 
the needs of the society, and which association had no plan to create a 
legal reserve, but only to collect such amounts as to provide an emer- 
gency fund to meet current losses, held to be a society operating upon 
the ‘“‘assessment plan,” within the meaning of the term as used in the 
statute. 


(For other cases, see Insurance, Dec. Dig. § 696.) 
(For other definitions, see Words and Phrases, Assessment Plan.) 


Appeal from District Court, Hamilton County; Good, Judge. 

Action by Earl E. Kennedy and others against the Royal Highlanders 
and Andrew Grosshans and others. Decree of dismissal, and the plain- 
tiffs, the first-named defendant, and certain other defendants appeal. Af- 
firmed. 


O. B. Clark, of Lincoln, for appellants Kennedy and others. 

E. J. Hainer, of Lincoln, and Miles M. Dawson, of New York City, 
for appellants Royal Highlanders and others. 

Thomas, Vail & Stoner, of Seward, for appellees Grosshans and 
others, ; 


Heard before Morrissey, C. J., and Rose, Dean, Aldrich, Day, and 
Flansburg, JJ. 


FLANsBURG, J. This was a proceeding brought by certain members 
of the Royal Highlanders, a fraternal beneficiary association, against the 
association and other members who were holders of what were called 
“pioneer certificates.” These certificates contained a provision for the 
payment of endowments. The object of the suit was to enjoin the so- 
ciety from paying such endowments on the ground that the provisions 
were unenforceable. The trial court denied the relief, held the endow- 
ment provision good and dismissed the proceeding. An appeal is taken 
from that order. 


Prior to the year 1887 there were no laws particularly applying to 
mutual benefit associations, such associations being incorporated under the 
general insurance statutes. In 1887 a statute was enacted (Laws 1887, c. 
18) providing that secret societies and associations, where the manage- 
ment and control was confined to the membership of the society, and 
which, in addition to benevolent and fraternal features, issued certificates 
of indemnity, calling for payment of certain sums in case of death, dis- 
ability or sickness of its members, should be exgmpt from the general 
insurance laws, but should be subject to other specific regulation. In 
1895 a further statute of like import was enacted (Laws 1895, c. 42). 
It provided for the organization of such societies not incorporated, and 
required all mutual benefit associations to submit their articles to the 
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auditor of state and Attorney General for their approval. Each corpora- 
tion organized under the act, it was provided, must, before commencing 
business, have applications for insurance upon at least 250 lives for $1,- 
000 each, and, where any such association did not have membership suf- 
ficient to pay the full amount of the certificate on an assessment, the 
association was required to signify in red ink on the application that the 
benefit was payable only in event that sufficient be collected upon an asses- 
sment to meet it. In 1896 the Royal Highlanders organized under this 
latter statute. For a period of two years, up to January 1, 1898, the as- 
sociation issued what was called its “pioneer certificates.” These con- 
tained provisions, providing for the payment of the face of the policy 
as an endowment, in installments of 10 per cent. a year, to members who 
reached the age of 50 years and had been a member in good standing 
for 20 years or more. 


[1] In 1919 the association amended its by-laws, the object and pur- 
pose of which amendment was to cancel the endowment provisions and 
hold them nugatory. It is argued that this was authorized under the 
reserve power of the society to amend its by-laws. The reserve power 
is based upon the provision in the by-laws and in the application for in- 
surance, by which the member agreed to be bound by any future changes 
in the edicts of the society. Though such an agreement with the parties, 
reserving power to the society to amend its by-laws, would authorize it to 
raise its rates and to adopt reasonable amendments affecting the relation- 
ship between the members as insurers, so far as such regulations might 
affect the organization, government or internal workings of the order, 
such a provision does not authorize the society to cancel its contractual 
obligations. As pointed out in Case v. Supreme Tribe of Ben Hur, 106 
Neb. 220, 184 N. W. 75, an increase in assessments is quite a different 
matter from a reduction of benefits specified in the policy. The reserve 
power, based upon an agreement of such a kind, does not authorize the 
society to reduce or change benefits which it has contracted to pay, 
where the contract to pay the benefit is ene which the law recognizes as 
valid in its inception. Newhall v. Supreme Council, A. L. H., 181 Mass. 
111, 63 N. E. 1; Gaut v. Supreme Council, A. L. H., 107 Tenn. 603, 64 
S. W. 1070, 55 L. R. A. 465; Russ v. Supreme Council, A. L. H., 110 La. 
588, 34 South. 697, 98 Am. St. Rep. 469; Knights Templars & Masons’ 
Life Indemnity Co. v. Jarman, 104 Fed. 638, 44 C. C. A. 93; Langan v. 
Supreme Council, A. L. H., 174 N. Y. 266, 66 N. E. 932; Supreme Lodge, 
Knights of Honor, v. Bieler, 58 Ind. App. 550, 105 N. E. 244; Richey v. 
Sovereign Camp, W. O. W., 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F, 
a Shepperd v. Bankers’ Union of the World, 77 Neb. 85, 108 N. W. 


It is further contended, however, that by reason of the provisions of 
the 1895 statute the endowment feature in these pioneer certificates was 
unenforceable, either as being an illegal contract or as being ultra vires 
of the powers of the association. 


The 1895 law (Laws 1895, c. 42) was entitled: 


_ “An act to regulate the organizations and operation of mutual bene- 
fit associations, life insurance and life insurance companies.” 


Section 1 of the act is as follows: 


“Every corporation or association organized under the laws of this 
state upon the mutual assessment, co-operative or natural premium plan, 
for the purpose of insuring the lives of individuals, or of furnishing bene- 
fits to the widows, heirs, orphans or legatees, of deceased members, or of 
paying endowments or accident indemnity, shall, before commencing busi- 
ness, comply with the provisions of this act.” 


_ Those representing the holders of the pioneer certificates argue that 
this provision of the statute recognizes the right of the associations named 
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in the section to provide for the payment of endowments to the mem- 
bers. The petitioners and the association, on the other hand, point out 
that the writing of endowments is expressly prohibited by section 16 of 


the same chapter, being a part of the act and enacted at the samae time 
as section 1. Section 16 is as follows: 


“Any corporation or association doing business in this state, which 
provides, in the main, for the payment of death losses or accident indem- 
nity by any assessment upon its members or upon the natural premium 
plan, shall, for the purpose of this act, be deemed a mutual benefit assoc- 
iation, and shall not be subject to the general insurance laws of this state, 
regulating life insurance. No corporation or association, operating upon 
the assessment plan, promising benefits upon any other event than that of 
the death or disability resulting from accident to the member shall be 
permitted to do business in this state. This act shall not relieve any cor- 
poration or assessment association, now doing business in this state, from 
the fulfilment of any contract heretofore entered into with its members 
under its policies or certificates of membership, nor shall any member 
be released hereby from his or her part of said contract.” 


It is to be noted that the prohibition found in section 16 literally ap- 
plies only to those companies operating upon the “assessment plan.” It 
is the argument of the representatives of the holders of the pioneer cer- 
tificates that the term “assessment plan,” as used in this section, was in- 
tended to designate those mutual benefit associations which made their 
assessments upon the members after a loss had occurred, and when the 
amount necessary to pay the loss had become determined. It is argued 
that such associations, operating under what counsel denominates as the 
“pass the hat” plan, are the only associations which are purely assessment 
associations, and that the association which collects regular payments 
from its members, with the idea of thus accumualting from the parties 
in advance only sufficient to pay the current losses as they occur, and 
with power to change the rate of assessment from time to time as nec- 
essary, is not an association operating upon the “assessment plan.” 

It may be that the Legislature intended to make a distinction between 
associations which operated upon the assessment plan and those operating 
upon the “natural premium” plan. The two terms are used in seeming 
contradistinction to each other in the first sentence of section 16. The 
natural premium plan, as we understand it, was based upon such a sched- 
ule of rates that each member was required to pay, during each year, the 
cost of insurance for him at his attained age for that year. Each mem- 
ber as he went along, in theory, paid the full cost of carrying his indi- 
vidual certificate, thus supposedly obviating the necessity of making as- 
sessments. The testimony shows, however, that some companies, operat- 


ing upon the natural premium plan, were, in a broad sense, assessment 
companies. 


The Legislature may have considered that some of the associations, 
described in section 1, which were brought within the act were associa- 
tions which did not operate upon what was generally known to be the 
assessment plan, and, if so, the prohibition found in section 16 was not 
intended to apply to them. If, on the other hand, section 1 refers to com- 
panies only which operated under what was known to be the assessment 
plan, then the prohibition found in section 16, if section 1 should be con- 
strued to authorize the writing of endowments, would be directly contra- 
dictory of that authorization found in section 1. 


The chapter (laws 1895, c. 42), considered in its entirety, seems to us 
to contemplate that those companies covered by it were all companies 
which operated upon some plan of assessment basis. The regulations 
throughout have largely to do with assessments. In section 4 “each as- 
sociation organized under this act” is required to indicate on its policy 
that benefits are contingent on the amount of an assessment to meet them, 
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wherever the membership in any such association is not sufficient to pay 
the full amount of a certificate on an assessment. It would appear that 
the Legislature throughout the act was speaking of assessment companies 
only. 


The by-laws of the Royal Highlanders association contained a provi- 
sion setting forth a schedule of rates, and it was provided that the mem- 
ber, upon his entrance into the society, and where he procured a benefit 
certificate to be issued to him, should agree to pay a certain amount ac- 


cording to his attained age at the time of entrance. The schedule is as 
follows: 


Age at Nearest Birthday. $1,000 $2,000 
From 18 to 27 years 40 
From 28 to 32 years ‘ 50 
From 33 to 37 years : .60 
From 38 to 43 years : 80 
From 44 to 47 years ; 90 
From 48 to 49 years 4 1.20 
From 49 to 50 years : 1.40 


The certificate provided that these assessments should be paid monthly. 
By another provision of the by-laws, the Executive Castle, being the 
representative body of the association, composed of the general officers 
and the delegates from the tributary bodies, was given the right to fix the 
rates of assessment. As these rates were fixed by the by-laws, it was 
necessary for the Executive Castle to change the rates, according to the 
rules of the order for amending by-laws, at a special or general session. 
Each member in addition to these assessments was also charged dues 
which were in the nature of a per capita tax of not more than $1 a year. 

It is argued by the representatives of the holders of the pioneer 
certificates that this plan of operation was a stipulated premium plan, 
and not an assessment plan of insurance, as the rates were due at regular 
intervals and were fixed by the contract with the member. It cannot be 
said, however, that the assessments were unalterably fixed by the con- 
tract, for the contract itself contained the usual provision that the mem- 
ber agreed that— 

“The edicts of the Executive Castle of the Royal Highlanders, now 
in force, or that may hereafter be adopted, shall form the basis of this 
contract for beneficial membership;” and “this application and the laws 
of the Executive Castle now in force, or that may hereafter be adopted, 
are made a part of the contract between myself and the Executive Castle, 
and I, for myself and my beneficiary or beneficiaries, agree to conform 
to and be goverened thereby.” 


Unquestionably, the society had the right to amend its by-laws and 
change its rates in such a manner as was found necessary from time to 
time to carry out and perform the obligations which it had undertaken 
by its insurance contract, so far as that contract was valid and legal. 
Funk v. Stevens, 102 Neb. 681, 169 N. W. 6, 11 A. L. R. 639; Fowler v. 
Sovereign Camp, W. O. W., 106 Neb. 192, 183 N. W. 550; Case v. Su- 
preme Tribe of Ben Hur, supra. 

We think the Royal Highlanders association, under its plan, as above 
set out, comes clearly within what was generally known to be an assoc- 
iation operating upon the assessment plan. State v. Root, 83 Wis. 667, 54 
N. W. 33, 19 L. R. A. 271; Mutual Reserve Life Ins. Co. v. Roth, 122 
Fed. 853, 59 C. C. A. 63; Hayden v. Franklin Life Ins. Co., 136 Fed. 285, 
69 C. C. A. 423; Haydel v. Mutual Reserve Fund Life Ass’n (C. C.) 98 
Fed. 200; Moran v. Franklin Life Ins. Co., 160 Mo. App. 407, 140 S. W. 
955; Westerman v. Supreme Lodge, K. of P., 196 Mo. 670, 94 S. W. 470, 
5 L. R. A. (N. S.) 1114. 
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It is true that in Missouri the Legislature had defined the term “as- 
sessment plan,” but the reasoning in the Missouri cases, in the discussion 
of that definition, brings out what we believe to be the general acceptation 
of the term. 

[5] Our conclusion, then, being that the Royal Highlanders was an 
association operating upon the assessment plan, as that term is used in 
the statute, the question remains as to how far the provisions of the 
statute may be held to be effective in preventing such association from 
writing endowment insurance, and how far those provisions of the statute 
can be held to render the contracts to pay endowments void and unen- 
forceable, as being beyond the extent of the powers of the association, or 
as being prohibited as in violation of the declared public policy of the 
state. 

[2] The provisions of the act are not clear statements of the “exact 
intention of the Legislature. Section 1 does not purport to be an ex- 
press grant of the powers specified to those associations which should be 
organized under the act, though it seems to be an indefinite recognition 
that such companies should have those powers. Such a recognition of 
powers in associations to be organized under the act may be logically 
construed as an intention to grant to them the powers so enumerated. 
14 A. C. J. 259, § 2097. 

Section 1, standing alone, then, had it not been for the prohibition 
contained in section 16, might well have been construed as a grant ol 
power to the associations to write endowment insurance. 

But by section 16 we find a prohibition, declaring that any association, 
operating upon the assessment plan, if it promises benefits upon any other 
event than that of the death or disability of its members, shall not be 
permitted to do business in this state. The two sections of the statute, 
taken together, and each of them given the interpretation of which they 
are individually capable, lead to the result that section 1 purports to be a 
grant of authority to write endowment insurance, while section 16 de- 
clares that if any company, so authorized to write endowment insurance, 
should do so, it should not be permitted to do business in the state. The 
two provisions, thus construed, lead to an absurdity. The prohibition in 
section 16 is, furthermore, not a clear and definite statement that such 
associations shall not have the power to write endowment insurance, but 
purports to be simply a limitation upon their right to do business. The 
fact, standing alone, that they were unlawfully permitted to do business 
in the state would be no defense to their contracts. 

[3] The intent of the Legislature, as gathered from the entire statute, 
cannot be said to be clear beyond doubt or ambiguity. It is open to con- 
struction. The officers, to whom the enforcement of the provisions of 
the statute has been delegated, as well as the society itself, have con- 
strued the uncertain and ambiguous provisions of the statute as an au- 
thorization to this company to write endowment insurance. In 1896, when 
the Royal Highlanders association was organized, its articles and by- 
laws were submitted to the auditor and to the Attorney General, as pro- 
vided by the statute, and the plan of operation of the society was approved 
and permission granted to operate upon the plan presented. The by-laws 
submitted to these officers set forth the form of benefit certificate which 
the association proposed to use. This form contained the endowment 
provision which is now found embodied in the pioneer certificates in 
controversy. For 23 years the society has not questioned the validity of 
those endwoment provisions. It furthermore appears that counsel for 
the association, in his report to the society in 1919, recommending that a 
by-law be enacted to cancel the endowment provisions ,premised his re- 
marks with a statement that the laws of Nebraska, existing at the time 
of the organization of the society and the issuance of the certificates, 
authorizing the writing of such provisions. 

[4] The contemporaneous construction placed upon a statute by those 
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charged with its execution, where such construction has long prevailed 
and been recognized by the parties who are concerned and who are ruled 
by the statute, will not be disregarded, unless it is clear that such con- 
struction was erroneous. The statute is not so clear that it is free from 
doubt as to what the Legislature intended, and we find no cogent reason 
for disturbing contractual obligations which have grown up based upon 
that construction, and which have existed and been recognized by the 
society for so many years. Clark’s Run & S. R. Turnpike Road Co. v. 
Commonwealth, 96 Ky. 525, 29 S. W. 360; City of Louisville v. Louis- 
ville Water Co., 105 Ky. 754, 49 S. W. 766; Van Veen v. Graham County, 
13 Ariz. 167, 108 Pac. 252; The Allan Wilde (C. C. A.) 264 Fed. 291; 
Moriarty v. City of New York, 59 Misc. Rep. 204, 110 N. Y. Supp. 842; 
Montgomery Light & Traction Co. v. Avant, 202 Ala. 404, 80 South. 497, 
3 A. L. R. 384; Laub v. Furnas County, 104 Neb. 402, 177 N. W. 749; 
State v. Holcomb, 46 Neb. 88, 64 N. W. 437, 25 R. C. L. 1043; § 274; 26 
Cyc. 1139. 

It is beyond question that the society has failed to require of these 
members in the past payments sufficient in amount to cover the cost of 
carrying the endowment provisions. Moreover, the payments have been 
insufficient even to cover the cost of meeting the other benefit provi- 
sions, exclusive of endowments. The society had the power, however, and 
should have exercised it, to raise rates to such an extent as to make 
them adequate. It cannot defend upon the ground that it has not done so. 

The endowment provisions of these certificates are of added value, 
and an additional assessment, to cover the difference between the cost 
of carrying the policy with the endowment and the cost of carrying it 
without that provision, would have been justified. 

In all other respects, aside from the endowment provision, the cer- 
tificate provisions of the entire membership are the same, and, as to 
those provisions, held in common by all members in the society, the so- 
ciety was, of course, compelled to preserve absolute mutuality; but it 
was not compelled, nor was it even proper, as we view it, to require the 
members at large, who had no endowment provision in their policies, to 
to pay the same rates as those members who were to receive endowments. 
The members at large could not justly be called upon to contribute to the 
payment of benefits in which they did not share. It seems to us that the 
society should, from the time it ceased writing endowment provisions, 
January, 1898, have charged an additional assessment to the holders of 
those certificates, according to the added value or cost of carrying the en- 
dowment provision. As the situation now stands, the pioneer certificate 
holders have a vested interest in their contracts and in the funds which 
the society has accumulated. From these rights they cannot justly be 
deprived. We see no reason why the society should not now amend its 
by-laws so as to require the holders of pioneer certificates to elect be- 
tween surrendering the endowment provision or paying from this time 
forward an additional amount sufficient to cover the cost of carrying it, 
provided no discrimination is made against them as to the assessments to 
cover the other provisions of their certificates. 

The judgment of the district court is therefore. 

Affirmed. 
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MARTI v. MIDWEST LIFE INS. CO. (No. 21988.) 


(Supreme Court of Nebraska. June 28, 1922.) 
189 Northwestern Reporter, 388. 


(Syllabus by the Court.) 

1. INSURANCE — INSURED WILL NOT FORFEIT HIS INSUR- 
ANCE OR RIGHT TO EXERCISE SPECIFIED OPTIONS ON 
PERFORMANCE WITHIN A REASONABLE TIME AFTER 
HIS MENTAL CAPACITY IS RESTORED. 

Where there is no plain and positive language in a contract of insur- 
ance which requires performance by the insured, personally and within a 
certain time, a requirement that, after the happening of an event which 
entitles him to exercise certain options, the insured shall furnish proofs 
of this fact, and exercise one of the specified options as a condition pre- 
cedent to the right to recover, will not be construed to apply in cases 
where performance is prevented because of the insured becoming men- 
tally incompetent to act. In such a case, the insured will not forfeit his 
insurance if he performs the stipulated act within a reasonable time after 
his mental capacity is restored. 


(For other cases, see Insurance, Dec. Dig. § 366.) 


2. INSURANCE—BENEFICIARY, NOT KNOWING OF POLICY’S 
‘EXISTENCE UNTIL AFTER DEATH OF INSANE INSURED, 
HELD ENTITLED TO OBTAIN BENEFITS OF OPTION, 
WHERE ACTING WITHIN REASONABLE TIME AFTER AC- 
QUIRING KNOWLEDGE. 

In such a case, where the insured dies without regaining ability to act, 
and the beneficiary, who had no knowledge of the existence of the policy, 
or its conditions, until some time after his death, furnishes proof within 
a reasonable time that the insured became incurably insane and was un- 
able to exercise the option or furnish the proofs while the policy was in 
force, such beneficiary is entitled to obtain the benefits of the option pro- 
vided in the policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


3. INSURANCE—WHERE POLICY DOES NOT FIX LIMIT FOR 
EXERCISE OF OPTION, A REASONABLE TIME IS SUFFI- 
CIENT. 

Where no time limit is fixed in a policy within which such an op- 
tional provision must be exercised, if it is exercised within a reasonable 
time under all the circumstances of the case, it is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


Appeal from District Court, Lancaster County; Shepherd, Judge. 
Action by Eva J. Marti against the Midwest Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Lincoln Frost and J. W. Kinsinger, both of Lincoln, for appellant. 
T. S. Allen, of Lincoln, for appellee. 


Heard before Letton, Dean, and Flansburg, JJ., and L. B. Day and 
Good, District Judges. 
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KERPCHAK v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 105.) 
(Court of Errors and Appeals of New Jersey. June 19, 1922.) 
117 Atlantic Reporter, 836. 


(Syllabus by the Court.) 


1. INSURANCE — WHEN FALSE REPRESENTATIONS WILL 

AVOID POLICY. 

Where a policy provides, as required by law, that “all statements 
made by the insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties,” the policy will be avoided for a misrepresenta- 
tion in the application made a part thereof, if the misrepresentation be 
material and fraudulent, that is to say, if it be the statement of some- 
thing as a fact, which is untrue, and which the insured stated, knowing 
it to be untrue, and with an intent to deceive, or which he stated posi- 
tively as true, without knowing it to be true, and which has a tendency 
to mislead; such fact in either case being material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


2. INSURANCE — WHEN FACT STATED OR SUPPRESSED IS 
MATERIAL TO RISK. 


In life insurance, every fact which is untruly stated or wrongfully 
suppressed must be regarded as material to the risk, if the knowledge or 
ignorance of it would naturally and reasonably influence the judgment of 
the underwriter in making the contract at all, or in estimating the degree 
or character of the risk, or in fixing the rate of premium. 


(For other cases, seé Insurance, Dec. Dig. § 255.) 


3. INSURANCE—FALSE STATEMENT THAT APPLICANT HAD 
NOT CONSULTED OR BEEN TREATED BY PHYSICIAN 
WILL AVOID LIFE POLICY. 


A false statement, in the application made a part of the contract, that 
the applicant for life insurance had not consulted or been attended or 
treated by a physician, is material to the risk, and, if made knowingly 
and willfully, will avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


4. INSURANCE—FALSE REPRESENTATION THAT APPLICANT 
HAD NEVER HAD A DOCTOR HELD TO INVALIDATE 
LIFE POLICY. 


The insured died of pulmonary tuberculosis eight months after the 
policy was issued. In her application, made a part of the contract, she 
was asked, “Give name and address of physician last consulted,’ and she 
answered, “Never had a doctor.” In an action upon the policy, the evi- 
dence showed conclusively that within the three weeks preceding such 
statement she went twice to a physician for treatment, who told her that 
she had weak lungs and catarrh, and prescribed for her. It also showed 
conclusively that such false representation was made knowingly and will- 
fully. Held, that a verdict should have been directed for the defendant 
insurance company. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
Minturn, Black, and Van Buskirk, JJ., dissenting. 


Appeal from Supreme Court. 
Action by Lizzie Kerpchak against the John Hancock Mutual Life 
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Insurance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed, and venire de novo awarded. 


McCarter & English, of Newark, for appellant. 
Thomas J. Kennedy, of Passaic, for respondent. 


TRENCHARD, J. This is an appeal from a judgment entered upon a 
verdict for the plaintiff below at the Bergen circuit. 

The plaintiff is the mother and beneficiary of Anna E. Kerpchak, 
whose life the defendant company insured for $1,000 on April 3, 1919. 

The policy says that it was issued in consideration of the representa- 
tions in the attached application made a part thereof, and further provides, 
as required by our Insurance Law (P. L. 1907, p. 133, § 1 [4]), that 

“All statements * * * made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties.” 


It also provides that it shall be uncontestable after one year, except 
for certain causes not now in question. 

The insured died of pulmonary tuberculosis December 5, 1919, 8 
months after the policy was issued, aged 19 years. The defendant com- 
pany refused to pay the beneficiary (the plaintiff), because, among other 
things, it maintained that a statement in the application to the effect that 
the applicant had never consulted a physician was false and fraudulent, 
and it was upon that ground, among others, that the defendant at the 
trial moved for a direction of a verdict in its favor. 

We are of the opinion that the denial of that motion was erroneous. 

[1] The legal rule is that where, as here, a policy provides, as re- 
quired by our Insurance Law, that “all statements * * * made by the 
insured shall, in the absence of fraud, be deemed representations and not 
warranties,” the policy will be avoided for a misrepresentation in the ap- 
plication, made a part thereof, if the misrepresentation be material and 
fraudulent, that is to say, if it be the statement of something as a fact, 
which is untrue, and which the insured stated, knowing it to be untrue, 
and with an intent to deceive, or which he stated positively as true without 
knowing it to be true, and which had a tendency to mislead; such fact in 
either case being material to the risk. Prahm v. Prudential Insurance Co. 
(Err. & App.) 116 Atl. 798. 


[2] Every fact which is untruly stated or wrongfully suppressed 
must be regarded as material, if the knowledge or ignorance of it would 
naturally and reasonably influence the judgment of the underwriter in 
making the contract at all, or in estimating the degree or character of 
the risk, or in fixing the rate of premium. 

[3, 4] A false statement in the application made a part of the con- 
tract, that the applicant had not consulted or been attended or treated by 
a physician, is material to the risk, and, if made knowingly and willfully, 
will avoid the policy. Metropolitan Life Ins. Co. v. McTague, 49 N. J. 
Law, 587, 9 Atl. 766, 60 Am. Rep. 661. 

In the present case the application shows that the insured was asked: 
“Give name and address of physician last consulted.” She answered: 
“Never had a doctor.” 


The evidence shows conclusively that such answer was false, and 
when made was known to the insured to be false. 

The application was made on March 30, 1919, and the policy was 
dated April 3, 1919. The uncontradicted evidence shows that on March 
10, 1919, and again on March 24, 1919, the insured went from Garfield, 
her home, to Dr. Lippe in Newark, near by, for treatment, and he told 
her that she had weak lungs and catarrh and prescribed for her. It 
shows that between such consultations she was visited by the district nurse 
who advised her to go to the Glen Gardner Sanitarium, known to the in- 
sured to be a state institution for tuberculosis patients The question put 
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in the application was not ambiguous, and called for the statement of a 
fact, not the expression of an opinion The false answer was made un- 
derstandingly, knowingly, and willfully. The insured was a native of 
this country, intelligent, and understood English. The question was put 
in English, and her doctor was an English speaking physician. 

Since such matters of fact were established by unimpeached witnes- 
ses and without contradiction, a verdict should have been directed for the 
defendant because of such fraudulent misrepresentations. Fish v. Met- 
ropolitan Life Ins. Co., 73 N. J. Law, 619, 64 Atl. 109; Guarraia v. Met- 
ropolitan Life Ins. Co., 90 N. J. Law, 682, 101 Atl. 298; Brunjes v. Met- 
ropolitan Life Ins. Co., 91 N. J. Law, 296, 102 Atl. 693. 


[5] It is contended, however, that such false and fraudulent state- 
ment does not bar recovery by the plaintiff beneficiary because it was 
made by an infant. Not so. Where, as here, a policy of insurance is 
taken out by a minor above the age of 15 years, on her own life and for 
her benefit or the benefit of her mother, and she dies before reaching 
majority, a false and fraudulent representation made by the insured in 
the application upon which the policy is based, respecting a matter of fact 
material to the risk, constitutes a defense to an action upon the policy by 
the beneficiary named therein. See Prahm v. Prudential Ins. Co., supra, 
where the reason for the rule is stated. 


The judgment below will be reversed, and a venire de novo awarded. 

Fer affirmance: Justices Minturn and Black, and Judge Van Bus- 
kirk. 

For reversal: The Chancellor, Chief Justice, Justices Swayze, 
Trenchard, Parker, Bergen, Katzenbach, and Judges White, Heppen- 
heimer, Williams, Gardner, and Ackerson. 


SCHOENHOLZ v. NEW YORK LIFE INS. CO. et At. 
(Court of Appeals of New York. July 12, 1922.) 
136 Northeastern Reporter, 227. 


1. INSURANCE— COMPLIANCE WITH PROVISIONS REGARD- 
ING CHANGE OF BENEFICIARY USUALLY NECESSARY 
FOR SUBSTITUTION. 


An insurance company is not liable to an alleged substituted benefi- 
ciary where the policy’s provisions regarding a change of the beneficiary 
have not been complied with. unless there has been a substantial attempt 
to substitute a party giving a consideration, the success of which attempt 
has been prevented by some cause not within the control of insured. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE — INSURED’S ASSIGNEE SECURED ONLY IN- 
SURED’S INTEREST; ASSIGNMENT NOT OPERATIVE TO 
CHANGE BENEFICIARY. 

Assignee from insured of an insurance policy providing that if bene- 
ficiary dies before insured, beneficiary’s interest shall vest in insured, 
secured only this interest and did not become thereby a substituted bene- 
ficiary. 


(For other cases, see Insurance, Dec. Dig. §§ 213, 587.) 
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3. INSURANCE — PARTY PREVENTING COMPILANCE WITH 
PROVISION FOR SUBSTITUTION OF BENEFICIARY NOT 
ENTITLED TO BE SUBSTITUTED. 


Where an insurance policy reserved to insured the power to change 
the beneficiary on giving notice to insurer accompanied by the policy for 
an indorsement thereon, a person who had prevented a compliance with 
this provision by keeping the policy in her possession was not entitled 
to be substituted in place of the original beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
Cardozo and Pound, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Paulina Schoenholz against the New York Life Insurance 
Company and Sarah Schoenholz. From an order by the Appellate Divi- 
sion reversing a judgment for plaintiff and ordering a new trial (197 
App. Div, 91, 188 N. Y. Supp. 596), plaintiff, having given the required 
stipulation, appeals. Affirmed, and judgment absolute granted against 
plaintiff on her stipulation. 


Reuben Dorfman, of New York City, for appellant. 
Louis H. Cooke, of New York City, for respondents. 


Hiscock, C. J. This action was brought to have canceled the des- 
ignation of the defendant Schoenholz as beneficiary in and under a policy 
issued by the defendant insurance company on the life of one Schoenholz, 
and to have the insurance under said policy, Schoenholz being dead, paid 
to the plaintiff. The Special Term awarded judgment as. prayed, but the 
Appellate Division reversed such judgment. We think that the Appel- 
late Division was right, although placing our opinion on a different 
ground than the one adopted by that court. While the order of the Ap- 
pellate Division purports to reverse the findings of fact as well as the 
conclusions of law made and reached at the Special Term, there was, as 
we think and for the purposes of this discussion shall assume no dispute 
in respect of the determinative facts necessary to present the questions 
which have been argued and which we shall consider. 

The defendant is a domestic corporation engaged in the business of 

issuing life insurance. One Harry Schoenholz, who appears to have been 
a residenet of this state, took out a policy for $1,000, naming his sister, 
the defendant Sarah Schoenholz, as beneficiary. This designation was not 
based upon any valuable consideration, and in fact the beneficiary did 
not know of it. Subsequently Schoenholz desired to marry the plaintiff, 
and— 
“to obtain plaintiff's promise to marry him promised and agreed to as- 
sign the said policy of insurance to the plaintiff and designate and con- 
stitute plaintiff * * * his sole and only beneficiary of insurance in- 
stead and in the place of said Sarah Schoenholz, and thereafter cause 
such change to be made in such policy of insurance, and plaintiff, * * * 
relying on the promise so made to her by said Harry Schoenholz, and 
in consideration thereof, did give her consent and agreement to marty, 
* * * and pursuant thereto” they were duly married in the state of 
New York; “that in pursuance to the aforesaid agreement the said Harry 
Schoenholz duly assigned, transferred, and delivered the policy to the 
plaintiff herein, and that all of the premiums thereafter on said policy 
were duly paid by the plaintiff herein;” “that said policy was at all times 
since the assignment and still is in possession of the plaintiff herein.” 


Said policy of insurance provided that— 


_. Any assignment thereof “must be made in duplicate and one copy 
filed with the company at its home office;” also “when the right of rev- 
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ocation has been reserved (as was the case in this policy) the insured, 
if there be no existing assignment of the policy made as herein provided 
may * * * designate a new beneficiary * * * by filing written 
notice thereof at the home office of the company accompanied by the pol- 
icy for suitable indorsement thereon; such change shall take effect when 
indorsed upon the policy by the company and not before. If any benefi- 
ciary shall die before the insured the interest of such beneficiary shall 
vest in the insured,” 


It is expressly found that the assignment of the policy to plaintiff 
was by parol, and therefore it was not in accordance with the provision 
above quoted. No change in the designation of beneficiary in accordance 
with the provisions of the policy was ever made or attempted before the 
death of the insured, which occurred in the state of New York. The 
beneficiary designated in the policy, the defendant Schoenholz, now is and 
at all times has been a resident of the former empire of Austria, and, 
on the ground that this was an action under the provisions of section 438 
of the Code to exclude her “from a vested or contingent interest in or 
lien upon, specific * * * personal property within the state,’ pur- 
ported servicee of the summons was made upon her by publication, but 
she has never appeared in the action. 


Under these circumstances the defendant insurance company has 
urged two defenses to the action. The first is the one that the designated 
beneficiary is a necessary party to this action, and that the action is not 
one in rem, wherein jurisdiction can be obtained through service of the 
summons by publication as provided in section 438 above referred to; the 
second one is that plaintiff by the assignment.from the insured referred 
to has not obtained any right to the moneys payable under the policy, 
and that no proper steps were ever taken, as might have been, to substitute 
her as a beneficiary under the policy in the place of the original designated 
person. Assuming for the purposes of this discussion, without deciding 
it, that this was an action in rem wherein jurisdiction could be obtained 
by service of the summons by publication, we think that the other de- 
fense urged by the insurance company interposes insuperable obstacles 
to a recovery by plaintiff. 

[1, 2] The defendant Insurance Company undoubtedly has the right 
in its own behalf and independent of the rights of the original beneficiary 
to insist that the provisions of its policy for a change in beneficiary shall 
be complied with, and that it shall not be liable to one who is in fact a 
stranger through failure to comply with such provisions. Under the spe- 
cific provisions of the policy a mere assignment of it to plaintiff, even 
though for value, did not give her right to succeed in this action. The 
insured had a well-defined interest in the policy, which consisted in the 
right to have the amount of the policy paid to him in case he outlived 
the designated beneficiary. His assignment of the policy covered this 
interest, and was in no sense a compliance with the provisions relating to 
a change of beneficiary. Muller v. Penn. Mut. Life Ins. Co. of Phila- 
delphia, 62 Colo. 245, 161 Pac. 148; Johnson v. New York Life Ins. Co., 
56 Colo. 178, 138 Pac. 414, L. R. A. 1916A, 868; Anderson v. Broad Street 
Nat. Bank of Trenton, 90 N. J. Eq. 78, 105 Atl. 599; Reid v. Durboraw 
(C. C. A.) 373 Fed. 99. Plaintiff, therefore, must rely for recovery upof 
a designation of herself in the place of the original beneficiary, and this 
she neither shows nor excuses. 


Undoubtedly the insured had a perfect right to cancel the designation 
of his sister as a beneficiary and substitute plaintiff or any one else in 
her place. While the rights of a beneficiary become vested upon the 
death of the insured without change (Shuman v. Ancient Order of United 
Workmen, 110 Iowa, 642, 82 N. W. 331; Fink v. Fink, 171 N. Y. 616, 
64 N. E. 506), they are entirely contingent, uncertain, and revocable dur- 
ing the life of the insured. Nevertheless an insurance company has a 


25——-Vol. LX, 
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right to insist that there shall be compliance with the provisions of its 
policy in order to accomplish such change, except that the courts, in 
favor of one claiming to have been designated as a beneficiary for a valu- 
able consideration, will excuse exact compliance with the provisions of 
the policy where the attempt at such compliance has been substantial and 
its full success prevented by some cause not within the control of the 
person attempting to make the change. Johnson v. New York Life Ins. 
Co. of Trenton, 56 Colo. 178, 138 Pac. 414, L. R. A. 1916A, 868; Sullivan 
v. Maroney, 77 N. J. Eq. 565, 78 Atl. 150; Shuman v. Ancient Order ot 
United Workmen, 110 Iowa, 642, 82 N. W. 331; Tidd v. McIntyre, 116 
App. Div. 602, 101 N. Y. Supp. 867, and cases cited; Lahey v. Lahey, 174 
N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554. 

[3] If we should assume that this doctrine could be so extended as 
to help one who has acted upon the promise of an insured to designate 
him as a beneficiary, thereafter repudiated and broken, on the theory 
that equity will regard that as done which ought to be done, such assump- 
tion and doctrine will not come to the assistance of the plaintiff in this 
case. It not only does not appear that the insured on proper demand 
neglected and refused to procure the designation of plaintiff as a benefi- 
ciary in the place of his sister, but it affirmatively appears that plaintiff 
herself stood in the way of his effecting such a change of beneficiaries 
in accordance with the provisions of the policy. It is expressly found 
that at the time of the purported assignment the policy was delivered 
to her, and thereafter remained in her possession. The insured could 
only effect a change of beneficiary by presenting the policy to the insur- 
ance company and having indorsed thereon such change. Thus the co- 
operation of the plaintiff-was necessary to effect the change, and, there 
being no finding or the slightest evidence to indicate that she ever offered 
such co-operation or made any attempt to secure such change of benefi- 
ciary, she cannot urge her own fault and lack of action as an excuse for 
failure to comply with the requirements of the policy. Instead of com- 
ing within the principle that equity will regard that as being done which 
ought to be done, she comes under that other and equally recognized 
maxim that one cannot make his own fault and neglects the basis for 
relief. 

In fact it seems quite apparent to us from the findings which have 
been made that whatever the exact transaction in respect to this policy 
was between plaintiff and her proposed husband as an inducement to mar- 
riage, it rested upon the idea that she would secure the benefits of the 
policy by an assignment thereof, and that the necessity for a change in 
designation of beneficiary was not appreciated. While this misconception 
may result in an unfortunate miscarriage of purpose, we do not see how it 
can now be corrected. 

The order of the Appellate Division, therefore, should be affirmed, 
and judgment absolute against plaintiff granted on her stipulation with 
costs in all courts. 

Hogan, McLaughlin, Crane, and Andrews, JJ., concur. 

Cardozo and Pound, JJ., dissent. 

Order affirmed, etc. 
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CHARLTON v. METROPOLITAN LIFE INS. CO. 


(New York Supreme Court, Appellate Division, Second Department. | 
June 29, 1922.) 


195 New York Supplement, 64. 


1. INSURANCE—FALSE REPRESENTATION, IF FRAUDULENT, 
IS WARRANTY, AVOIDING POLICY. 


Under Insurance Law, § 58, a false representation by an applicant for 
insurance is a warranty, if fraudulently made, and the policy is. void. 


(For other cases, see Insurance, Dec, Dig. § 256[2].) 


2. INSURANCE—REMEDY OF INSURER FOR FALSE REPRES- 
ENTATION. 


If a statement by an applicant for insurance is false, but not fraudu- 
lent, the remedy of the insurer is by rescission. 


(For other cases, see Insurance, Dec, Dig. § 256[2].) 


Action by Mary Charlton against the Metropolitan Life Insurance 
Company. Judgment for plaintiff was affirmed, and defendant moves for 
reargument. Motion denied. Motion for leave to appeal to the Court of 
Appeals granted. 


Per CurtAM. Motion or reargument denied. Motion for leave to 
appeal to the Court of Appeals granted. 

[1] We do not understand that there is any decision by the Court of 
Appeals, which holds that the statute of the state of New York. provid- 
ing that “all statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not warranties” 
(section 58, Insurance Law [Consol. Laws, c. 28]), is not to be applied 
according to its literal meaning. A false representation is not a warranty, 
unless fraudulently made. If fraudulently made, it is a warranty, and 
the policy is void. 

[2] If false, but not fraudulent, the remedy is by rescission. In the 
case at bar no defense of rescission is tendered in the answer. The 
jury have found on conflicting evidence that there was no. fraud, and 
hence no warranty. We therefore affirmed the judgment for the plaintiff. 

[3] However, it is urged, not only in this case, but in others, that 
the decisions of the Court of Appeals in Stanulevich v. St. Lawrence 
Life Association, 228 N. Y. 586, 127 N. E. 315, and Bollard v. New 
York Life Ins. Co., 228 N. Y. 521, 126 N. E. 900, establish the rule 
that a false representation, although not fraudulent, is a warranty. 

We therefore grant leave to appeal to the Court of Appeals, as this 
case originated in a City Court, and no appeal is possible without our 
consent. 
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In RE NATIONAL TEMPERANCE LIFE INS. SOC. 


(New York Supreme Court. Appellate Division, Second Department. 
June 9, 1922.) 


195 New York Supplement, 9. 


INSURANCE — CLAIMS FOR EXAMINING APPLICANTS FOR 
BENEFIT INSURANCE CANNOT BE PAID FROM MORTU- 
ARY FUND. 


The insurance reserves of a beneficial society had been impaired by 
using the benefit funds for expenses. The shortage was made good by the 
officers and directors, and the assets of the society were taken over by 
another society, under a contract providing for continuation of the life 
insurance benefits of the certificates, and providing that the other society 
would pay from the assets received the net contributions of members of 
the first society who did not accept the contract. Held that, in view of 
Insurance Law, § 233, subd. 4, providing that the laws of a society for 
payment by members should state the proportion thereof which might be 
used for expenses, and no part of the money collected for mortuary or 
disability purposes should be used for expenses, a claim against the first 
society for examining applicants for insurance therein, being an item of 
expense, could not be paid from the depleted mortuary fund, and there- 
fore the other society was not chargeable therewith. 


(For other cases, see Insurance, Dec. Dig. § 708.) 


Appeal from Special Term, Kings County. 

In the matter of the application of the People of the State of New 
York, by Jesse S. Phillips, as Superintendent of Insurance, for an order 
to take possession of the property, etc., of the National Temperance Life 
Insurance Society. From an order of the Special Term, resettling a for- 
mer order of the court, dated March 8, 1921, the American Life Society 
of New York appeals. Reversed, and motion denied. 


j Argued before Blackmar, P. J., and Rich, Kelly, Jaycox, and Young, 


Miles M. Dawson, of New York City, for appellant. 
John B. Warner, of Brooklyn, for respondent Warner. 


GREATSINGER v. HAWLEY. 
(New York Supreme Court, Chemung County. January 22, 1922.) 
195 New York Supplement, 669. 


1. INSURANCE—WHERE ONLY DELINQUENCIES IN_PROCE- 
DURE OF READMISSION OF EXPELLED MEMBER WERE 
BY ASSOCIATION, BENEFICIARY ENTITLED TO DEATH 
BENEFIT. 


Where a member of beneficial association, who had been expelled for 
nonpayment of dues, made application for readmission, and did each 
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affirmative act requested to do to secure readmission, the only delinquen- 
cies in the procedure being those of the officers of the association in 
failing to perform their duties required by the constitution, the benefi- 
ciary was entitled to participation in the benefit fund of association to 
the extent of the certificate issued to such readmitted member. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


2. INSURANCE—FAILURE TO DELIVER NEW BENEFIT CER- 
TIFICATE TO READMITTED MEMBER DOES NOT PRE- 
VENT RECOVERY, 


If a readmitted member of a beneficial association has complied with 
all other requirements, the fact that he has not taken out a new certifi- 
cate or that one has not been delivered to him does not prevent a re- 
covery, even assuming that in due course new certificates are issued to re- 
admitted members. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


Action by Marion Greatsinger against A. H. Hawley, as Treasurer 
of the Brotherhood of Locomotive Firemen and Enginemen. Judgment 
for plaintiff. 


Judgment affirmed App. Div. , 194 N. Y. Supp. ——. 


Mandeville, Personius & Newman and David N Heller, all of El- 
mira, for plaintiff. 
Baldwin & Allison, of Elmira, for defendant. 


ARNOLD v, NEWCOMB et at. (No. 17112.) 
(Supreme Court of Ohio. April 25, 1922.) 
136 Northeastern Reporter, 206. 


(Syllabus by the Court.) 


1. INSURANCE—RIGHTS TO PROCEEDS OF POLICY OR BENE- 
FIT CERTIFICATE DETERMINED BY CONSTRUCTION OF 
CONTRACT ITSELF. 

The rights of contending parties to the proceeds of an insurance pol- 
icy or certificate in a mutual benefit association in this state, each claim- 
ing to be the lawful beneficiary thereof, are determined by a construction 
and interpretation of the contract itself. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE — STATUTES, REGULATIONS, AND BY-LAWS 
OF BENEFIT ASSOCIATIONS BECOME PARTS OF CON- 
TRACT. 

Pertinent, valid legislative acts in force at the time of the making of 
the contract, unless the effect thereof is subsequently changed by mutual 
act or agreement of the insurer and insured, together with the valid rules, 
regulations and by-laws of the association to which the certificate or pol- 
icy makes reference, must be taken into account in such construction, as 
a part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 718.) 
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3.. INSURANCE—BENEFICIARY MUST BE CHANGED IN MAN- 
NER SPECIFIED IN RULES, REGULATIONS, AND BY- 
LAWS OF ASSOCIATION. 


In order to effect a change of the beneficiary named in the insurance 
policy or certificate the insured ‘must follow and substantially comply 
with the method prescribed in the rules, regulations and by-laws of the 
association, 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


4. INSURANCE—MEMBER COULD CHANGE BENEFICIARY IN 
MANNER PRESCRIBED BY STATUTES AND REGULA- 
TIONS OF SOCIETY. 


Where, within certain restrictions, the statute (section 9467, Gen. 
Code) permits the insured to change his beneficiary in accordance with 
the rules, laws, and regulations of the society, and where the rules, laws, 
and regulations of the society in harmony with the statute provide for a 
change of beneficiary and the method by which the same may be accom- 
plished, the right of the insured who follows the prescribed method in 
effecting the change may not be questioned. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


5. INSURANCE — CHANGE OF BENEFICIARY HELD SUFFI- 

CIENT. 

Where an insured in a benefit association, having acquired a different 
status by entering into a marriage contract during the continuance of his 
insurance contract, and with the manifest intention of making his wife 
the beneficiary, executes the transfer of beneficiary on the back of the 
policy in the manner and form provided therefor, delivering the same to 
his wife, and continuing the -policy in force by-the payment of dues until 
the time of his death, without making further attempt to change the bene- 
ficiary or recover possession of the policy, and where the wife keeps the 
policy, and through inadvertence or ignorance fails to forward it to the 
general secretary and treasurer until after the death of the insured, and 
the home office of the association receives and cancels the policy, and ack- 
nowledges liability thereon, but declines to issue a new certificate with new 
designation of beneficiary, such transfer, when challenged in an action 
between the wife and former beneficiaries, will be held to operate as a 
change of beneficiary in favor of the wife, in the absence of a rule or 
by-law that the approval of the home office must occur during the lifetime 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Error to Court of Appeals, Hamilton County. 

Action by Alice M. Arnold against one Newcomb, the Brotherhood 
of. Locomotive Firemen and Enginemen, and others. Action dismissed as 
to last-named defendant on its acknowledgment of liability and payment 
of amount in controversy into court. Judgment for other defendants 
affirmed by the Court of Appeals, and plaintiff brings error. Reversed, 
and remanded to the court of common pleas. 


William B. Arnold became a member of the Brotherhood of Loco- 
motive Firemen and Enginemen, a fraternal beneficiary association in 1907 
The brotherhood issued to him a certificate or policy for $3,000, in which 
he named as beneficiary his three sisters, who are the defendants in error 
herein. Ten years later, to wit, on the 3rd day of December, 1917, he 
married Alice M. Arnold, the plaintiff herein, and they lived together 
as man and wife until the time of his death, which occurred accidentally, 
in the course of his employment, on the lst day of March, 1919. The 
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certificate or policy remained in full force, through the payment of dues 
or premiums, until the time of his death. 

On the Ist day of May, 1918, some 10 months prior to his death. 
Arnold went before a notary public in Hamilton county, and on the form 
printed on the policy for change of beneficiary revoked the designation 
of his sisters, the defendants in error herein, as his beneficiaries, and 
named the plaintiff in error his wife, as the beneficiary under the policy 
The filling out of the form on the back of the certificate and the ack- 
nowledgment of the same before a notary public were in full accord with 
the provisions of the policy contract for effecting the change of bene- 
ficiary. At the same time Arnold delivered the policy to his wife, con- 
tinued to pay dues and premiums thereon, and, so far as the record shows, 
never had either possession or right of possession of the same thereafter. 
The certificate, with the name of Alice M. Arnold filled in as . bene- 
ficiary, was not returned to the brotherhood at its office in Cleveland, Ohio, 
until the 19th day of April, 1919, when Alice M. Arnold sent the policy 
in, together with the proof of death. Her claim is that the failure to for- 
ward it to home office for change of beneficiary was through ignorance 
or inadvertence. 

The home office of the beneficial association, upen receipt of the 
certificate, canceled the same, and refused to pay the amount due thereon, 
for the reason that the beneficiary named through the act of the insured 
in transferring and making his wife the beneficiary, as was shown by the 
certificate, did not correspond to the beneficiaries appearing on the records 
of the company. 

Under the constitution and rules of the fraternal order it was pro- 
vided that, in the event there shoud be no legally designated beneficiary, 
the funds due on the policy should be paid as follows, in the order named, 
to wit: First, to the widow; second, to the child or children; third, to 
the mother; fourth to the father; and fifth, to the sisters and brothers 
equally. The widow filed her petition in the court of common pleas, seek- 
ing recovery either as legally designated beneficiary, or as widow, and 
made the fraternal order and the original beneficiaries all parties defend- 
ant. The sisters filed an answer and cross-petition, in which they claim 
to be entitled to the fund as the legally designated beneficiaries. The 
fraternal order filed an answer and interpleader, acknowledged liability, 
and answered interrogatories, which fully set out the essential and pertin- 
ent rules and by-laws of the association, and upon its motion and the 
payment into court of the amount of the fund the court dismissed it as 
a party to the acction, The plaintiff filed her reply to the answer and 
cross-petition and to the answer and interpleader, and later filed her 
amended petition. Thereupon the defendants below, defendants in error 
here, filed their motion fer judgment on the pleadings. This the court 
sustained, and judgment was duly entered in favor of the defendants and 
against the plaintiff. On error to the Court of Appeals the judgment was 
affirmed, and it is that judgment that this court is called upon to review. 


_ Chas. S. Bell and Thos. L. Michie, both of Cincinnati, for plaintiff 
in error. 

L. W. H. Peyton, of Staunton, Va., and Ben B. Nelson, of Cincin- 
nati, for defendants in error. 


Houcu, J. The questicn for determination is whether it was re- 
versible error for the nisi prius court to sustain the motion for judgment 
on the pleadings, 

_ [1] In the consideration of this question, and as a basis thereto, we 
will be dealing with some firmly established general principles. The 
relationship of the insured and insurer is founded on contract, and the 
respective rights of the parties thereto are confined and limited to the 
valid terms of the contract. 
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{2, 3]As a part of the contract, cinsideration must be given to the 
valid rules and by-laws of the fraternal association, as well as the statutes 
which are applicable thereto. It has been repeatedly held that both the 
statutes and the rules and by-laws become a part of the contract, and it 
is just as well settled that in changing the beneficiary to an insurance 
contract the rules and by-laws, as well as the pertinent provisions of the 
law, must be substantially complied with in order to give effect to the 
change. The statutes bearing upon this subject are sections 9467 and 9469, 
General Code, the former providing in part as follows: 

“Within the above restrictions [the classes permitted as “bene- 
ficiary] and, from time to time, have the same changed in accordance with 
the laws, rules or regulations of the society, and no beneficiary shall have 
or obtain any vested interest in such benefit until the same has become 
due and payable upon the death of such member. * * *” 


Section 9469 provides that the certificate shall specify the amount of 
benefit and shall provide that the articles of association, constitution and 
laws of the society shall constitute the agreement between the society and 
the member. 

The answer of the brotherhood to interrogatories contained in the 
answer and cross-petition of the defendants sets out the rules and by-laws 
applicable to the question before us, and the pertinent parts thereof read 
as follows: 


“Sec. 8(a) A member desiring to change his beneficiary shall make 
such change in writing on the form printed on the back of the beneficiary 
certificate, and such change can be made without the consent of the bene- 
ficiary. Said certificate must be forwarded to the general secretary and 
treasurer. 

“(b) A beneficiary shall not have, nor shall he acquire a legal equit- 
able or vested interest in or to said certificate, or the proceeds thereof, 
so as to prevent any member from changing his beneficiary. 

““(c) The member’s signature thereto shall be acknowledged before 
a notary public or other officer authorized by law to take acknowledg- 
ments, and such officer shall attach his official seal thereto, or having no 
official seal, a certificate issued by a court of record shall be attached, 
certifying that the officer administering oath was duly qualified. 

“(d) A change or transfer of beneficiary shall not be valid or have 
any binding effect until said certificate has been received by the general 
secretary and treasurer and by him canceled, and a new certificate issued 
wherein the new designation of beneficiary shall appear. * * *” 


Then followed a provision for the change of beneficiary when the 
certificate has been lost or destroyed, or possession of same denied or 
refused to the member. 


Authorities on the interpretation of beneficial insurance contracts and 
the interpretation and construction of statutes in reference thereto are 
very numerous throughout many of the states of the United States, and 
those authorities are very nearly unanimous upon the proposition that the 
rules and by-laws of the association become a part of the contract and 
that substantial compliance therewith must be had in order to effect a 
legal change of beneficiary. Several of the decisions of this court deal 
with these questions, and are relied upon by counsel in this case. 

Counsel for plaintiff in error upon the case of Lentz. Ex’r, Vv. 
Fritter, 92 Ohio St. 186, 110 N. E. 637, and quote from the opin- 
ion of judge Matthias in that case. The case holds that the terms of an 
insurance contract, made under the laws of the state, are not affected by 
a subsequent change of the laws; that is to say, that amended law has 
no retroactive effect. But, where the parties to'the contract, the asso- 
ciation and the insured, both treat the contract as continuing under the 
amended law, in respect to the change of beneficiary, then, in that event, 
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the contract will be interpreted by the courts as the parties interpreted it. 
The questions decided in that case have nothing, or, at least, little, in com- 
mon with the question before us in this case. 

The case of Modern Woodmen of America v. Myers, 99 Ohio St. 87, 
124 N. E. 48, deals with the interpretation of an insurance contract made 
under the laws of a foreign state; and holds that the interpretation put 
upon the contract by the courts of that state should be followed by the 
courts of this state in the determination of the question. The decision of 
the foreign state, Illinois, which was followed by Judge Jones in the 
Myers Case, was based upon the interpretation of a by-law of the society 
which provided: 

“No change in the designation of beneficiary or beneficiaries shall be 
effective until the old certificate shall have been delivered to the head clerk ~ 
and a new certificate issued during the lifetime of the member.” 


That provision of the by-law differs from the one under consideration 
in this case in that time was made an element of the change, and the 
Illinois court held in the syllabus, it being the case of Hodalski v. Hodal- 
ski, 181 Ill. App. 158, that— 

“Where an insurance contract provides for the time and method in 
which ‘a beneficiary may be changed, this becomes a part of the con- 
tract, and unless in accordance with the terms of the contract, the attempt- 
ed change will not become effective.” 


The defendants in error rely upon the case of Arthur v. Odd Fel- 
lows’ Beneficial Association of Columbus, 29 Ohio St. 557. The regula- 
tions of the association in that case provided that the fund should be 
paid to the family or heirs of the deceased member in the manner therein 
specified, unless otherwise directed by such member in his lifetime, and 
the court held that a failure of the member to give such direction in 
that manner would not be effective, and that the fund would go to the 
family in the order named in the regulations of the association, and that 
a provision in the member's will alienating the order of disposition would 
not operate to alter the terms of the contract. 

Counsel for the defendants in error also urge the case of Charch v. 
Charch, Ex’r, 57 Ohio St. 561, 49 N. E. 408, and contend that that case 
is decisive of the questions before us in this case, and assert that the 
holding in that case was followed bv the court of appeals, and that its de- 
cision is based thereon. The laws of the association in that case provided 
that the change of beneficiary could be made only by surrender, and the 
issue of a new certificate, and the insured attempted to change the bene- 
ficiary by the terms of his will, and the court held that that could not 
be done. The questions there decided are dissimilar to the question that 
we have before us for solution. 

Counsel for the defendants in error cite many cases of the courts of 
last resort of a number of states, notably California, Washington, Kansas, 
Illinois, New Hampshire, Vermont Massachusetts, and New York, which 
hold that the interest of a beneficiary named in an insurance contract be- 
comes a vested interest upon the death of the insured. This, of course, 
is true if the insured, under his undoubted right to change his beneficiary, 
has not affected a legal change during his lifetime, and this announcement 
is brought about in many of these cases, just as was done in the Illinois 
case, supra, by reason of the fact that the by-laws of the association pro- 
vided that no change of beneficiary should be effective until the certificate 
was sent to the home office, canceled, and a new certificate issued, all 
during the lifetime of the insured. In the last analysis the solution of the 
question here must depend upon the application of these general rules 
of law to the provisions of the contract under consideration and a ocon- 
struction of the language used therein. 

In the first place, it is important to notice that in the by laws of this 
association, time, or the happening of the event of death, is not made 
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an element. Referring to section 8 of the by-laws, paragraph (a) gives 
the right to the member of changing his beneficiary in writing on the 
printed form on the back of the certificate without the consent of the 
original beneficiary, and further states that the certificate must be for- 
warded to the general secretary and treasurer. Nothing at all is mentioned 
about when either of these things may be done. It must be admitted that 
the change was made on the back of the certificate in manner and form 
as provided. and that the certificate was forwarded to the general secre- 
tary and treasurer. Paragraph (b) provides that no beneficiary shall ac- 
quire any interest in or to the certificate or the proceeds thereof so as 
to prevent the member from changing his beneficiary. Paragraph (c) pro- 
vides the manner and form in which the beneficiary may be changed. 
And it must further be admitted that this was done. Paragraph (d) pro- 
vides : 

“A change or transfer of beneficiary shall not be valid or have binding 
effect until said certificate has been received by the general secretary and 
treasurer and by him canceled, and a new certificate isued wherein the 
new designation of beneficiary shall appear.” 

The element of time and the happening of the event of death is still 
not made an element of the contract. The record is clear that the- certi- 
ficate containing the change of beneficiary was received by the general 
secretary and treasurer, and by him canceled, although no new certificate 
was issued wherein the new designation of beneficiary appeared. 

[4, 5] The reason for the cancellation of the old certificate and the 
failure to issue the new certificate, as appears from the answer to the 
interrogatory of the association, was because of the fact that the in- 
sured had died. The association acknowledged liability under the con- 
tract, but declined to assume responsibility of deciding to whom it 
should be paid. Paragraph (d) ‘is a necessary provision for the protection 
of the association in order to limit it to a single liability upon its policy. 
and, if that paragraph had provided that a change or transfer of bene- 
ficiary should not be valid or have any binding effect until such certi- 
ficate had been received by the general secretary and treasurer, and by 
him canceled, and a new certificate issued wherein the new designation 
of beneficiary appeared, all “during the lifetime” of the insured, then 
there would be no hesitancy on the part of this court in arriving at the 
conculsion that the insured had failed to substantially comply with the 
terms of the contract in respect to the change of beneficiary. 

The insured did everything he could do in accordance with the terms 
of the contract to effect a change of beneficiary while he had the pos- 
session of the policy, and after he surrendered possesion he took no steps 
to again change the beneficiary. and in a sense ratified the change al- 
ready made by continuing to pay dues thereon until his death. No intima- 
tion of fraud in any way surrounds the transaction. After his death 
the wife forwarded the certificate to the home office. and the home office 
received the certificate and canceled it, and this action was in strict 
accordance with the terms of the contract, and in no wise’ contrary to 
its terms. The association instead of taking further action declined so 
to do, acknowledged liability, and waited the decision of a court of com- 
petent jurisdiction. 

We therefore find that the provisions of the contract were substantially 
complied with; that no statutes bearing upon the subject were violated; 
and, no judicial decision binding upon us to the contrary, we find that the 
Court of Appeals erred in affirming the judgment of the court of com- 
mon pleas based upon its order in sustaining the motion for judgment on 
the pleadings. 

The case is therefore reversed and remanded to the court of common 
pleas for further proceedings according to law. 

Judgment reversed. 

Marshall, C. J., and Johnson, Wanamaker, and Robinson, JJ., concur. 
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LANDIS v. METROPLITAN LIFE INS. CO. (No. 17025.) 
(Supreme Court of Ohio. May 2, 1922.) 
136 Northeastern Reporter, 193 


(Syllabus by the Court.) 
1. INSURANCE—STANDARD LIFE POLICY PRESCRIBED BY 

STATUTE NOT EXCLUSIVE FORM. 

Sections 9410 to 9421, Gen. Code (99 O. L. 139-174). authorize the 
issuance of life insurance policies in form other than the standard forms 
prescribed in sections 9412 to 9417, General Code. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE—LIFE POLICY MAY STIPULATE FOR 
METHOD FOR AUTOMATIC ELECTION AFTER DEFAULT 
DIFFERENT FROM THAT PRESCRIBED IN STANDARD 
POLICY. 

The fact that the statutory standard form of policy gives the insured 
specific optional rights of election after default of premium payment 
does not preclude a life insurance company from stipulating for a different 
method for automatic election, upon failure of the owner to act, pro- 
viding such policy otherwise conforms to sections 9420 and 9421, Gen. 
Code. 

(For other cases. see Insurance, Dec. Dig. § 366.) 


3. INSURANCE—BENEFICIARY HELD ENTITLED TO EX- 
TENDED INSURANCE FOR LIMITED TERM UNDER PRO- 
VISIONS OF POLICY, NOTWITHSTANDING PROVISIONS 
OF STANDARD POLICY. 

The insured held a policy of life insurance which stipulated that if 

a lapse occurred after three full years’ premiums had been paid. upon 

surrender of the policy within three months from the due date of premium 

in default he should be entitled to either of the following options: (a) 

A cash surrender value; (b) paid-up insurance for a reduced amount; 

(c) extended insurance for a limited term. The policy provided that, if 

the insured did not so surrender his policy for either of such options, 

his insurance should be continued in force for a reduced amount of paid- 
up insurance as provided in the second (b) option. The insured, after 
paying three full years, made default in premium payment and more 
than three months thereafter died. Held. the optional provisions stipulated 
in the policy control, and. in case of such default, the insured or his 
beneficiary is entitled only to have the insurance continued for a reduced 
amount of nonparticipating paid-up insurance according to the terms of 
his policy. 

(For other cases. see Insurance, Dec. Dig. § 366.) 


4. INSURANCE—STATUTE PROHIBITING ISSUANCE OF 
POLICY, PROVIDING FOR SETTLEMENT AT MATURITY 
AT LESS THAN FACE VALUE, NOT APPLICABLE TO 
OPTIONAL SETTLEMENTS ON SURRENDER AFTER 
PREMIUM DEFAULT. 

The clause in section 9421 (4), General Code, providing that no policy 
shall be issued which contains a provision for “any mode of settlement 
at maturity of less value than the amount insured on the face of the 
Policy,” etc., applies to policies payable at maturity. It does not apply to 
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optional settlements upon surrender after premium default, until after the 
option has been exercised and the face value fixed anew. 


(For other cases. see Insurance, Dec. Dig. § 366.) 


Error to Court of Appeals, Richland County. 

Action by Elizabeth Landis against the Metropolitan Life Insur- 
ance Company. Judgment for plaintiff was reversed, and cause remanded, 
by the Court of Appeals, and plaintiff brings error. Judgment of Court 
of Appeals affirmed, and cause remanded to court of ‘ common 
pleas. 


The Metropolitan Life Insurance Company is a New York corpor- 
ation licensed to do business in the state of Ohio. The plaintiff in 
error, Elizabeth Landis, brought an action against it in the court of 
common pleas of Richland county, seeking to recover judgment upon 
a life insurance policy of the face value if $1,000, issued to her husband, 
Earl E. Landis. This policy was a nonparticipating 20-year limited pay- 
ment life, was issued December 24, 1914, and it provided for semiannual 
payments premium on June 24th and December 24th, for a period of 20 
years, or until the prior death of the insured. Payments of permiums 
were made until June 24, 1918, when default was made, the last semi- 
annual premium having been paid on December 24, 1917. Landis, the 
insured, died on February 22, 1919. No surrender of the policy was made 
or any option exercised by the insured during his life, and none was 
attempted by the beneficiary until after the insured’s death. 

The controversy in this case arises from the claim of the beneficiary 
if a right to avail herself of the optional method provided by law to have 
the insurance continued in force from date of default for its face value, 
which is sought to be recovered in this action. The insurance company 
maintains that, under the terms of the policy relating to the insured’s 
options on default of premium, the right of recovery is limited to a reduced 
amount in the sum of $140, as paid-up insurance, under the terms found 
in the policy. In that respect the clause in the life insurance policy 
reads as follows: 

“Options on Surrender or Lapse-—Upon failure to pay any premium 
or any part thereof when due, this policy, except as otherwise provided 
herein, shall immediately lapse. If, however, the lapse occur after three 
full years’ premiums shall have been paid, the owner hereof, provided 
there be -no indebtedness hereon, shall, upon written request filed with 
the company at its home office together with the presentation of this 
policy for legal surrender or for indorsement within three months from 
the due date of premium in default, be entitled to one of the following 
options : 

“First—A cash surrender value, or the mathematical equivalent there- 
of, namely, 

“Second—To have the insurance continued for a reduced amount of 
nonparticipating paid-up insurance, payable at the same time and under 
the same conditions as this policy, which paid-up insurance shall have an 
increasing cash surrender value equal to the full reserve at the date of 
surrender, or a loan value up to the limit of the cash surrender value, 
with interest payable in advance to the end of the policy year at the rate 
of 6 per centum per annum, or 

“Third—To have the insurance continue for its original amount as 
term insurance from due date of premium in default, without participa- 
tion and without the right to loan, but with a cash surrender value de- 
creasing each year and ceasing entirely upon the expiry of the ex 
tension term, which value shall be full reserve at the date of surrender. 

“The company in its discretion may defer the payment of the cash 
value for a period not exceeding 90 days after the application therefor 
is received by the company. 
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“If the owner shall not, within 3 months from due date of premium in 
default, surrender this policy to the company at its home office for a 
cash surrender value or for indorsement for paid-up insurance or term 
insurance aS provided in the above options’ the insurance shall be con- 
tinued for a reduced amount of paid-up insurance as provided in the sec- 
ond option.” 


If the statutory plan of settlement is adopted it is conceded that 
the plaintiff in error would recover the full amount of the policy, since 
the record discloses that up to the time of the insured’s default in the 
payment of premiums he had theretofore paid a sufficient amount to con- 
tinue his policy in force for its amount for a term beyond the time of his 
death. In the commen pleas court plaintiff in error recovered judgment 
for the full amiunt of the face of the policy. On error to the Court 
of Appeals that court reversed the judgment of the trial court for the 
reason that said common pleas court— 


“erred in its construction of the statute law of the state of Ohio 
applicable to the facts in this case and in rendering judgment in favor 
of the defendant in error as prayed for in her petition below.” 


The Court of Appeals thereupon remanded the case to the trial court 
for further proceedings, whereupon error was prosecuted to this court. 


Mabee & Anderson, of Shelby, and Brucker & Henkel, of Mans- 
field, for plaintiff in error. 


William McE. Weldon, of Mansfield, for defendant in error. 


Jones, J. Since the insured had made payments for more than three 
years after the policy was issued, and at the time of his death and de- 
fault of further payments had paid a sufficient sum into the reserve fund, 
the insurance company concedes its liability, but maintains that it is limit- 
ed to the amount provided in its second option settlement found in the 
policy. The terms of this policy provided that if a lapse occurred after 
the full 3 years’ premiums had been paid, the owner on surrender within 
3 months from the due date of premium in default was entitled to either 
of the three options named in the policy; that if the owner within such 
three months failed to exercise either of said options the insurance should 
be continued for the reduced amount of paid-up insurance as provided 
in the second option. 

The chief question argued in this case, and which must be determined 
by this court, is whether this insurance company was authorized by the 
laws of this state to issue a policy containing the optional provisions 
quoted. If it had such authority, its liability is limited under the conceded 
facts to the reduced amount to nonparticipating paid-up insurance found in 
the second option. If it had no such legal authority to embody the 
optional settlement terms found in its policy contract, but is bound by 
the optional provisions stipulated for standard policies in section 9412, 
General Code, it must be likewise conceded that under the provisions of 
that section, since the owner failed to surrender his policy after default 
his insurance would be continued as provided in option (b) of the fore- 
going section of the General Code, which gives the owner the right to 
have the insurance continued in force, for its full amount for a limited 
term without future participation, etc. These provisions are found in 
what is denominated by the statute as a standard form, and so far as they 
are germane here, are as follows: 

“After this policy shall have been in force three full years the owner, 
within one month after any default, may elect (a) to accept the value 
of this policy in cash, or (b) to have the insurance continued in force 
from date of default, without future participation and without the right 
to loans, for its face amount, including any outstanding dividend additions, 
less any indebtedness to the company hereon, or (c) to purchase non- 
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participating paid-up insurance, payable at the same time and on the same 
conditions as this policy. * * * If the owner shall not, within one 
month from default, surrender this policy to the company at its home 
office for a cash surrender value or for paid-up insurance as provided 
in options (a) and (c) the insurance will be continued as_ provided 
in option (b).” 


It is claimed by the plaintiff in error that these provisions of the 
statute became part. of the insurance contract, and that, on default of 
the insured, the law itself exercised in her behalf the option to have the 
insurance continued in force for its full amount from the date of de- 
fault of premium payment. The crux of this argument is based upon 
section 9410, General Code, which provides that no policy of life in- 
surance shall be issued in this state unless authorized by the provisions 
of that chapter. It is therefore necessary to examine the various provi- 
sions of the Code, in the chapter stated in order to determine whether 
the company had power to incorporate in its policy the optional settle- 
ments therein contained. 

[1-3] Broadly speaking, it is the contention of the plaintiff in error 
that the insurance company can provide for no methods of optional settle- 
ment except such as are found in the standard forms embodied in sections 
9412 to 9417, General Code, both inclusive. Is that contention tenable in 
view of our various Code provisions relating to standard and nonstandard 
forms of insurance? Those sections were originally enacted in 99 Ohio 
Laws, 139-174, under the following title: 

“An act establishing standard forms in which policies of life insurance 
may be issued in this state and in which policies of life insurance com- 
panies organized under the laws of this state may be issued, and regulating 
the conditions and provisions to be contained in policies of life insurance 
companies that do not adopt such standard fornis.” 


It is manifest from this title that the state did not intend to pro- 
vide that all insurance policies issued in this state should be of a standard 
form, for the title expressly provides for the regulation of provisions to 
be contained in insurance polices “that do not adopt such standard forms.” 
As will be seen from an examination of sections 9412 to 9417, General 
Code, the state has prescribed and established in hec verba six separate 
standard forms in which policies of life insurance may be issued in this 
state (section 9411, General Code). It is obvious that the state did not 
intend to restrict life insurance companies to the issue of the standard 
forms named, because in the same act which provides for each standard 
forms it made definite provision for the issuance of policies on forms 
other than standard. Under the subhead, “Policies Other Than Stand- 
ard Forms,” it is provided in section 9420, General Code, that no life 
insurance policies in form other than standard shall be issued unless the 
same contain thirteen separate and specific provisions therein specified, and 
in the following section, section 9421, General Code, it is provided that 
no life insurance policy, in form other than standard, shall be issued by 
a life insurance company if it contains any of the four definite and specific 
provisions provided in that section. From a reading of the two sections 
named it will be readily seen that not only by the title of the original act, 
but, by the expression of a legislative intention in the sections named, the 
insurance act recognized the authority of life insurance companies to issue 
nonstandard policies, provided they contained the thirteen specific pro- 
visions named in section 9420, General Code, and excluded the four pro- 
visions in the section following. This view was taken in the case of 
Western & Southern Life Ins. Co. v. Horn, 100 Ohio St. 478, 127 N. E. 
416. 

This view is also supported by the language used in section 9420 (8), 
General Code, which authorized policies other than standard to be issued, 
provided, in default of further premium, the insurance company should 
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secure to the owner of the policy a certain stipulated form of insurance, 
the net value of which should be equal to the reserve at the date of default. 
Here is found legislation touching the gist of this action and pertaining ex- 
clusively to nonstandard forms. It is manifest that the state was con- 
tent, in nonstandard forms, to require provisions for a “stipulated form” 
of insurance for a net reserve or cash surrender value; it is notable that 
nothing was therein provided as to the automatic or any other exercise 
of optional surrender in case of premium default. In that respect no 
legislative requirement was made, thus evincing an intention to leave that 
feature to be provided for in the contract of insurance, as was done here. 
Landis had paid his 3 years’ premiums, and within 3 months from the date 
of default in June 24, 1918, he might have exercised his option for ex- 
tended term insurance for a limited period. Knowing the state of his 
own health, it might advantage him to elect the ception providing for the 
reduced amount of nonparticipating paid-up insurance. And if the in- 
sured had died more than 5 years and 2 months after premium default 
(the time his extended term insurance would run), it would then ad- 
vantage the beneficiary to claim the reduced amount of paid-up insurance, 
secured by the policy contract. It is probable that this feature of the case 
caused the Legislature to ignore altegether the automatic option re- 
quirement in nonstandard form policies. 

We are therefore of the opinion that, under the provisions of the 
insurance law, nonstandard forms of policies embodying the settlement 
options contained in the present policy were authorized to be issued in 
this state, leaving to the insurance company and the insured the right of 
mutual contract with regard to the manner of optional settlements that 
should made and given to the owner in case of his default of premium 
payment. 

[4] Some reliance is had by plaintiff in error upon the provision of 
subdivision (4) of section 9421, General Code, which provides that no 
life insurance policy shall be issued in this state which contains a pro- 
vision for “any mode of settlement at maturity of less value than the 
amount insured on the face of the policy,” etc. That feature of the law 
does not affect this case, for this was not a settlement at maturity of 
a policy. Furthermore the argument advanced leads to a reductio ad 
absurdum, since it would deny the right of settlement by acceptance of 
a cash surrender value under the optional clauses contained either in a 
stendard or nonstandard policy. The section last quoted applies to policies 
payable at maturity and not to optional settlement upon surrender after 
premium default, until after the option has been exercised and the face 
value fixed anew. 

The foregoing was the main legal question presented. Other ques- 
ticns arising upon the facts were also presented and disposed of by the 
Court of Appeals. No error was committed by that court and its judg- 
ment will be affirmed. The cause is remanded to the common pleas 
court for further proceedings acording to law. 

Tudgment affirmed. 

Marshall, C. J., and Johnson, Hough, Wanamaker, Robinson, and 
Matthias, JJ., concur. 
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NATIONAL LIFE INS. CO. OF U. S. A. v. MOUTON. (No. 777.) 


(Court of Civil Appeals of Texas. Beaumont. April 4, 1922. Rehear- 
ing Denied June 28, 1922.) 


242 Southwestern Reporter, 782. 


1. INSURANCE—NO RECOVERY OF ATTORNEY FEES AND 
PENALTY FOR FAILURE TO PAY LOSS AFTER DEMAND 
WHERE DEMAND IS FOR MORE THAN IS DUE. 

To give rise to a cause of action against a life insurance company 
for the statutory penalty and attorney fees (Rev. St. art. 4746) for fail- 
ure to pay a loss within 30 days after demand, such demand must be 
for the amount due under the policy and no more; the company not being 
required to take any action until a just demand is presented to it. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Jefferson County Court; D. P. Wheat, Judge. 

Action by Mary Mouton against the National Life Insurance Com- 
pany of the United States of America. Judgment for plaintiff, and de- 
fendant appeals. Reformed and affirmed. 


Morris & Barnes, of Beaumont, for appellant. 
Thos. N. Hill, of Beaumont, for appellee. 


CALHOUN et al. v. THE MACCABEES. (No. 291-3553.) 
(Commission of Appeals of Texas, Section B. June 21, 1922.) 
242 Southwestern Reporter, 721. 


INSURANCE—BENEFIT ASSOCIATION ACCEPTING NORMAL. 
ASSESSMENTS WAIVED FORFEITURE FOR FAILURE TO 
PAY WAR ASSESSMENTS. 

Where a fraternal benefit association levied a war assessment on 
every member to pay the increased loss resulting from the death of mem- 
bers in military service, the acceptance of the normal monthly assessments 
from a certificate holder engaged in military service operated as a waiver 
or estoppel to assert forfeiture, though defendant had no notice that 
the certificate holder was engaged in war service. 

(Fir other cases, see Insurance, Dec. Dig. § 755[3].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 
On motion for rehearing. Former opinion affirmed. 
For former opinion, see 241 S. W. 101. 
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JACKSON v. MUTUAL FIRE INS. ASS’N OF ARKANSAS. 
(No. 86.) 


(Supreme Court of Arkansas. June 26, 1922.) 
242 Southwestern Reporter, 567. 


1. INSURANCE—NO LIABILITY FOR PREMISES DESTROYED 
AFTER PAYMENT OF PREMIUM, BUT BEFORE COMPANY 
SECURED LICENSE. 


Where plaintiff made an application for and paid the premium on a 
fire insurance policy with a mutual company, but the premises were burn- 
ed before the company secured a license, the company having returned 
the premium, plaintiff has no enforceable claim, as, under Crawford & 
Moses’ Dig. §§ 6019-6023, 6025, an insurance company after incorpora- 
tion, but before a license is secured, has a right to solicit business, but 
no authority to enter into a binding contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 5.) 


2. INSURANCE—COMPANY, NOT BEING AUTHORIZED TO 
MAKE CONTRACT WHEN LOSS OCCURRED, CANNOT 
RATIFY BY SUBSEQUENT CONDUCT. 

Where plaintiff applied for and paid the premium on a fire insurance 
policy, but the premises burned before the policy was issued and before 
the company had secured a license to do business. the subsequent conduct 
of the company in recognizing plaintiff's claim could not create a con- 
tract, since, under Act April 3, 1919 (Laws 1919, p. 444), the company 
had no authority to make such a contract at the time the loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 5.) 


Appeal from Circuit Court, Monroe County; Geo. W. Clark, Judge. 

Action by Mary G. Jackson against the Mutual Fire Insurance As- 
sociation of Arkansas. Judgment for defendant and plaintiff appeals. 
Affirmed. 


Bogle & Sharp, of Brinkley, for appellant. 
Emerson, Donham & Shepherd and Scipio A. Jones, all of Little 


Rock, for appellee. 


Woop, J. This is an action by the appellant against the appellee to 
recover the sum of $685 which the appellant alleged was due her from the 
appellee on a contract of fire insurance. She attached as an exhibit to 
her complaint, which was in evidence before the jury, the following 
document : 

“Application and Receipt. $1,600.00. No. 41-42. Mutual Fire In- 
surance Association of Arkansas, Camden, Arkansas. We are responsible 
only for statements made in accordance with our printed literature. It 
is understood and agreed that the policy is to follow this receipt. 

“April 17, 1920. 
“Greetings : 

“I hereby make application for insurance in said Mutual Fire In- 
surance Association of Arkansas, for which I agree to pay premium 
$35.80, thirty-five and “/1 dollars. It is further agreed that, in case 
the said Mutual Fire Insurance Association of Arkansas fails to comply 


26——Vol. LX. 
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with all laws governing the organization of such fire insurance within 
tvelve months from date, I am to receive back the money I pay for such 
insurance. 

“Cash value of building, $1,500.00; premium, $35.00. 

“Cash value of H. H. Goods, $900.00; due, $3.40. 

“Cash value of stock, —— . Agent, C. W. Williams. 

“Received of Mary G. Jackson, City of Brinkley, street or box No. 
—— . state of Arkansas. T. S. Sandefur, President. Georgia E. Bowie, 
Secretary.” 


On the back of the receipt was the following: 


“Application and Receipt. Mutual Fire Insurance Association of 
Camden, Arkansas, to Mary Gaines Jackson; amount of receipt, $22.40; 
amount of premium, $35.80; value of insured items. $1,600.00; location. 
Brinkley, Arkansas; premium due, $13.40. Agent, C. W. Williams; ad- 
dress, Camden, Arkansas. It is understood and agreed that policy is to 
follow in twelve months or that money paid will be refunded.” 


Appellant alleged that the appellee was a mutual fire insurance as- 
sociation of Arkansas organized under the laws of the state. and that she 
had paid the premium mentioned in the above receipt, and that her house- 
hold goods were insured by the appellee in the sum of $900, and that by 
virtue thereof she was entitled to, and had insurance on her household 
goods in the sum of $900, which goods were destroyed by fire on De- 
cember 20, 1920. to the value of $685, for which she prayed judgment. 

The answer of the appellee admitted that it was a mutual fire in- 
surance association duly organized under Act No. 652 of the Acts of 1919, 
approved April 3, 1919. The answer denied all other material allegations 
of the complaint and denied liability. The facts are substantially as fol- 
lows: 

The appellee was organized as a mutual fire insurance association 
and was licensed as such by the insurance commissioner to do business in 
the state of Arkansas on the Ilth of May, 1921. See 
sections 6019 to 6036 C. & M. Digest, imclusive. On 
April 17, 1920, one C. W. Williams, representing those who duly in- 
corporated the appellee under the above act, solicited and obtained from 
the appellant her application for insurance and issued to her the docu- 
ment styled Exhibit A to the complaint, as above set forth, On December 
20, 1920, household goods covered by the above document were ‘destroyed 
by the fire to the value of $685. The appellant testified, identifying the 
application and receipt as above set forth, and stated that she had paid 
the amount of the premium named therein, and she identified and in- 
troduced certain letters, written after the fire, but before the appellee was 
licensed to do business in this state, signed by the president of the appellee, 
relating to her claim for the loss which she had sustained. In one of these 
letters the president of the appellee acknowledged the receipt of $3 sent 
by the appellant to the appellee, and in another of these letters, among 
other things, he stated: 


“You need not fear anything, for we are just as sure to see after you 
as we live to satisfy the state. and we will have some one of our officers 
to come up there just as soon as I return home from Little Rock.” 


The appellant further testified that Mr. Sandefur, the president of 
the appellee, stated to her the latter part of May that he would settle with 
her in a few days. He stated they had not sent the policy, but that he 
would fix up the policy and everything would be all right in a few days. 
On June 29, 1921, after Sandefur had seen witness, they wrote her a letter 
and sent her back the amount of the premium. That letter was as fol- 
low: 

“June 29, 1921. 

“Mrs. Mary G. Jackson, Brinkley, Arkansas—Dear Madam: Please 
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find inclosed check for $35.80, the amount of premium you paid this com- 
pany. We hope this will be satisfactory to you. 
“Very truly, I. A. Clark, Treasurer.” 


[1] The cause was by consent of parties submitted to the court sit- 
ting as a jury, and the court found that the application for insurance 
was taken in April, 1920, that the property was destroyed in December, 
1920, and that the license authorizing the appellee to do business was 
granted on the 11th day of May, 1921. The court declared the law to be 
that under the above facts the appellant was not entitled to recover and 
entered a judgment in favor of the appellee, from which is this appeal. 

Sections 6019, 6020, 6021, and 6022, C. & M. Digest, provide for the 
organization or incorporation of mutual insurance companies. Those 
sections show that after these companies are incorporated and the arti- 
cles of incorporation are submitted to, and approved by, the insurance 
commissioner, he shall issue to them a certificate which constitutes their 
authority “to begin business.” 

Section 6023. C, & M. Digest. reads as follows: 


“The company shall have legal existence from and after the date 
of such certificate of incorporation. The board of directors named in 
such articles may thereupon adopt by-laws, accept applications for in- 
surance, and proceed to transact the business of such company; provided, 
that no insurance shall be put into force until the company has been 
licensed to transact insurance as provided by this act. Such by-laws and 
any amendments thereto shall within thirty days after adoption be filed 
with said commissioner.” 


Section 6025, C. & M. Digest, provides in part as follows: 

“No such company shall issue policies or transact any business of in- 
surance unless it shall hold a license from the commissioner authorizing 
the transaction of such business, which license shall not be issued until 
and unless the company shall comply with the following conditions: (a) 
It shall hold bona fide applications for insurance upon which it shall issue 
simultaneously, or it shall have in force, at least twenty policies to at 
least twenty members for the same kind of insurance upon not less than 
two hundred separate risks, each within the maximum single risk de- 
scribed herein. * * * (c) It shall have collected a premium upon each 
application, which premiums shall be held in cash or securities in which 
msurance companies are authorized to invest and shall be equal, in case 
of fire insurance to not less than twice the maximum single risk assumed 
subject to one fire not less than ten thousand dollars,” etc. 


_ Reading all these sections together, it is obvious that after the organ- 
wation or incorporation the companies so incorporated have their legal 
existence from the date of the certificate of incorporation, and they have 
authority to begin the business of soliciting applications for insurance 
itom the date that the insurance commissioner issues his certificate show- 
ing his approval of the articles of incorporation. But such companies 
have no authority to enter into binding contracts of insurance until the 
commissioner has licensed them to transact an insurance business. The 
provisions of sections 6023 and 6025 in express terms prohibit the issu- 
ing of policies or putting into force insurance prior to that time. The 
appellant contends that it was the intention of the Legislature to author- 
we the companies to enter into binding contracts of insurancemmmmmm 
tate when the applications were received and the premiums collected; that 
ay other construction would enable these companies to perpetrate a fraud 
wpon those applying for insurance by enabling the companies to accept 


‘ ; : ee , 
fe premiums in advance of a binding and completed contract of insur- 
ance, 


The act is vague and incomplete in not defining the kind of business 
that the insurance companies are authorized to begin after their incor- 
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poration and after the insurance commissioner has approved 
their articles of incorporation ; but, as we have said 
when we _ construe the sections together—that is, sec 
tions 6023 and 6025—it is manifest that the purpose of the lawmakers 
was to allow the companies, after the commissioner approved their arti- 
cles of incorporation, to begin to solicit applications for insurance and the 
collection of premiums preliminary to and as the basis upon which the 
commissioner is authorized to licensed them to transact business; that js, 
to enter into binding contracts of insurance. It is certainly true that 
this act of April 3, 1919 (Laws 1919, p. 444), does not afford applicants 
for insurance who have paid advance premiums any protection in the 
way of a binding contract of insurance before the companies are licensed 
by the commissioner to transact the insurance business and to issue 
binding policies of insurance. Nor does it afford them adequate pro- 
tection by requiring such mutual insurance corporation to refund the pre- 
miums paid with interest, etc., in the event they are not licensed by the 
commissioner to transact an insurance business or issue policies of in- 
surance. But it is not the province of the court to piece out defects in 
the law in these particulars. This is peculiarly a legislative, and not a 
judicial, function. We may say, in passing, that the Legislature of 1921 
recognized the defect in the law in not guaranteering to the applicant 
for insurance who had paid advance premiums the return of such pre- 
miums, and attempted to afford them adequate protection in this respect 
by amendment of section 6020, C. & M. Digest. Act 493 of March 25, 
1921, § 18, now requires that the incorporators of mutual insurance com- 
panies shall file with the insurance commissioner a qualified bond in the 
sum of $15,000 conditioned for the prompt return to members of all 
premiums collected in advance if the organization of the company is 
not completed within one year from the date of the certificate of incor- 
poration. 


The facts show that the premium paid by the appellant in advance 
was returned to her by the appellee before the institution of this action. 
That is all she was entitled to under the document designated “Appli- 
cation and Receipt,” upon which she predicates her right of action, This 
document is, at most, but an executory contract by which the appellee 
after the 11th of May, 1921, might have been bound to issue its policy 
of insurance if in the meantime the household goods, the subject-matter 
of the insurance contract, had not been destroyed by fire. But before 
the contract could be executed by the appellee under the law and before 
it was authorized to enter into a completed contract of insurance under 
the law, the property which was the subject-mater of the insurance was 
destroyed by fire, thus rendering the execution and completion of the 
contract for insurance impossible. 

[2] Since the appellant had no binding contract of insurance with 
the appellee at the time of the destruction of her household goods, by 
fire, the court was correct in holding that the appellant was not entitled 
to recover. It follows also that, since there was no contract between 
the appellant and the appellee whereby appellee had insured appellant's 
property before the same was destroyed by fire, the conduct and the let- 
ters of the president of the appellee, admitting or recognizing appellant's 
claim, under the policy, could not create a contract which the appellee 
was not authorized under the law to make. 

Learned counsel for appellant relies upon a line of authorities which 
hol” that— : 

“A contract made by the promoters of a corporation before it was 
formed becomes the contract of the corporation, so that it is both entitled 
to the benefits thereof and liable thereon, if it expressly or impliedly 
ratifies and adopts the same as its own, or, in most jurisdictions, ratifies 
it, after it comes into existence, provided it is a contract which the cor- 
poration has the power under its charter to make,” 14 C. J. 257; 7 R, 
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C. L. 559; L, R. & Ft. Smith Ry. Co.v. Perry, 37 Ark. 164; Bloom v. 
Home Ins. Agency, 91 Ark. 367, 121 S. W. 293; Jones v. Dodge, 97 Ark. 
248, 133 S. W. 828, L. R. A. 1915A, 472. 

But these authorities, as we construe the act of April 3, 1919, under 
which the appellee was incorporated, have no application for the reason 
that the liability of the appellee must be predicated upon a contract which 
it was authorized to make under that act. The undisputed facts of this 
record show that under that act at the time of the destruction of ap- 
pellant's property by fire there was no completed and binding contract of 
insurance whereby the appellee had become liable to appellant for the loss 
of such property. 

The judgment of the trail court is in all things correct, and it is 
afirmed. 


BASSI v. SPRINGFIELD FIRE & MARINE INS. CO. (Civ. 4223.) 


(District Court of Appeal, First District, Division 2, California. May 
19, 1922. Hearing Denied by Supreme Court July 17, 1922.) 


208 Pacific Reporter, 154. 


2 INSURANCE—MERE FORBEARANCE TO CANCEL POLICY 
NOT CONSIDERATION FOR MODIFICATION. 


Mere forbearance by insurer to cancel policy upon discovery that iron- 
safe clause was not in policy, without a definite agreement by it not to can- 
cel, would not be a sufficient consideration for modification of the policy 
to include an iron-safe clause. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


4 INSURANCE—FIRE INSURANCE POLICY CANNOT BE 
MODIFIED OR CHANGED BY ATTACHMENT OF SEPAR- 
ATE RIDERS AFTER DELIVERY WITHOUT INSURED’S 
CONSENT. 

Under St. 1909, p. 404, a fire standard insurance policy cannot be 
modified, changed, or added to except by the attachments of separate 
riders before delivery of policy to insured, or afterwards, with his con- 
sent; and the insurer is not granted by such policies the right to change 
their provisions at will, without insured’s consent. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


Appeal from Superior Court, Imperial County; M. W. Conkling, 
Judge. 

Action by A. C. Bassi against the Springfield Fire & Marine Insur- 
axe Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Hearing denied by Supreme Court; Sloane and Waste, JJ., dissenting. 
W. W. Hindman, of Los Angeles, for appellant. 


Louis Lamy and Frank C. Weller, both of Los Angeles, for respond- 
ent. 7 
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OLD COLONY INS. CO. v. KOLMER. (No. 11131.) 
(Appellate Court of Indiana, Division No. 1, June 27, 1922.) 
136 Northeastern Reporter, 51. 


2. INSURANCE—POLICY LIBERALLY CONSTRUED FOR IN. 
SURED. 


Insurance policy must receive a liberal construction in favor of in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—AUTOMOBILE THEFT POLICY HELD TO 
COVER RECTIFIER AS “EQUIPMENT.” 


A policy insuring an automobile against loss, by theft, on the body, 
machinery, and equipment, held to cover theft if a rectifier used in charg- 
ing battery of automobile with electric current; the term “equipment” 
meaning provision of whatever is needed for efficient action or service. 

(For other cases, see Insurance, eDec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second Ser- 
ies, Equipment.) 


Appeal from Superior Court, Marion County; Arthur Robinson, Judge 
Action by the May A. Kolmer against the Old Colony Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed 


Allen P. Vestal, of Indianapolis, and Carl H. Reynolds and Donald 
W. Sessions, both of Lansing, Mich., for appellant. 
Pickens, Moores, Davidson & Pickens, of Indianapolis, for appellee. 


BaTMAN, C. J. In this action appellee recovered a judgment against 
appellant on an insurance policy by reason of the loss of a rectifier by 
theft. The cause was tried by the court, which overruled appellant's 
motion for a new trial, based on the grounds that its decision is nit sus- 
tained by sufficient evidence, and is contrary to law. This action of the 
court constitutes the only error assigned on appeal. ete 

The evidence consists of an agreed statement of facts, by which it 
appears, among other things, that on February 1, 1918, appellant entered 
into a contract of insurance with appellee, by which the former insured 
the latter for a period of one year, to an amount not exceeding $800, 
against loss “upon the body, machinery and equipment” of her electric 
automobile, occasioned by fire, lighting, theft, robbery, or pilferage; that 
appellee kept her said automobile, the list price of which was $2,550, in a 
public garage in the city of Indianapolis; that appellee owned a certain 
rectifier consisting of a slate switchboard 18x30 inches. and 2% inches 
thick, which was supported on an iron pipe 6 feet high and 1% inches 
thick, standing on a rectangular base 14x16 inches in size; attached to 
said slate switchboard were bolt and ammeter switches, circuit breaker, 
regulating reactance, and controllers of metal, and a glass rectifier tube; 
compensating reactance was inclosed in an iron case, which set on the 
floor near by; that appellee kept said rectifier in the garage where she 
kept her autimobile, and from which it was lost by theft on June—, 1918, 
while said policy was in force; that said rectifier was not attached to said 
automobile at the time it was stolen, but had been operated by appellee, 
in charging it with electricity, when she used the same; that said rect 
fier could be attached to said automobile, and when used by appellee was 
so attached by a charging plug and cable, and was used for the sole put- 
pose of charging the same with electric current, and not in conjunction 
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with any other automobile; that some of the electric automobiles used 
in Indianapolis are charged at public stations, but a considerable portion 
of such automobiles in said city are charged by means of such rectifier; 
that said rectifier was never carried in or with said automobile, and there 
was no place’ in or on the same where it could be carried; that appellee 
sustained a loss of $247 by reason of its theft. 

[1] Appellant contends that the trial court erred in holding that the 
rectifier described above was covered by the policy in suit. This conten- 
tion presents the only question for our determination. The only evidence 
submitted on the trial was an agreed statement of facts, but notwithstand- 
ing its form we must sustain the decision on which the judgment is based, 
if such facts, or any inference reasonably deducible therefrom, tend fairly 
to support the same. West v. Graff (1899) 23 Ind. App. 410, 55 N. E. 
506; Timberlake v. Supreme Commandery, 208 Mass. 411, 94 N. E. 685, 
36 1. Be CR. Ss). 7. 

[2] The policy in suit is of considerable length, and was evidently 
prepared by appellant with much care, as it contains many provisions for 
its protection. While courts, in construing such contracts, must en- 
deavor to give effect to the real intent of the parties, as appellant con- 
tends, they will adopt that construction which is most favorable to the 
insured, where the contract is so drawn as to be ambiguous, or to require 
interpretation, or is fairly susceptible to two different constructions, so 
that reasonably intelligent men, on reading the same, would honestly differ 
as to its meaning. A*tna Ins. Co. v. Strout (1896) 16 Ind. App. 160, 44 
N. E. 934; Farmers’ Mutual v. Reser (1908) 43 Ind. App. 634, 88 N. E. 
349; Commercial Union, etc., Co. v. Schumacher (1919) 71 Ind. App. 
526, 119 N. E. 532; Fidelity, etc., Ins. Co. v. Anderson (Ind. App. 1921) 
130 N. E. 419; Hessier v. Federal Casualty Co. ‘(Ind. Sup. 1921) 129 
N. E. 325. The reason for this rule is based on the fact that insurance 
contracts are usually prepared by the insurer, who seeks to so frame them 
as to limit their scope, and hence it is only fair that any doubt as to the 
meaning of the language used should be resolved in favor of the insured, 
in order to avoid the injustice that would often result from a narrow and 
technical interpretation. Federal Life Ins. Co. v. Kerr (1909) 173 Ind. 
613, 89 N. E. 398, 91 N. E. 230; Globe, etc., Ins. Co. v. Hamilton (1917) 
65 Ind. App. 541, 116 N. E. 597; Maxwell v. Springfield, etc., Ins. Co. 
(Ind. App. 1920) 125 N. E. 645. 

[3] With this rule in mind we have examined the policy in suit and find 
that it provides for insurance against loss by theft “upon the body, ma- 
chinery, and equipment of the automobile.” Had it merely provided for 
insurance against loss by theft of the automobile, or any of its parts, it 
would only be necessary for us to determine whether the rectifier in ques- 
tion was a part of the automobile, which would have been a comparatively 
easy question. The policy, however, is not so written, but first enumer- 
ates the body and machinery of the automobile, which we know constitute 
a part thereof, and then includes its equipment, by which we must as- 
sume something was intended that did not pertain to either the body or 
machinery. We also observe that the term “equipment” is not limited 
or qualified in any way, except that it must be of the automobile. Had 
it been limited to equipment attached to the automobile, or carried there- 
in or thereon, another comparatively easy question would have been 
presented. The policy, however, dees not so provide, and hence, under the 
rule stated, we must hold that the trial court was justified in holding that 
the rectifier is covered by the policy, if the evidence shows that it was 
an equipment of the automobile in any reasonable sense. 

After an extended search, we have not been able to find that the 
meaning of the term “equipment,” when used in connection with an au- 
tomobile, has ever been defined by any court, or that any rule has been 
established by which it may be determined when an appliance, used in 
connection therewith, falls within the meaning of such term. Under 
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these circumstances we very naturally turn to the definitions found in the 
dictionaries, in determining the commonly accepted meaning of such term, 
as a basis for its application in the instant case. Webster’s International 
Dictionary defines the verb “equip” to mean “to furnish for service, or 
against a need or exigency; to fit out; to supply with whatever is neces- 
sary to efficient action in any way’; and the noun “equipment” to mean 
“whatever is used in equipping: * * * the collective designation for 
the articles comprising an outfit.” In the Century Dictionary the verb 
“equip” is defined as meaning “to fit out; furnish with means for the 
prosecution of a purpose; provide with whatever is needed for efficient 
action or service;” the noun “equipage’ as meaning “an oufit; provision 
of means or materials for carrying out a purpose; furniture for efficient 
service or action; an equipment;” and the noun “equipment” as mean- 
ing anything that is used in or provided for equipping as furniture, etc.” 

It is stated in the instant case, in the agreement as to the facts, that 
the rectifier in question was owned by appellee and kept by her in a 
public garage where she kept her automobile; that it had been in use 
and operation by her in charging her said automobile with electricity, 
and when so used it was attached thereto by means of a charging plug 
and cable; and that it was not used in conjunction with any other auto- 
mobile. In addition to these facts, the trial court may have considered 
it a matter of common knowledge that it is necessary to charge auto- 
mobiles such as appellee’s with electricity, in order to operate the same, 
and that this was done by means of a rectifier, and that some owners 
of such automobiles have them charged at public stations, while others 
have their own appliance for such purpose. In fact, it was agreed on 
the trial that this was true in Indianapolis, where appellee’s automobile 
was located. In view of these facts, it is clear to us, in the light of the 
definitions cited above, that the trial court was justified in holding that 
the rectifier in question was an equipment of the automobile, and covered 
by the policy in suit, since that term was used therein without restrictions 
or limitations. 


Appellant, in an effort to lead the court to a different conclusion, has 
cited the follow facts: That the rectifier was not attached to the auto- 
mobile at the time it was stolen; that it was never carried with or in the 
same; that there was no place in or on said automobile where it could 
be carried; that the list price of said automobile, as stated in the policy 
in suit, was $2,550; that said rectifier was not purchased with the same, 
as a part of its equipment, and its cost was not included in said list price; 
and that rectifiers are not used for the sole purpose of charging electric 
automobiles. It is obvious that an appliance need not be attached to or 
carried on or in an automobile, to be a part of its equipment, within the 
meaning of that term as defined above by the authorities cited. 

A few illustrations may prove helpful: Most owners of automobiles 
carry an emergency jack, when on the road, for use in the event of de- 
flated casings. This is certainly a part of the equipment of the auto- 
mobile. Some owners also have other jacks, which they keep in their 
garages, with which to raise and support their automobiles from the 
floor, when left standing for'a considerable time. Can it be said with 
reason that the former is an equipment, while the latter are not, merely 
because one is carried with the automobile, while the others remain in 
the garage? Formerly all automobile owners, and even now most of 
them, carry small hand pumps for the purpose of inflating their casings 
when on the road. These are evidently a part of the equipment of such 
automobiles. Some may have larger and more efficient pumps for such 
purpose, which are not carried in or on their automobiles because of their 
size. But can it be successfully urged that, because of the difference 
stated, the latter are not a part of the equipment of such automobiles? 
We are clearly of the opinion that it cannot be done, as to do so would 
give too much importance to a comparatively immaterial fact. Other 
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illustrations might be drawn from the use of appliances for cleaning and 
lubricating, but more are unnecessary. 


As we have heretofore noted, the policy does not limit the equipment 
of the automobile covered thereby to such as may be attached thereto, 
or carried therein or thereon, or to such as might be so carried in a place 
provided therefor. To so limit the policy would be to write something 
into it which was omitted by the insurer when it prepared the same, a 
thing we are not permitted to do. We attach no importance to the fact 
that the rectifier was not purchased with the automobile, as a part of its 
equipment, as an appliance acquired subsequently, if of such a character 
and so used as to constitute an equipment, would be such notwithstanding 
that fact. As to the list price of the automobile, and the fact that recti- 
fiers are not used for the sole purpose of charging electric automobiles, 
it suffices to say that, while such facts would constitute matters proper 
for the consideration of the trial court in reaching its conclusion, they 
are not conclusive. 


As bearing on the intention of the parties to the policy in suit, the 
trial court may have believed that appellant knew, as a matter of com- 
mon knowledge, that an electric automobile cannot be operated without 
being charged with electricity, and that many owners of such automobiles 
had or might have appliances for that purpose, and may have given 
weight to the fact that, with such knowledge, appellant considered the 
equipment which it did not desire that the policy should cover, and only 
eliminated therefrom “robes, wearing apparel, personal effects, extra 
bodies, * * * tools and repair equipment,” as therein . specifically 
enumerated. That such was the intention of appellant is a reasonable 
inference from the facts stated, since the policy was evidently prepared 
by it, and we must give effect to such inference on appeal. 

We conclude the court did not err in overruling appellant’s motion 
for a new trial, and the judgment is therefore affirmed. 


SHAPIRO er at. v. PATRONS’ MUT. FIRE INS. CO. OF MICHI- 
GAN, Limirep. (No. 53.) 


(Supreme Court of Michigan. July 20, 1922.) 
189 Northwestern Reporter, 202. 


1. INSURANCE — ARBITRATION STIPULATION CONFINES 
ASSURED’S REMEDY, IF DISSATISFIED WITH AWARD, 
TO SUIT IN EQUITY, UNLESS INSURER ACTS IN BAD 
FAITH; ARBITRATION STIPULATION PRECLUDES SUIT 
Pare AFTER AWARD UNLESS INSURER ACTS IN BAD 
*AITH. 

Stipulations in fire policy providing for determination of loss by arbi- 
tration are valid, and preclude the insured from suing until after the 
award, and then the only suit that can be brought is one in equity to set 
aside the award of the arbitrators, unless the insurer in carrying out the 
methods stipulated in the contract acts in bad faith, in which event the 
insured may ignore the proceedings, and, without waiting for the award, 
at once commence an action at law on the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 574[5], 612[3].) 
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2. INSURANCE — ARBITRATION BOARD'S DELAY OF SIX 
MONTHS IN PASSING ON CLAIM HELD UNREASONABLE, 
GIVING INSURED RIGHT TO SUE WITHOUT AWAITING 
AWARD. 

Where fire policy issued by a domestic farmers’ mutual insurance 
company, incorporated under Pub. Acts 1895, No. 262, provided for as- 
certainment of loss by board of arbitration, a delay of more than six 
months by the arbitration board in passing on the claim held so unrea- 
sonable as to show bad faith, and therefore to give insured a right to 
bring action at law on the policy withcut waiting for the award, not- 
withstanding Pub. Acts 1917, No. 256, allowing insurance company six 
months after final proofs of loss to pass on claim; such statute referring 
only to life insurance companies. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Error to Circuit Court, Ottawa County; Orien S. Cross, Judge. 

Action by Sam Shapiro and others against the Patrons’ Mutual Fire 
Insurance Company of Michigan, Limited. Judgment for plaintiffs, and 
defendant brings error. Affirmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Bird, Sharpe, 
and Steere, JJ. 


Kinnane, Black & Leibrand, of Bay City, for appellant. 
Fred T. Miles and Raymond Visscher, both of Holland, for appel- 
lees. 
a 


THOMAS CANNING CO. v. CANNERS’ EXCH. SUBSCRIBERS 
AT WARNER INTER-INSURANCE BUREAU ert aL, (No. 134.) 


(Supreme Court of Michigan. July 20, 1922.) 
189 Northwestern Reporter, 214. 


1. INSURANCE — INSURANCE CORPORATION HELD TO BE 

“DOING BUSINESS” IN STATE. 

To the extent that an incorporated attorney in fact of a co-opera- 
tive system of insurance, directly or through authorized agents, oper- 
ates in the state by soliciting applications from subscribers for insurance 
on property within the state, inspects and appraises such property for 
that purpose, issues and delivers policies, investigates and pays adjusted 
Icsses through its representative adjuster, or engages in that connection 
in other insurance activities, the attorney is “doing business” in the 
state, regardless of whether the policies it issues are to be construed as 
contracts made in or out of the state. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


2. INSURANCE — MEMBER OF CO-OPERATIVE INSURANCE 
ASSOCIATION HELD ENTITLED TO PROCEED IN SINGLE 
CHANCERY SUIT TO SECURE DECREE FOR AGGREGATE 
LIABILITY OF SUBSCRIBERS AND FIX SEPARATE LIA- 
BILITY OF EACH, OR PROCEED AGAINST ALL MEMBERS 
AT LAW. 
Where subscribers to a co-operative system of insurance acted to- 
gether for the promotion and accomplishment of an object of mutual 
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advantage common to all, each member only being liable for his propor- 
tionate share of the insurance granted by policy, it was a voluntary as- 
sociation, and a member sustaining a loss could proceed in a single 
chancery suit to secure a decree for the aggregate liability of the sub- 
scribers and to fix the separate liability of each subscriber, or could 
proceed in an action at law against the combined members, the method 
of enforcing the liability being but a procedural matter over which the 
Legislature of each state has control within the constitutional limit against 
impairing the validity of contract, under Pub. Acts 1913. No. 278 (Comp. 
Laws 1915, § 9246 et seq.), and Comp. Laws 1915, § 12363. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 


3. INSURANCE—POLICIES OF INSURANCE PROPERLY HELD 
CONCURRENT. 


Where one insurer had a blanket policy of all insured’s property 
partially destroyed by fire, and other insurers had policies describing and 
covering the same property, but divided amongst several buildings com- 
posing the same in proportion to value held, that the court did not err 
in regarding the insurance as concurrent as to policies controlled by the 
laws of the state of Illinois. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Error to Superior Court of Grand Rapids; William D. Brown, Judge. 
Action by the Thomas Canning Company against the Canners’ Ex- 
change Subscribers at Warner Inter-Insurance Bureau, by Lansing B. 


Warner, Incorporated, attorney. From a judgment. both parties bring 
error. Affirmed. 


Argued before Wiest, McDonald, Clark, Bird, Sharpe, Moore, and 
Steere, JJ. 


Colin P. Campbell, of Grand Rapids (Henry C. Walters, of Detroit, 
of counsel), for appellant. 

John M. Zane, Charles F. Morse, and Thomas L. Marshall, all of 
Chicago, Ill., and Knappen, Uhl & Bryant, of Grand Rapids, for appel- 
lees. 


Steere, J. Plaintiff is a Michigan corporation located at Grand 
Rapids, engaged in the canning business. It brought this action in the 
superior court of Grand Rapids on certain insurance policies issued to it 
by defendant, which is an association composed of individuals, partner- 
ships, and corporations engaged in the canning business, authorized to 
insure its members under a scheme by which they gave power of attor- 
ney to one Lansing B. Warner, Incorporated, for the purpose of writing 
reciprocal or inter-insurance against loss by fire. The headquarters of 
the association is at Warner Inter-Insurance Bureau, with Lansing B. 
Warner. Incorporated as its attorney and tangible representative, lo- 
cated in Chicago, III. 

At and before the time of the events in controversy here, defendant 
had been licensed to issue, or exchange, reciprocal or inter-insurance poli- 
cies in this state under Act 278, Pub. Acts 1913 (section 9246 et seq., 
Comp. Laws 1915), which provides that under specified conditions and 
restrictions “individuals, partnerships and corporations of this state, 
hereby designated as subscribers,’ may on application to the state com- 
missioner of insurance and compliance with all requirements of the act be 
authorized to do business in this state through a designated attorney, 
who is required to annually procure from the insurance commissioner a 
certificate of authority to act for and represent the organization and to 
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make annual reports to him, but who is not “required to furnish the 
names and addresses of any subscribers nor the loss ratio.” 

Defendant qualified to do business in this state and issued its in- 
surance policies under the name “Canners’ Exchange Subscribers at 
Warner Inter-Insurance Bureau, by Lansing B. Warner, Incorporated, 
Attorney.” 


During the years 1915-16 defendant issued to plaintiff eleven policies 
insuring its plant and stock at Grand Rapids, Mich., to the amount of 
$75,000. Seven were placed in buildings and machinery and four covered 
stock. The policies were all in force on July 31, 1916, when a fire broke 
out in plaintiff's plant destroying a portion of its buildings, machinery, 
and stock on hand. Plaintiff also had other insurance on this property 
in old line companies. The total insurance on buildings and machinery 
was $89,500, of which defendant had $57,000. The total insurance on 
stock in all parts of the plant was $95,800, of which defendant carried 
$18,000. 

Notice of the loss was promptly given to defendant and other insur- 
ers. Defendant acknowledged the notice and later sent its adjuster, John 
E. Matthews, to Grand Rapids, who, with Frank E. Rowe. an adjuster 
for the other insurers, made such examination of the premises, result of 
the fire, plaintiff's accounts, bills, books, etc., as they desired. Plaintiff 
claims they then took up and went over the various items of loss with 
its president, Mr. Thomas, and arrived at an adjustment of said loss, in 
concluding which Matthews said, “Yes, go ahead and clean it up, it is all 
settled,” they having then agreed on the following estimate and figures: 


“Value of building and machinery, $104,551.49; damage to buildings 
and machinery, $14,459.14; value of all stock, $89,499.59; damage to stock, 
$36,349.39 (166); total loss and damage, $50,803.54.” 


This defendant denies, with the further contention that if any ad- 
justment was then agreed upon or approximated it was the result of 
deceit and false representations by plaintiff's president, or other repre- 
sentatives, and void because fraudulently induced. 

Thereafter proofs of loss were timely furnished to defendant and 
other insurers based on the adjustment claimed to have been agreed upon. 
All the insurers but defendant paid their proportion. Defendant called 
for further proofs of loss, which were furnished but eventually denied 
liability, and this action followed. 

Service of process was had on the insurance commissioner, as the 
act authorizes and makes “valid and binding upon all subscribers ex- 
changing at any time reciprocal or inter-insurance contracts through said 
attoroney.” Plaintiff declared against defendant by name, and ‘“Lan- 
sing B. Warner, Incorporated, George G. Bailey, Frank Van Camp, 
George N. Nuwsen, L. A. Sears, William R. Roach, and Lansing B. War- 
ner, Committee.” Defendants appeared by counsel and pleaded the gen- 
eral issue as follows: 

“Now comes the defendants, the persons, firms and corporations who, 
on July 31, 1917, were Canners’ Exchange Subscribers at Warner Inter- 
Insurance Bureau, and Lansing B. Warner, Incorporated, attorney, and 
demand a trial of the matters set forth in plaintiff's declaration.” 


Under this plea notices of special defenses, 16 paragraphs in num- 
ber, and covering 7 pages of the printed record, were given, amply cover- 
ing all points urged for the defense in the court below and here. Of 
those most prominent upon the trial, the legal contention is made: 

“That the proper remedy of plaintiff is by suit in equity to estab- 
lish its claim for an accounting as between the various subscribers, if the 
plaintiff shall establish its claim.” 


And on the issues of fact to which the testimony in this ample record 
is largely devoted notice is given that “plaintiff has been guilty of fraud, 
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false swearing and fraudulent concealment with reference to each of the 


= policies” sued upon, in various particulars detailed from “a” to 

During the progress of the trial all of defendants’ rights to review 
were timely protected by abundant motions and objections unnecessary to 
detail at length. 

Defendant’s request for a directed verdict on various grounds was 
tentatively denied, and the court tock the verdict of the jury under the 
Empson Act on the two questions of whether there was any adjustment 
of loss, in which the minds of the parties met as to the amount of the 
loss sustained by plaintiff because of this fire covered by the insurance 
policies in question; and, if so, was there any fraud, deceit, or mis- 
representation on the part of plaintiff influencing the agreement? In- 
structions at length were given the jury on those propositions, with posi- 
tive directions that if plaintiff had failed to show an adjustment by a 
preponderance of evidence, or if fraud tainted any adjustment shown, 
there could be no recovery. 

The court also instructed the jury that if they found from the evi- 
dence there was an award as plaintiff claimed, without misrepresentation 
or fraud, and reached the question of damages, then on the basis of the 
claimed award their verdict should be $18,911.98, being ™°/s; of the total 
loss on buildings and *°/ss of total loss on stock. The jury rendered a 
verdict for that amount, and answered two special questions submitted 
at request of counsel as follows: 


“Was an adjustment of the amount of the loss, $50,803.54, made by 
Matthews, Rowe and Thomas? Yes.” 

“Was such adjustment brought about by the fraud of the plaintiff 
or any of its officers, or employees through fraudulent misrepresentation 
of the value, cost and quantity of the property destroyed? No.” 


Plaintiff's counsel thereafter moved for a judgment non obstante in 
the sum of $30,360.20 on its claimed basis of apportionment, and defend- 
ant’s counsel for a judgment of no cause ef action. These motions were 
denied and judgment entered on the verdict as rendered. From that 
judgment both parties appeal for review by writ of error. 

Plaintiff's assignments of error are directed to the apportionment 
adopted by the court, and its refusal to enter judgment non obstante for 
$30,360.20 on the special verdict of the jury. Defendant’s 57 assignments 
of error gave range for full argument of its numerous contentions, con- 
densed in counsel’s brief to the following propositions: 


“(1) The judgment cannot stand. 

“(2) The lower court laid down an improper rule as to false swear- 
ing in the proofs of loss. 

(3) The plaintiff's scheme of apportionment is wholly untenable.” 


Of the numerous questions raised in this controversy, the first na- 
turally demanding consideration is defendant’s contention that an action 
at law to collect the loss sustained from destruction by fire of property 
insured under one of defendant’s policies will not lie. We are favored 
with scholarly briefs by defendant’s counsel pointing out that defendant’s 
policies are for inter-insurance, an old and well-known plan or system of 
cu-operative indemnity whereby several individuals, firms, and corpora- 
tions underwrite each other’s risks against loss by fire or other hazards, 
through an attorney in fact common to all, pursuant to an agreement 
that each underwriter acts separately and severally, and not jointly with 
any other. Counsel point out that this oldest form of insurance grew out 
of the maritime laws of the ancient Rhodians and entertainingly dwells 
upon its history and development to the present time, somewhat along the 
lines found in appended notes to section 336a of Joyce on Insurance (vol. 
1, 3d Ed.), and a discussion of the subject in 58 Cent. Law Journal, 323, 
which point out that, although sufficiently analogous in certain particu- 
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lars to sometimes mislead, this system is distinguishable from individual 
insurance, Lloyd’s insurance, general partnership insurance, Limited in- 
surance, mutual insurance, and various other systems of insurance which 
the ingenuity of man has devised. While substantial characteristics are 
instructively explained, controversies over names, distinctions, and im- 
munities of organizations claimed to be of that class have at times re- 
sulted in a confusing war of words and definitions carried to a technical 
nicety throwing little light on the substantial merits of the controversy. 

It is also urged for defendant that there was no coming by it into 
the state to do business, because its headquarters and office are in Chicago, 
where its business is conducted, applications for insurance received, and 
policies issued, and its contracts for insurance are not made in this state. 

By whatever methods or words it may be differentiated, defendant's 
system of co-operative indemnity is insurance. To that end its sub- 
scribers or members, have in combination adopted a distinguishing name, 
and appointed Lansing B. Warner, Incorporated, as attorney in fact of 
each, but common to all, for the purpose of carrying on their system of 
insurance under that name. Detailed authority is given this attorney to 
exchange insurance among subscribers, execute and deliver to them “poli- 
cies of insurance containing such terms and conditions as the attorney 
shall deem proper,’ to subscribe defendant's adopted name to such poli- 
cies, collect moneys due under them, compromise and settle losses, bring 
or defend suits, adjust and settle them, appoint an agent upon whom ser- 
vice of process may be had in any state where such appointment is or 
may be necessary, and in general to do any act proper and necessary to 
fully carry out the power conferred, including the acknowledgment and 
delivery of papers. Certain limitations on such power are _ specified, 
amongst which it is expressly provided that no policy of insurance shall 
be issued whereby the insured may become jointly liable in any manner 
for performance of any contract of any other subscriber, or bind him or 
it otherwise than to a several, individual liability,” which shall be “only 
such proportionate share of the insurance granted by such policy” as the 
total of “the reserve fund deposit” of the subscriber bears to the total 
reserve deposit of all other subscribers. 

[1] In the name adopted by “such subscribers contracting among 
themselves,” they have through their attorney qualified to carry on their 
co-operative system of insurance in this state. To the extent the attor- 
ney directly or through authorized agents operates in this state by solicit- 
ing applications from subscribers for insurance on property within the 
state, inspects and appraises such property for that purpose, issues and 
delivers policies, investigates and pays or adjusts losses through its repre- 
sentative adjuster, or engages in that connection in other insurance activi- 
ties, it is doing business in this state, regardless of whether the policies 
it issues are to be construed as contracts made in this or another state. 
Seamans v. Temple Co., 105 Mich. 400, 63 N. W. 408, 28 L. R. A. 430, 
55 Am. St. Rep. 457. 

[2] Defendant’s strongest ground urged for immunity from actions 
at law is that no outsider is involved and the contract under which plain- 
tiff seeks relief is between himself and those exchanging insurance with 
him, expressly agreeing each with the other that there will be no joint 
liability, but each shall be only severally holden for his proportion ac- 
cording to his relative amount of insurance. Thus bringing the case 
under the general rule that parties severally liable for different items of 
a total demand may not be made joint defendants in an action at law 
to recover the combined amount of their various individual obligations. 

At conclusion of the evidence a motion of defendant’s counsel to dis- 
miss the action as to defendants “Lansing B. Warner, Incorporated, and 
as attorney,” was granted without opposition. Plaintiff's counsel contend 
that as the case was submitted to the jury and judgment entered on the 
verdict, it was not an action or judgment against the subscribers as such, 
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jointly or severally, but against the entity of the organization as an un- 
incorporated voluntary association with a distinguishing name by which 
actions at law or in chancery may be brought against it as provided in 
section 12363, Comp. Laws 1915. Direct appeal to that act for authority 
is embarrassed, however, by the fact it relates to such associations 
“formed in this state,” and said Act 278 under which defendant operates 
in this state concludes (section 12) that “Except as herein provided no 
law of this state shall apply to the exchange of such indemnity contracts.” 
But Act 278 also provides in section 4 that as condition of authority to 
operate under it, defendant’s authorized attorney shall file with the state 
commissioner of insurance an instrument in writing executed in behalf 
of the subscribers providing that service of process may be had upon said 
commissioner of insurance “in all suits in this state arising out of such 
policies, * * * which service shall be valid and binding upon all 
subscribers exchanging at any time reciprocal or inter-insurance con- 
tracts through such attorney.” 


Under the power of attorney to be signed by each subscriber, but 
in form and attorney designated cemmon to all, provision is made for 
collecting, caring for, and disbursing an “expense and guaranty fund,” 
a “reserve fund” and a “surplus reserve.” Of the former it is said ir 
section 3: 

“No premium shall be charged for any policy of insurance the con- 
sideration being the exchange of indemnity, but the undersigned will 
deposit with the attorney at the time each policy is issued to the under- 
signed, such a sum as the attorney shall deem proper, to be designated 
‘expense and guaranty fund,’ and to be held and disposed of as herein- 
after provided.” 


The subscriber is required to deposit at request of the attorney not 
less than $10 in the reserve fund and at his option increase the deposit 
to an amount not exceeding an average of $2 for each full thousand dol- 
lars of insurance he carries. 

3y section 5 the attorney is allowed and authorized to retain 20 per 
cent. of the total expense and guaranty fund collected, out of which he 
is required to pay the expenses incident to the execution of his duties— 


“Except the payment of losses, expenses incident to the adjustment 
and settlement of losses (other than adjuster’s fees and expenses), counsel 
fees, costs and expenses and assessments, license fees, expenses of liti- 
gation, taxes, legal expenses and assesment, expenses of fire patrol, fees 
and expenses of the advisory committee and expenses incident to the 
investment and custody of funds and securities.” 


To maintain the reserve, section 7 provides that in case the reserve 
deposit provided for is reduced or encroached upon, ,the subscriber must 
immediately restore the same by deposit of the proper amount with the 
attorney in fact, “and the attorney is hereby authorized and empowered 
to enforce such deposit by suit brought in the name of the attorney or 
otherwise.” 

Further in the direction of concerted action and central control by 
chosen authority, and “for the purpose of protecting the rights of all 
parties in inerest,” section 10 provides for the election by subscribers 
of an advisory committee consisting of five members “and the president 
of the attorney, who shall be ex offico a member and act as secretary 
of the committee.” This committee is given “power to adopt such rules 
and regulations, not inconsistent herewith, as they shall deem proper for 
calling and holding their meetings, and for carrying into effect the terms 
and provisions hereof,’ and to fill any vacancies in their membership 
caused by one of them ceasing to be a subscriber, etc. The lengthy sec- 
tion concludes : 


“The advisory board shall take into their own charge and keeping 
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all moneys or securities received by the attorney on account of the 
subscribers: less such sums as the attorney is authorized to deduct, and 
shall have full direction in regard to the investment and safe keeping 
of such moneys and securities. The advisory committee shall pay out 
of any funds on hand, from time to time, all losses adjusted and settled 
by the attorney, and all other expenses not herein provided to be paid by 
the attorney. Disbusements shall be by voucher check approved by the 
attorney and signed by at least two members of the advisory committee, 
to be designated for that purpose by a majority of the committee.” 


On the subject of an available reserve, section 6 of said Act 278 
requires as follows: 

“Sec. 6. There shall at all times be maintained as a reserve, a sum 
in cash or convertible securities equal to fifty per cent. of the net annual 
deposits collected and credited to the accounts of the subscribers on 
policies having one year or less to run and pro rata on those for longer 
periods. Net annual deposits shall be construed to mean the advance pay- 
ments of subscribers after deducing therefrom the amounts specifically 
provided in the subscriber's agreements, for expenses. Said sum shall 
at no time be less than twenty-five thousand dollars, and if at any time 
fifty per cent of the deposits so collected and credited shall not equal 
that amount, then the subscribers, or their attorney for them, shall make 
up any deficiency.” 


Mr. Lansing B. Warner, called under the statute by plaintiff testified 
that the aggregate on hand of the several funds named amounted to 
$396,639.22 on July 31, 1916, which was deposited in several banks and 
trust companies in Chicago, standing on their books in the name of the 
Canner’s Exchange Subscribers at Warner Inter-Insurance Bureau sub- 
ject to check, and that “all checks must be signed by two members 
of the advisory committee that are elected by a majority of the com- 
mittee for that purpose, on vouchers approved by Lansing B. Warner, 
Incorporated.” Under the requirements in the power of attorney and 
said Act 278, together with the evidence of how their business was 
conducted, it may fairly be assumed there were funds on hand avail- 
able to pay this loss without directly demanding further deposits from sub- 
scribers for that specific purpose. Upon the subject of unadjusted losses 
Warner said. 

“We have a reserve for unadjusted losses. I don’t believe we had 
such a fund as that on July 31, 1916. We carried such a fund from 
time to time when occasion required; if we did not have any unadjusted 
losses, we didn’t have any such fund. If we had there would be.” 

In view of the co-operation of these subscribers for a common pur- 
pose with the metheds adopted and followed to accomplish it as before 
ners’ Exchange Subscribers is not a voluntary association. They volun- 
tarily act together for the promotion and accomplishment of an object of 
mutual advantage through a selected agent common to all instead of the 
more common method by corporate organization, or a partnership in 
which they would necessarily be agents for one another. 

Though differences in detail can be pointed out, conditions similar in 
principle to those involved here were dealt with in Warfield, etc., Co. v. 
Williamson, 233 Ill. 487, 84 N. E. 706; Mountain Timber Co. v. Mfg. 
Wood Workers Underwriters, 98 Wash. 167, 167 Pac. 93; Lewelling v. 
Mfg. Wood Workers Underwriters, 140 Ark. 124, 215 S. W. 258; Mer- 
chants & Mfrs. Lloyd’s In. Exch. v. South Trading Co. (Tex. Com. 
App.) 229 S. W. 312. 

Defendants’ counsel concede that under those decisions plaintiff may 
proceed in a single chancery suit to secure a decree for the aggregate 
liability of the subscribers, and to fix the separate liability of each sub- 
scriber, but contend that they are not authority for an action at law 
against the combined membership of the co-insurers, 
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Neither the object nor result of this action was to fix the separate 
liability of each subscriber, nor even an indirect adjudication by which 
any subscriber might be obligated beyond his proportionate share in 
violation of his contract of insurance. The object was to establish the 
amount and liability of the voluntary association upon a policy issued 
by the combined authority of members under its adopted name. As 
a matter of substantive law, these subscribers by their co-operative 
contracts of insurance operated a method of writing insurance under 
an adopted name whereby their combined proportionate liability aggre- 
gated the amount of loss an insured would be entitled to under the terms 
of his policy. The method of enforcing that liability, so long as each 
subscriber is not holden in excess of his individual proportionate lia- 
bility, is in principle but a procedural matter over which the Legislature 
of each state has control within the constitutional limit against impairing 
the validity of contracts. 

In the Lewelling Case a similar statute authorizing individuals, part- 
nerships, and corporations to exchange reciprocal or inter-insurance con- 
tracts with each other likewise required consent in writing executed by 
the attorney for subscribers to be filed with the commissioner of in- 
surance authorizing service of process upon the commissioner in all suits 
in the state arising out of their policies, contracts, or agreements which 
should be valid and binding on all subscribers exchanging reciprocal 
insurance through such attorney. Of this the court there said: 

“It is true the act does not, in express terms, provide that suit shall 
be brought against the association under its associated name; but such 
is, we think, the effect of the statute when all its parts are read in the 
light of each other. It would be a vain idle thing to provide that service 
of process should be had upon the insurance commissioner in all suits 
in this state arising out of such policies and contracts, and that such 
service should be valid and binding upon all subscribers exchanging at 
any time reciprocal or inter insurance contracts through the attorney 
in fact if the plaintiffs had to resort to the common-law method of pro- 
cedure as to the parties to the suit.” 


In the Mountain Timber Co. Case, an action said to be prose- 
cuted on the theory that it was one in equity, a trial was had upon 
the merits resulting in a finding and award in favor of plaintiff fol- 
lowed by an ordinary judgment against the association, by name, for the 
amount found due leaving undetermined the sum to be contributed to- 
wards its payment by the several members of the association. Al- 
though it appears the policy there sued upon limited right of recovery 
to actions against, its members, the court held plaintiff might rightfully 
maintain the action and defendant’s contention that the trial court 
could not lawfully render a judgment against defendant in the form shown 
was unavailing. 

Warfield, etc., Co. v. Williamson, supra, shown by the statement of 
facts closely analogous to the instant case in many particulars, was a suit 
in equity begun by bill of complaint filed in the circuit court of Cook coun- 
ty, Ill., resulting in a decree in plaintiff's favor from which defendant ap- 
eee. Upon the question of remedies the Supreme Court of that state 
said : 

“Plaintiff in error [defendants] seek to maintain the proposition 
that since the relation of the parties, as well as the relief sought, is pure- 
ly legal, equity has no jurisdiction. Defendant in error [plaintiffs] seek 
to uphold the jurisdiction of equity on the ground that the case falls with- 
in the exclusive jurisdiction of a court of equity. Neither of these con- 
tentions is sound, In our opinion the case belongs to that class where both 
the primary rights and the relief sought are purely legal and therefore 
cognizable in a court of law, but of which a court of equity will take 
jurisdiction on the ground that, owing to the methods of procedure and 

27——Vol. LX. 
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the means available to carry its decrees into execution, its remedies are 
more adequate, complete and prompt than those afforded by a court of 
law. * * * There is nothing in the character of the rights or in the 
ultimate relief sought that distinguishes this case from any other claim 
under an insurance policy for loss. It would be a very unusual state 
of facts if one holding a fire insurance policy could not maintain an 
action at law thereon to recover for a loss. We seen no reason for 
holding that the policies involved in this suit might not be sued on in a 
court of law. It does not follow, however, that because the case is 
one in which a remedy at law is afforded, equity will not also take juris- 
diction of the same state of facts to afford the same redress.” 


Under the law and facts presented by this record, we are of opinion 
that plaintiff's primary rights are purely legal and under the fair in- 
tendment of our statute an action at law against defendant in the asso- 
ciate character and name by which it contracted will lie. 

[3] Upon the question of apportionment, as to which plaintiff ap- 
pealed, we are furnished with elaborate briefs by both sides with nu- 
merous citations and extensive discussions of various methods of ap- 
portionment followed in different states, the merits of which need not be 
reviewed in detail as we think defendant’s policies are Illinois con- 
tracts to be construed under the laws of that state. They are blanket 
policies containing in each an apportionment clause as follows: 


“The subscribers shall not be liable in the aggregate under this 
policy for a greater proportion of any loss on the described property, or 
for loss by and expense of removal from the premises endangered by fire, 
than the amount hereby insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such property, 
and the extent of the application of the insurance under this policy 
or of the contribution to be made by the subscribers in case the loss may 
= provided for by agreement or condition written herein or appended 
hereto.” 


Until shortly before the fire, the old line policies were also blanket 
policies with like contribution clauses, when a Michigan standard pro rata 
rider was attached to them without defendant’s consent or knowledge, 
as claimed, reading as follows: 


“It is hereby agreed that at all times this policy shall attach in or 
on each building, division or location in such proportion as the value 
in or on each building, division or location bears to the aggregate value 
of the subjects insured.” 


Plaintiff contends that the effect of this was to break up the old 
line blanket policies “into as many parts as there were buildings, divi- 
sions or locations, and insured each for an amount proportional to the 
value of that building, division or location, as related to the value of 
all the property covered by the policies,” so that in reaching an apportion- 
ment the old line policies “should all be considered as though they had 
been written for that amount, on the portion of the plant destroyed, 
which the value therein bore to the total value insured,” which would 
result in a proportionate computation placing the additional amount 
plaintiff claims on defendant's policies. 


The contribution clause in each of the old line policies yet pro- 
vided that the insured would pay of the loss on the whole property 
described in it, the proportion that the face of the policy bears to the entire 
amount of insurance on the property described which is, at least in- 
ferentially, at variance with the pro rata or average provision in the 
attached rider. 

While the authorities are not in harmony as: to just how such a 
situation should be met, treating this policy as an Illinois contract 
we think the trial court under the facts shown rightly held in substance 
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that on the face of and as to defendant’s policies the other insurance 
should likewise be regarded as concurrent. 

In Riyall v. Hartford Fire Ins, Co., 158 Ill. App. 463, a similar ques- 
tion in principle arose. The American Central Insurance Company had 
a blanket policy of all the insured’s property, partially destroyed by fire, 
and the Hartford Insurance Company had a policy describing and cov- 
ering the same property but divided amongst the three buildings com- 
posing the same in proportion to value, in an average clause resembling 
the rider attached to the old line policies in the instant case. The policies 
of both companies were for the same amount, and both contained a 
contribution clause providing: 


“This company shall not be liable under this policy for a greater 
proportion of any loss on the described property * * * than the 
amount hereby insured shall bear to the whole insurance, whether valid or 
not, or by solvent or insolvent insurers, covering such property.” 


The American Insurance Company paid one-half of the loss, but the 
Hartford Company declined to do so, contending it was only liable 
for its proportion of the loss as computed on the basis of its average 
clause. The trial court held that each company should pay one-half 
the loss. This was affirmed by the Appelliate Court, as it appeared that 
the policies of both companies contained like descriptive and contribu- 
tion clauses, which is the situation in the instant case; the court con- 
struing “the amount hereby insured” as meaning, in the connection 
used, the whole amount of insurance covered by the policy, and “the 
whole insurance” as the total of both policies. 

In Kansas City Paper Box Co. v. Am. Fire Ins. Co.. 100 Mo. App 
591, 75 S. W. 186, a similar condition arose involving the effect of an 
average or pro rata clause in one policy upon the contribution clause 
in another, which the court disposed of as follows: 

“The contention made by plaintiff is that the prorata clause. above 
set out, which it permitted ten of the companies (not including defend- 
ant) to attach to their policies providing for a mode of adjustment and 
of ascertainment of loss in each building, should be cosidered in ascertain- 
ing the proportion of payment which should be made by this defendant. 
But we are wholly unable to understand why its additional qualifying 
contract with other insurance companies, made without defendant’s con- 
currence or knowledge, ought to have any influence on defendant’s con- 
tract. There can be no mere reason for allowing plaintiff's contention 
than there would have been had it entered into a contract with those 
other companies, in any other respect changing their relation to the prop- 
erty insured or their liability in case of loss. The defendant can only be 
dealt with by the courts under the ters of its own contract.” 


We are of opinion that upon this record defendant is to be dealt 
with by the court under the terms of its own contracts. 

The judgment will stand affirmed. Both parties having appealed. 
taxable costs will be divided, except that each will pay for printing its 
own briefs. 





Insurance Law Journal, Vol. 60. [Oct., 1922 


FORE v. UNITED STATES FIRE INS. CO. (No. 22726.) 
(Supreme Court of Mississippi. Division A. July 10. 1922.) 
92 Southern Reporter. 628. 


(Syllabus by the Court.) 


1. INSURANCE—FAILURE TO CANCEL DOES NOT WAIVE 
BREACH. 


On the receipt of information by an agent of insurer who is author- 
ized to issue and to cancel policies of insurance that one of the provisions 
of a policy issued by him, a violation of which renders the policy void, 
has been violated, he is not called on to either cancel the policy or return 
the unearned premium until requested so to do, in the absence of a pro- 
vision in the policy so requiring, and in the absence of any affirmative 
act by him in recognition of the continued existence of the policy or 
that would mislead the insured into believing that he intended to waive 
the forfeiture, the insurer may plead the breach of the condition as a 
defense to liability when sued on the policy. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


2. INSURANCE—INSURED MAY PLEAD BREACH OF CON- 
DITION AVOIDING POLICY WITHOUT TENDERING UN- 
EARNED PREMIUM IN ABSENCE OF PROVISION TO CON- 
TRARY. 


When sued on an insurance policy the insurer may plead the breach 
of a condition in the policy which avoids it without tendering the un- 
earned portion of the premium with his plea in absence of a provision in 
the policy requiring the unearned portion of the premium to be returned 
by the insurer before the forfeiture becomes effective. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Madison County; W. H. Potter. Judge. 

Action by O. R. Fore against the United States Fire Insurance 
Company. From judgment for defendant, plaintiff appeals. Affirmed. 

Robert Powell. of Jackson, and R. S. Powell, of Canton, for appel- 
lant. 

A. A. Armistead of Vicksburg, for appellee. 


AMERICAN INS. CO. v. DEAN. (No. 16623.) 
(St. Louis Court of Appeals. Missouri. July 5, 1922.) 
243 Southwestern Reporter, 415. 


1. INSURANCE—POLICY PROVISIONS FOR CANCELLATION 
AND RETURN OF PREMIUM ARE BINDING IN ABSENCE 
OF WAIVER; INSURED MUST FOLLOW PRESCRIBED 
METHOD OF CANCELLATION. 

The provisions of a fire insurance policy prescribing the method for 
cancellation of the policy and return of the unearned premium are bind- 
ing upon the parties in the absence of a waiver thereof, and insured can- 
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not defeat recovery on premium notes because of cancellation of the 
policy where he had not followed the prescribed method. 


(For other cases, see Insurance, Dec. Dig. §8 226, 238[1].) 


2. INSURANCE—STATEMENT BY LOCAL AGENT OF AMOUNT 
DUE ON CANCELLATION HELD NOT WAIVER. 


Even if a local agent had authorjty to waive the provisions of the 
policy prescribing the method of canceling it, contrary to express pro- 
vision of policy that only the western manager had such authority, a 
mere statement by the agent at the request of insured as to the amount 
which would be due on cancellation of the policy did not operate as such 
a waiver. 


(For other cases, see Insurance, Dec. Dig. § 238.[1]) 


3. INSURANCE—PROVISION AGAINST LIABILITY DURING 
DEFAULT ON PREMIUM NOTE HELD NOT TO SHOW FAIL- 
URE OF CONSIDERATION. 


A provision in a life insurance pilicy that the company would not be 
liable for any loss occurring during default in the payment of a premium 
note does not show failure of consideration for the note which prevents 
recovery thereon after default, since the insurance is not terminated, but 
merely suspended by the default, and becomes effective as to future loss- 
es on payment of the note. 


(For other cases, see Insurance, Dec. Dig. § 187[3].) 


4. INSURANCE—VENDOR LIABLE ON INDEBTEDNESS SE- 
CURED ON PROPERTY HAS INSURABLE INTEREST; CON- 
SIDERATION FOR PREMIUM NOTES HELD NCT TO FAIL 
ON INSURED’S SALE OF PROPERTY INSURED. 


Where insured had sold the property during the term of the insur- 
ance, but was still primarily liable on a debt secured by the property, 
he had an insurable interest in the property, so that the consideration for 
the premium notes did not fail upon the making of the sale. 


(For other cases, see Insurance, Dec. Dig. §§ 115[6,], 187[3].) 


5. INSURANCE—PROVISION ANNULLING POLICY FOR AS- 
SIGNMENT CAN BE WAIVED BY INSURER; PROVISION 
ANNULLING POLICY WAIVED BY ENFORCING PREMIUM 
NOTES. 


The provision of a fire insurance policy that it shall be null and void 
if insured sells the property without the written consent of insurer is 
one for the benefit of insurer, which it can waive and does waive by there- 
after enforcing payment of the premium notes. 


(For other cases, see Insurance, Dec. Dig. §§ 372, 392[10].) 


Appeal from Circuit Court, Audrain County; E. S. Gantt, Judge. 

“Not to be officially published.” 

Action by the American Insurance Company against Charles H. Dean, 
to recover the amount of premium notes. Judgment for plaintiff on di- 
rected verdict, and defendant appeals. Affirmed. 


A. C, Whitson, of Mexico, Mo., for appellant. 
R. D. Rodgers and J. W. Buffington, both of Mexico, Mo., for respond- 
ent. 


Biccs, C. This is a suit on defendant’s promissory note in the sum 
of $140, payable in installments of $35 each on the first days of March, 
1916 to 1919, inclusive, and which note, together with the sum of $35 in 
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cash, was given to the plaintiff as a premium on a five-year policy of fire 
insurance covering the defendant’s farmhouse in Audrain county, Mo., from 
March 8, 1915, to the same date, 1920. An opinion being heretofore 
filed in the cause by this court, appellant's motion for rehearing was 
sustained, and the cause has been reargued and resubmitted. 

The petition is in the usual form, and the premium note sued on pro- 
vided that a failure to pay the installments when due rendered the whole 
amount due and payable, and that the plaintiff’s liability under the policy 
stood suspended while the assured was in default in his installment pay- 
ments. 


As a defense the answer sets up the fact that the defendant had sold 
the property insured to one Price in February, 1916, about one year after 
the policy was issued, and that defendant had asked for a cancellation 
after the sale, which was refused by the plaintiff, and that the defendant 
had no insurable interest in the property thereafter, and therefore the 
consideration for the note had failed. 


It is further set up that the policy provided, in case of default in 
the payment of the premium installments, that the same was void, and, 
in the event of default, the plaintiff company was entitled to receive and the 
defendant would pay the unpaid portion of the earned premium at the 
customary short rates, and the answer alleges that the defendant offered 
to pay such unpaid portion, but that the plaintiff refused to accept same, 
and that there was no consideration for the note sued on, and that the 
same had been canceled by plaintiff's agent and by the terms of the policy. 

At the trial the court gave to the jury a peremptory instruction to 
find for plaintiff. The propriety of giving this instruction is the main 
complaint made by defendant upon his appeal here. Defendant asserts 
that instead of giving said instruction the lower court should have sus- 
tained his demurrer to the evidence. Inasmuch as the defendant admitted 
the execution of the note, and the fact that nothing had been paid thereon, 
the question as to wether or not the court was justified in instructing the 
jury to find for plaintiff hinges on whether there was any evidence to 
substantiate the defense of failure of consideration, assignment, cancel- 
lation of the policy, and payment of the note by reason of a willingness 
and offer to pay the amount claimed by defendant to be due thereon. 

In determining the rights of the parties the premium note and the 
policy constitute the contract, and they must be considered and construed 
together. The policy contained the following material provisions: 

“It is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned, while 
any note, or part thereof, or order given or the premium remains past 
due and unpaid, and in case of default of the payment at maturity of any 
note or part thereof, or order given for the premium, the assured agrees 
to pay the company the unpaid portion of the earned premium, calculated 
at customary short rates, and the collection, whether by legal pro- 
cess or otherwise, payment or receipt of payment thereof, shall in no case 
revive or create any liability against this company, for loss occurring 
while the assured was in default. The payment of the premium in full, 
however, revives the policy and makes it good for the balance of the term. 
In case of loss prior to the maturity of any note or notes or parts thereof 
given for the premium of this policy, the same shall become due and pay- 
able and may be deducted from the amount of said loss. This company 
reserves a right to cancel this policy, or any part thereof, by tendering 
to the assured the unearned premium; and the assured may cancel when 
the premium, or note or obligation given for such premium, has been actu- 
any paid in cash, in which case the company will retain the customary short 
rates and expenses of taking the risk.’ 


There was a further provision to the effect that, when a change takes 
place in the title to the property insured without the consent of the 
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western manager of the company indorsed on the policy, the same should 
become null and void, and that no assignment of the policy would be per- 
mitted until the written consent of the said officer was obtained; and 
there was a further provision that no agent or employee of the com- 
panv except the said western manager, in writing, shall have the power or 
authority to waive or alter any of the terms of the policy. 

It was conceded that the defendant failed to pay the first installment 
due on the note March 1, 1916, or any part thereof or any installment. 
On April 24, 1916, the plaintiff company wrote to the defendant with refer- 
ence to his failure to pay and requested payment. Defendant replied to 
this letter, saying that he had traded the property, and that he thought he 
would transfer the policy to Mr. Price, the party he traded with, but 
that Mr. Price did not want to take the policy, as he was insured in an- 
other company. Defendant in the letter asked the plaintiff to cancel the 
policy, and to inform him as to the amount of his indebtedness. On May 
15, 1916, following, the plaintiff wrote the defendant, informing him that 
the policy could not be canceled until the premium notes had been paid 
as provided by its terms, and in answer to defendant’s request for the 
amount of his indebtedness stated that it would be $56 if the defend- 
ant wanted to settle at that time, but that this amount would have to be 
paid within 10 days, and the policy surrendered, as this figure was given 
for immediate action, In this letter the plaintiff also informed the defend- 
ant that the trading of his property did not relieve him from payment of 
the note, and that, in the event the defendant did not pay $56 within the 
time specified, they would insist upon holding him for the entire amount. 
To this offer of the plaintiff the defendant made no reply, nor did he at 
any time pay the $56 referred to, nor did he offer any sum to the plaintiff 
in settlement of the note. 

[1, 2] The contract between the parties provided a method of can- 
cellation as set forth in the quoted provisions of the policy supra. Absent 
a waiver, the policy could not be canceled except upon compliance with 
these provisions. This was the contract of the parties, and it is not the 
province of the courts to make for them a different contract. Continental 
Ins. Co. v. Phipps (Kansas City Court of Appeals) 190 S. W. 994; Insur- 
ance Co. v. Hamilton, 143 Mo. App. 237, 128 S. W. 273. Defendant in the 
present case admits that he made no attempt to cancel the policy in ac- 
cordance with its provisions. While it is true such provisions may be 
waived by plaintiff or its authorized agent, there is no evidence in the case 
of such waiver. Even though it be conceded that the plaintiff’s local agent 
at Mexico informed the defendant on request that the short rate on the 
policy upon cancellation was about $35, this was insufficient to constitute a 
waiver of the express provisions of the policy, even though the local agent 
was authorized. There was no evidence showing such authority, and the 
policy provided no agent or employee except the western manager, in writ- 
ing, shall have the power or authority to waive or alter any of the terms 
or conditions of the policy. 

The same situation prevails as to the question of assignment. The 
policy provided that no assignment to the new owner of the property shall 
be valid unless written consent is indorsed on the policy by the western 
manager of the company. This was concededly not done; and the evi- 
dence is the same as to the question of that provision being waived by 
the plaintiff or its authorized agent. Furthermore, the defendant does 
not testify that he assigned the policy. 

With reference to the question of the alleged failure of consideration, 
the defendant takes the position that, since upon the nonpayment of the 
installments of the note the policy was of no effect, and afforded the 
defendant no protection, therefore the consideration for the note failed. 

[3] Defendant's counsel misinterpret the provisions of the policy 
when read as a whole. The contract provided for nonliability of the 
company in the event of a loss while defendant was in default of pay- 





426 Insurance Law Journal, Vol. 60. [Oct., 1922 


ment. While it is true there was no protection duing default, if there 
was no loss during that time, defendant could at any time, by paying the 
unpaid part of the premium note, revive the liability of the company 
thereafter. Of course after a loss the defendant could not pay the in- 
stallments in default and recover for the loss; but if there was no loss 
during default he could revive the company’s liability thereafter by pay- 
ing the unpaid portion of the premium note. We think defendant’s con- 
struction of the policy not sound in this regard, and that there was a 
consideration for the note. 

[4] Finally, defendant asserts that the consideration failed because 
he had no insurable interest in the property after the transfer to Price. 
It is not clear from the record whether the defendant in fact retained an 
insurable interest after the sale. The original policy is before us, and 
indicates that at one time it contained a rider of some character. De- 
fendant testified that one Phillip in March, 1915, had loaned to him money 
on his three-year note secured by the property insured. The original 
policy shows that a rider was torn from the policy. If at the time of the 
transfer to Price defendant was indebted to Phillip, and such indebted- 
ness was secured by mortgage on the property, and defendant was not 
released therefrom, or became secondarily liable on the note, he retained 
an insurable interest in the property, as a loss would affect his liability 
on the note. 

[5] We find it unnecessary to determine whether the defendant in 
fact retained such insurable interest. This for the reason that the pol- 
icy provision which annulled the policy in the event of a transfer of the 
title was for the benefit of the company, and could be waived by it. 
Where, as here, knowing of such transfer, it elected to sue on the note 
and collect the full premium, the company would not be allowed to dis- 
claim liability for a loss after collecting the premium, during the re- 
maining life of the policy, as it collected the premium note when it knew 
that there had been a transfer of title, and it would be estopped to set 
up such defense. In the present case the policy had not by its terms 
expired at the date of the judgment. Clark v. Ins. Co., 61 Mo. App. 181; 
Barnard v. Ins. Co., 38 Mo. App. 106. 

The following authorities cast light on the ruling herein made. 
American Ins. Co, v. Klink, 65 Mo. 78; Home Ins. Co. v. Hamilton, 143 
Mo. App. 237, 128 S. W. 273; Continental Ins. Co. v. Burks (Kansas 
City Court of Appeals) 207 S. W. 847; Home Ins. Co. v. Fleeman 
(Springfield Court of Appeals), 217 S. W. 536; Continental Ins. Co. v. 
Phipps (Mo. App.) 190 S. W. 994. 

The Klink and Burks Cases, supra, distinguish the case of Insurance 
Co. v. Giraldin, 31 Mo. 30, relied on by defendant for a reversal. In the 
Giraldin Case the failure to pay an installment of the premium note ren- 
dered the policy void and of no effect, and it was h.ld the company was 
restricted to a recovery of such part of the premium as was proportioned 
to the diminished period of the risk. In the present case, as in the Klink 
and Burks Cases, the failure to pay an installment did not annul or void 
the policy, but only suspended it during the continuance of such default. 
In the present case the defendant had a right to cancel the policy and be 
liable for a smaller amount, provided he took the necessary steps set 
forth in the contract. This he did not do. 

It being conceded the note was unpaid, and in view of the fact that 
defendant's own evidence showed that there had been no assignment of 
the policy or a cancellation thereof in conformity to its provisions or a 
waiver of such provisions, and that defendant admitted that he had not 
paid or offered to pay any part of the note, and that the consideration 
for said note had not failed, as shown herein, we think the action of the 
court was proper in directing a verdict on the note for plaintiff. It fol- 
lows from this that the court did not err in refusing defendant’s re- 
quested instructions. The judgment should be affirmed. 
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Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


KAUTZMAN v. NATIONAL UNION FIRE INS. CO. OF PITTS- 
BURGH, PA. 


(Supreme Court of North Dakota. March 6, 1922. Rehearing Denied 
July 8, 1922.) 


189 Northwestern Reporter, 325. 


(Syllabus by the Court.) 

3. INSURANCE — COMPLAINT ALLEGING THAT INSURED 
WAS INDUCED TO SETTLE FOR ONE-HALF THE ASCER- 
TAINED LOSS BY FALSE REPRESENTATIONS THAT IN- 
SURER WAS IN FINANCIAL DIFFICULTIES HELD TO 
STATE CAUSE OF ACTION. 


In an action against an insurance company, complaint alleging that 
defendant issued policy to plaintiff insuring him against loss on account 
of failure of crops, due to hail or any cause except enumerated causes, 
that the crops were partially destroyed from causes within the policy, 
that the loss was adjusted between the plaintiff and the defendant at a 
specified figure, that plaintiff was induced to accept the settlement of his 
loss one-half of such amount by false representations that-the payment 
of the full loss would force the company into bankruptcy, and that the 
defendant was not in financial difficulties, as represented, and was able to 
pay the full amount of the loss, held to state a good cause of action. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


Appeal from District Court, Hettinger County; Berry, Judge. 

Action by John Kautzman against the National Union Fire Insur- 
ance Company of Pittsburgh, Pa. From an order overruling a demurrer 
to the complaint, the defendant appeals. Affirmed. 


Sullivan Hanley & Sullivan, of Mandan, for appellant. 
V. H. Crane, of Mott, for respondent. 


BirDZELL, J. This is an appeal from an order overruling a demurrer 
to the complaint. In the complaint it is alleged that, in consideration of 
the payment of a premium of $245, the defendant issued to the plaintift 
its policy of insurance insuring him against loss or dainage on account of 
failure of his crops due to “hail or any cause except fire, floods, winter- 
kill, or failure on the part of the plaintiff to properly prepare the ground 
for seeding, and properly seed, care for, protect, and harvest said crops 
during the season of 1917, not to exceed $7 per acre for total loss,” etc.; 
that the plaintiff performed and complied with all the terms and condi- 
tions of the policy on his part; that the crops covered by the policy were 
partially destroyed and damaged from causes within the policy risk; 
that the damage or loss was adjusted between the plaintiff and defend- 
ant at the sum of $1,240; that after the loss had been so adjusted an ad- 
juster of the defendant “represented to the plaintiff that the defendant 
company was in financial difficulties on account of its liabilities occa- 
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sioned by heavy losses to policy holders; that the company had deter- 
mined the percentage of losses it was able to pay, and that, if the policy 
holders were not willing. to accept the amount so determined in full set- 
tlement of such losses, the company would be forced into bankruptcy; 
that the company was then bankrupt, and, if forced into bankruptcy, a 
policy holder suffering losses would get little or nothing, and that the 
said company was only able to pay 50 per cent. of the loss to policy 
holders, and, in the event the company found it could pay more, and 
did pay more to other policy holders in settlement of losses, it would pay 
the plaintiff more”; that, relying on representations so made, plaintiff 
was induced thereby to agree to accept in settlement of his loss the sum 
of $620 and a promise to pay more in the event the company found it 
could and did pay more to other policy holders; that thereafter the de- 
fendant paid the plaintiff the sum of $620, whereupon plaintiff surren- 
dered his policy; that the statements and representations were false and 
untrue; that the promise of the agent that the company would pay more 
in the event it later could pay more, and did pay more to other policy 
holders, was made without any intention of being kept or performed, and 
for the purpose and with the intent of cheating and defrauding the plain- 
tiff by inducing him to accept less than the amount of the debt owing 
to him by the defendant; that in fact the company was not in financial 
difficulties—was not bankrupt; that it was able to pay its losses to the 
policy holders in full; that it did not contemplate going into bank- 
ruptcy; that the company was able to pay more than 50 per cent. of the 
losses, and did pay more to pclicy holders who would not accept the 
amount offered by the agent and adjuster; that, after the plaintiff had 
agreed to accept $620, and the promise of the agent to pay more as al- 
leged, the agent and adjuster of the defendant presented to the plain- 
tiff a paper printed and written in English, and, upon the statement by 
the plaintiff that he could not read English, the agent stated that the 
same contained and was the agreement made between the plaintiff and 
the agent; that it was necessary for the plaintiff to sign the same in or- 
der to get his money; that the plaintiff is informed and believes that the 
paper so signed did not contain the terms of the settlement, but that the 
same purports to be an accord and satisfaction of the disputed claim and 
a release of the company from liability; that the recitals therein are false 
and untrue; that the agent of the defendant obtained the plaintiff's sign- 
ature to the said paper in furtherance of the design to cheat and defraud 
the plaintiff, and well knowing that the plaintiff could not read the same, 
and well knowing the plaintiff's belief that the same contained the oral 
agreement of settlement entered into; that, by reason of the deceit and 
false representations, the plaintiff has been damaged in the sum of $620, 
with interest thereon at the rate of 6 per cent. per annum from the 19th 
day of December, 1917. Wherefore, plaintiff prays judgment against the 
defendant for the sum of $620, with interest, etc. 

The demurrer is a general demurrer, the only ground being that the 
complaint fails to state facts sufficient to constitute a cause of action. 
Upon this appeal the appellant says that the complaint must stand or 
fall on one of three theories, viz.: 

(1) As a suit on a contract of insurance in which the plaintiff has 
anticipated the defense of settlement by alleging false representations for 
the purpose of setting it aside. 

(2) As an action on an accord seeking to recover the unpaid portion 
thereof. 

(3) As an action for damages sustained by reason of false represent- 
ations inducing a settlement. 

[1-3] As we read the brief of the appellant, it seems to be assumed 
that upon this appeal the respondent should be put to an election or the 
demurrer sustained as to one or more of the causes, so that the defendant 
will be better able to answer. The only question ‘°re for decision is 





Fire, etc.] First Nat. Bk. of Mildred v. Home I. Co. 429 


whether or not the complaint states facts sufficient to constitute a cause 
of action, 31 Cyc. 289, 290. We are clearly of the opinion that it does. 
Lehde v. National Union Fire Insurance Co. (N. D.) 180 N. W. 56. By 
a demurrer on the sole ground that the complaint does not state facts 
sufficient to constitute a cause of action, the plaintiff is not put to an 
election between the different causes of action alleged. 31 Cyc. 277, 278; 
6 Encye. Pl. & Pr. 318, 319, 340, 341. Neither is the court concerned 
with the plaintiff’s theory or theories as to his right to recover provided 
a cause of action is sufficiently stated. 

Order affirmed. 

Christianson, Robinson, and Bronson, JJ., concur. 

Grace, C, J., disqualified, did not participate. 


——- --~ 


FIRST NAT. BANK OF MILDRED v. HOME INS. CO. 
(Supreme Court of Pennsylvania. May 8, 1922.) 
118 Atlantic Reporter, 17. 


2, INSURANCE — OFFICE COPY OF POLICY ON WHICH 
TRANSFER OF INSURANCE WAS ENTERED ADMISSIBLE 
TO PROVE TRANSFER FROM ONE BUILDING TO AN- 
OTHER. 

In action on fire policy in which the insurer claimed that the insur- 
ance had been transferred from the building in which the insured goods 
had been located at the time of the fire to another building, pursuant to 
agreement with insured, the office copy of the policy in possession of the 
insurer, upon which the transfer was entered, /ield admissible, in cor- 
roboration of testimony as to insurer’s performance of the transfer 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

3. INSURANCE — CLAUSE REQUIRING WAIVER OF PROVI- 
SION OR CONDITION OF FIRE POLICY TO BE IN WRIT- 
ING COULD BE WAIVED BY INSURER BY PAROL, 

Clause of fire policy requiring waiver of any provision or condition 
to be in writing was inserted solely for the benefit of the insurer and 
could be waived by parol. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

4. INSURANCE—ORAL AGREEMENT TO TRANSFER FIRE IN- 
SURANCE FROM ONE BUILDING TO ANOTHER VALID. 
Agreement to transfer fire insurance covering a stock of goods from 

one building to another was valid, though made orally. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

5. INSURANCE — PAROL CONTRACT OF INSURANCE GOOD, 
EXCEPT WHEN OTHERWISE PROVIDED BY STATUTE. 

A parol contract of insurance is good, except when otherwise pro- 

vided by statute. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

6. INSURANCE — REQUIREMENT THAT TRANSFER OF IN- 
ee BE INDORSED ON ORIGINAL POLICY HELD 
VAIVED. 


Where authorized agent of insurer agreed to a present transfer of 
fire insurance covering a stock of goods from one building to another, 
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and entered the transfer upon his record as having been done, and sent 
the report thereof to insurer, without causing entry of the transfer to be 
made on the original policy, there was a waiver of the requirement that 
the transfer be indorsed on the policy. 


(For other cases, see Insurance, Dec. Dig. §$ 376[1].) 


7. INSURANCE — WHETHER INSURER GAVE _ INSURED 
CREDIT FOR DIFFERENCE IN RATES BETWEEN BUILD. 
INGS WAS IMMATERIAL TO THE VALIDITY OF THE 
TRANSFER OF THE INSURANCE. 

Where the insurance rate in building to which goods covered by 
fire insurance were to be moved was less than the rate in the old build- 
ing, the question of whether the insurer’s agent gave insured the credit 
for the difference was immaterial to the validity of the transfer of the 
insurance from the one building to the other. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


8. INSURANCE — INSURER DEFENDING ACIION ON FIRE 
POLICY, ON GROUND THAT INSURANCE HAD BEEN 
TRANSFERRED TO OTHER BUILDING, HAS BURDEN OF 
SO PROVING. 


In action on fire policy, in which insurer claimed that the insurance 
had been transferred from the building in which the insured goods had 
been located at the time of the fire to another building, the burden of es- 
tablishing the agreement for an immediate transfer of the insurance was 
on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


9. INSURANCE — WHETHER THERE HAD BEEN AN AGREE- 
MENT FOR IMMEDIATE TRANSFER OF INSURANCE 
FROM ONE BUILDING TO ANOTHER HELD FOR THE 
JURY. 

In action on fire policy, defended on the ground that the insurance 
had been transferred from the building in which the insured goods were 
located at the time of the fire to other building to which it had been 
intended to move goods, the question of whether there had been an 
agreement for the immediate transfer of the insurance held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Court of Common Pleas, Sullivan County; Charles E. 
Terry, Judge. 


Action by the First National Bank of Mildred against the Home 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart, Sadler, and Schaffer, JJ. 


Richard B. Sheridan, of Wilkes-Barre, John G. Scouten, of Dushore, 
and Evan C. Jones, of Wilkes-Barre, for appellant. 

Charles M. Culver, of Towanda, and E. J. Mullen, of La Porte, 
for appellee. 


Wa.tinc, J. This appeal is by plaintiff, from judgment entered on a 
verdict for defendant in an action on a fire insurance policy. On De- 
cember 2, 1918, the defendant insurance company issued a $5,000 fire pol- 
icy to the defendant bank, covering a quantity of cheese stored in the 
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frame building of John Fiorini on the west side of Main street, in 
Mildredborough, Sullivan county. Later, plaintiff decided to remove the 
cheese into a stone warehouse, situated a short distance away, on the 
opposite side of the street. Thereupon the bank's president, on Decem- 
ber 26, 1918, telephoned J. H. Thayer, defendant’s agent who had issued 
the policy, with reference to transferring the insurance to the new loca- 
tion. The evidence was conflicting as to this conversation. The jury, 
accepting defendant’s version, found that the bank president, when in- 
formed the insurance could be transferred, insisted that it be done im- 
mediately as the cheese would be moved that day, to which the agent, 
after vainly urging it would be better to wait until the actual removal, 
conserited, hung up the receiver, and directed his clerk to record the 
transfer on the policy record in his office, which was done and entry 
thereof made as follows, viz.: 


“Property insured under above policy is hereby transferred to a 
stone—building situate on the East side Main street, Mildred, Pa. In- 
surance to cease in old location and take effect in new from this date. 

“J. H. Thayer, Agent” 


—a copy of which was sent same day to defendant’s district office at 
Scranton. The oral agreement for the transfer, however, did not ex- 
pressly provide that the insurance should cease at the old location, Plain- 
tiffs agents immediately went with a team to the Fiorini building, but 
found it locked, and Mr. Fiorini angrily forbade the removal of the 
cheese and drove them from the premises. No further effort was made 
to remove the cheese, and it was destroyed by fire 12 days thereafter 
without notice or knowledge to defendant of the failure to remove it. 
Plaintiff's president, while admitting a telephone conversation with de- 
fendant’s agent, denied the making of such an agreement, and the trial 
judge instructed the jury, in effect, that, unless it found the minds of the 
parties met and both understood the agreement was for an immediate 
transfer of the insurance upon the cheese, from the old location to the 
new, plaintiff could recover. This was certainly all to which the latter 
was ntitled. 


[1] The trial judge admitted evidence of the direction given by de- 
fendant’s agent to his clerk as to making the transfer, which was clearly 
competent as part of the res geste. 

“The res geste may therefore be defined as those circumstances 
which are the undesigned incidents of a particular litigated act. and which 
are admissible when illustrative of such act. These incidents may be 
separated from the act by a lapse of time more or less appreciable. They 
may consist of speeches of any one concerned, whether participant or 
bystander; they may comprise things left undone as well as things done. 
Their sole distinguishing feature is that they should be necessary inci- 
dents of the litigated act; necessary in this sense, that they are part of 
the immediate preparations for or emanations of such act, and are not 
promoted by the calculated policy of the actors.” Wharton on Evidence 
(2d Ed.) § 259; Cell v. Easton Transit Co., 180 Pa. 619, 626, 37 Atl. 89; 
Bausbach v. Reiff, 244 Pa, 559. 91 Atl. 224 L. R. A. 1915D, 785, Ann. 
Cas. 1915C, 421; Shannon v. Castner, 21 Pa. Super. Ct. 294, 321. 

[2] The words accompanying an act are a part of it. Littieri v. 
Freda, 241 Pa. 21, 88 Atl. 82. The office copy of the policy upon which 
the transfer was entered was also properly received in evidence; it cor- 
roborated the witnesses as to defendant’s performance of the transfer 
agreement, 


[3] The original policy was in plaintiff’s possession and the transfer 
was agreed upon by telephone with defendant’s agent, whose office was in 
a neighboring borough, so the removal permit was not indorsed on the 


Policy as it provides. It also contains a clause, inter alia, as follows, 
viz. : 
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“No one shall have power to waive any provision or condition of this 
policy * * * unless such waiver shall be in writing added hereto.” 


This clause, however, was inserted solely for the benefit of the in- 
surance company and could be waived by parol. McFarland v. Insurance 
Co., 134 Pa. 590, 19 Atl. 796, 19 Am. St. Rep. 723; Mix v. Royal Ins, 
Co., 169 Pa. 639, 32 Atl. 460; Bush v. Hartford Fire Ins. Co., 222 Pa, 
419, 71 Atl. 916; Witmer v. Royal Ins. Co., Ltd., 68 Pa. Super, Ct. 12: 
and see Ins. Co. of North America v. Melvin, 1 Walk. 362. 

[4, 5] The transfer agreement was valid, although made orally. A 
parol contract of insurance is good except when otherwise provided by 
statute (26 C. J. p. 43, § 33) and so is an informal written contract (State 
Fire & Marine Insurance Co. v. Porter, 3 Grant, Cas. 123). And see 
Scheid v. Storch, 271 Pa. 496, 115 Atl. 841. 

[6, 7] While the cheese could be moved in two hours, the agreement 
was for an immediate transfer of the insurance, and the question of rea- 
sonable time to remove the property was not involved. When Mr 
Thayer, who had full authority to act for the defendant, agreed to a 
present transfer of the insurance, entered it upon his record as done and 
sent the report thereof to Scranton, without causing such entry to be 
made upon the original policy, it justified the finding of a waiver of that 
requirement. See William Zoller Co. v. Hartford Fire Insurance Co.,, 
272 Pa. 386, 116 Atl. 359. -No additional premium was required, as the 
rate in the new building was less than in the old, and whether or not the 
agent gave plaintiff a credit for the difference was immaterial to the 
validity of the transfer. 

The court below correctly distinguishes the cases of Kunzze v. 
American Exch. Fire Ins. Co., 41 N. Y. 412, and Sharpless v. Hartford 
Fire Ins Co., 140 Pa. 437, 21 Atl. 451, cited by appellant. In the former 
the insured never ordered the policy transferred to the new location, and 
merely asked for permission to remove. In the latter the policy by ex- 
press agreement, based on the consideration of an additional premium, 
covered the goods in both locations. But by the Act of June 8, 1915 (P. 
L. 919; Pa. St. 1920, §§ 12215-12217) the standard policy (as is the one 
in suit) covers property while in one location “but not elsewhere,” ex- 
cept in case of a removal during or after fire. So, when the insurance 
became effective in the new location, it ceased in the old. 

[8, 9] As the trial judge properly instructed the jury, the burden 
of establishing the agreement for an immediate transfer of the insurance 
was on defendant, but the testimony of the agent, Mr. Thayer, and of his 
clerk, corroborated by the entries made at the time, although contradicted 
by that of plaintiff's president, and to some extent by that of his brother, 
was sufficient to require the submission of the question to the jury, which 
question was properly made the controlling one in the case. 

{10, 11] The matter of alleged variance was not raised in the court 
below, and hence will not be considered on appeal. Miller v. Belmont P. 
& Rubber Co.. 268 Pa. 51, 110 Atl. 802; Boyd v. E. F. Houghton & Co., 
269 Pa. 273, 112 Atl. 530. Furthermore, that question does not seem to 
be raised by any assignment of error. Two juries have found the facts 
in favor of the defendant, and the record is free from error. 

The judgment is affirmed. 
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HOFFMAN et aL, v. MUTUAL FIRE INS. CO. OF READING, PA. 
(Supreme Court of Pennsylvania. May 8, 1922.) 
117 Atlantic Reporter, 917. 


1. INSURANCE—INSURER HELD ESTOPPED FROM SETTING 
UP AS DEFENSE MATTER KNOWN TO GENERAL AGENT. 
Where the general agent of insurer knew the insured building was on 

leased ground before the policy was issued, the insurer was estopped 

from setting up the provision as to fee title. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—EVIDENCE ON ISSUE NOT AVERRED IN AF- 

FIDAVIT OF DEFENSE INADMISSIBLE. 

Where in an action on insurance pelicy, plaintiffs’ statement set forth 
a complete cause of action grounded on a contract of insurance per- 
formed by them with a loss thereunder, if the insurer had a defense to 
any part of the policy through any term, condition, warranty, or repre- 
sentaticn therein, it was necessary to aver such defense by affidavit and 
introduce proof in relation thereto. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


3. INSURANCE — WHERE DEFENSE TO POLICY CLAIMED 
CONCEALMENT AS TO TITLE PLAINTIFF MAY INTRO- 
DUCE EVIDENCE OF ESTOPPEL WITHOUT PLEADING IT. 
Under Act May 14, 1915, §§ 6, 14, 15 (P. L. 483; Pa. St. 1920, §§ 

17186, 17194, 17195), providing that only where defendant pleads a set- 

off or counterclaim is an answer required, where, in an action on insur- 

ance policy, defendant alleged that plaintiffs in violation of the contract 
concealed the fact that the building was on leased ground and introduced 
evidence in support thereof, plaintiffs could introduce evidence of estop- 
pel without replying to the averment of fact in the affidavit or specially 
pleading it. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


6. INSURANCE — STATEMENTS AS TO UNCONDITIONAL 
OWNERSHIP, ETC., A MISREPRESENTATION AND NOT A 
WARRANTY. 

Statements in an insurance contract, that it should be void if the in- 
terest of insured be other than unconditional and sole ownership, or if 
the subject of insurance be a building on ground not owned by insured in 
fee simple, did not amount to a warranty or a term of the policy but 
merely a representation that the facts were true or that certain acts 
would be performed in the future, and if untrue, or if the facts are un- 
performed, this untruth or failure amounts to a misrepresentation. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


7. INSURANCE—FORMAL CONDITIONS MAY BE WAIVED. 

Insurer can waive performance of formal conditions introduced in a 
fire insurance policy for its benefit, and such waiver will in effect strike 
the provision from the contract. 


(For other cases, see Insurance, Dec. Dig. § 372.) 
8 INSURANCE — WAIVER OF POLICY CONDITIONS NEED 
NOT BE EXPRESS. 


Waiver need not be express, but may be inferred from acts which 
recognize a liability or a condition existing contrary to a statement made 
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in the policy, which to the insurer appears not of sufficient importance to 
deter it from issuing the policy. 


(For other cases, see Insurance, Dec, Dig. § 388[1].) 


Appeal from Court of Common Pleas, Susquehanna County; Andrew 
B. Smith, Judge. 

Action by Charles H. Hoffman and another against the Mutual Fire 
Insurance Company of Reading, Pa. From a judgment for defendant, 
notwithstanding the verdict, plaintiffs appeal. Reversed, with directions. 


Argued before Frazer, Walling, Simpson, Kephart, Sadler, and 
Schaffer, JJ. 


A. A. Vosburg, of Scranton, and John M. Kelly, of Montrose, for 
appellants. 

Horace M. Schell, of Philadelphia, John Arthur Keppelman, of Read- 
ing, and H. A. Denney, of Montrose, for appellee. 


KepHart, J. Appellants sued to recover for loss under a policy in- 
suring a building on land leased from the Delaware, Lackawanna & 
Western Railroad Company. Judgment n. o. v. was entered for defend- 
ant, hence this appeal. The insurance contract contained the usual state- 
ments; it should be void if the interest of the insured be other than un- 
conditional and sole ownership, or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple. No officer, agent 
or representative shall have power to waive any provision or condition 
of the policy. Plaintiffs aver in their statement— 

“they performed all things on their part to be performed under the pol- 
icy, but defendant has broken the covenants on its part to be performed.” 

The affidavit of defense denies this by setting up that the premises— 
“were situated upon leased ground, and plaintiffs had knowledge the 
premises were situated on leased ground, but nevertheless concealed that 
fact from defendant, all in violation of the terms and conditions of the 
policy of insurance.” 

[1] Evidence was introduced under objection showing the general 
agent of the company knew the building was on leased ground before the 
policy was issued, this fact having been communicated to him by appel- 
lants; appellee was thereby estopped from setting up the provision as to 
fee title. Judgment was entered for defendant, because plaintiffs had not 
specifically pleaded estoppel; the evidence was a variance between the 
allegata and probata. 

[2] Plaintiffs’ statement set forth a complete cause of action, 
grounded on a contract of insurance performed by them, with a fire loss 
thereunder. If the company had a defense to any part of the policy 
through any term, condition, warranty, or representation therein, it was 
necessary to aver such defense by affidavit, and introduce proof in re- 
lation thereto. Ruth-Hastings G. T. Co. v. Slattery, 266 Pa. 288, 291, 
109 Atl. 695. And see Dietrich v. Davies, 274 Pa. —, 117 Atl. 915. 

[3] Defendant challenged the correctness of plaintiffs’ representa- 
tion as to the location of the insured property in the language above 
quoted, and, when this was followed by evidence showing the nature of 
the ownership of the land, the question arose: Could plaintiffs, under 
the act of 1915, have replied by introducing evidence of an estoppel with- 
out replying to the averment of fact in the affidavit, or specially plead- 
ing it in the statement? It is admitted that, prior to the act of 1915, this 
fact would have been at issue under the general issue plea. The act of 
1915 specifically states what the pleadings shall consist of and when cases 
shall be deemed at issue. This case was at issue on filing the affidavit. 
and defendant evidently concluded the disputed fact was thus put in 
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issue, with a right in plaintiffs to introduce evidence in relation to estop- 
pel. Only where defendant sets up a set-off or counterclaim ig an answer 
required, under section 15 of the act of 1915 (Pa. St. 1920, § 17195). In 
no other case does the act provide for an answer, and, as this defense 
clearly is not a set-off or counterclaim, no further pleadings were re- 
quired, and plaintiff was at liberty to introduce this evidence. It was 
not necessary, under the act, to anticipate the defense by averring, by 
way of confession and avoidance, the facts of estoppel in the statement 
of claim. How is plaintiff to know defendant will wrongfully under- 
take to secure undue advantage of the nonexistence of a fact required 
by the policy to exist, of which it had full knowledge, but its existence 
deemed unnecessary before the policy issued? Plaintiffs stood in a posi- 
tion of having substantially complied with the requirements of the policy, 
and awaited the insurance company’s answer to their suit. The effect 
of this answer was to place the disputed fact in issue as squarely as if 
it had been raised by confession and avoidance in plaintiffs’ statement 
of claim. 


Sections 6, 14, and 15 of the act (Pa. St. 1920, §§ 17186, 17194, 
17195), must be read together, and, when so read, it becomes apparent 
there is nothing in the act to alter this important feature of pleading; 
evidently defendant recognized this, for, in its affidavit of defense, as 
above quoted, it avowed that the fact that the building was on leased 
ground was “nevertheless concealed (by) * * * plaintiffs,’ an issua- 
ble question which plaintiffs had clearly the right to rebut on the trial, 
just as they did. The evidence of estoppel was germane to the allegation 
in the affidavit, going a step further, showing knowledge in defendant, at 
the time the policy was issued, of the thing to which it now’seeks to take 
advantage. The company issued the policy without any fraud or mis- 
representation on part of plaintiffs. Rinker v. AXtna Life Ins. Co., 214 
Pa. 608, 64 Atl. 82, 112 Am. St. Rep. 773, is distinguishable from the 
case before us, so far as the pleadings are concezned; this authority 
generally runs counter to the law before and since. See its’ explanation 
in Suravitz v. Prudential Ins. Co., 244 Pa. 582, 587, 91 Atl. 495, L. R. A. 
1915A, 273, and Carrozza v. National Life Ins. Co., 62 Pa. Super. Ct. 153, 
159. The rule applied to pleading in equitable cases, by confession and 
avoidance, is different from that applied to civil actions regulated by act 
of assembly. In the former, facts in explanation and avoidance of state- 
ments contained in a writing must be set out in the bill. Doughty v. 
Cooney, 266 Pa. 337, 338, 109 Atl. 619. 

[4] Plaintiff was entitled to offer evidence of estoppel. That the 
evidence, or some of it, was offered in chief is not material. No objec- 
tion was made to the order in which it was offered, and it is not ordi- 
narily ground for reversal that rebuttal evidence is offered in chief. 
The court below was in error in directing judgment because there was a 
variance in the allegata and prcbata. 

[5] It is contended by appellee the representation as to fee premises 
was a warranty, and even admitting knowledge by the underwriters of 
its breach at the time insurance issued, this circumstance would not re- 
lieve the insured from the consequences of the breach; the policy holder’s 
engagement being absolute, under it the facts must be stated when his 
rights attach: State Mutual Fire Ins. Co. v. Arthur, 30 Pa. 315, 331; 
Com. Mut. Fire Ins. Co. v. Huntzinger, 98 Pa. 41, 48; Home Mut. Life 
Ass’n v. Gillespie, 110 Pa. 84, 88, 1 Atl. 340; Beddall v. Citizen’s Insur- 
ance Co., 28 Pa. Super. Ct. 600, 603 et seq. There are exceptions to this 
general rule. Where a policy of insurance is procured through the agency 
of one representing the insurance company, and he, either through fraud 
or mistake, writes a fact as warranted in the policy or application dif- 
ferent from that stated by the insured, notwithstanding the rule as to 
warranty, the truth may be shown. See Eilenberger v. Protective Mut. 
Fire Ins. Co., 89 Pa. 464, 468; Susquehanna Mut. Fire Ins. Co. v. Cusick, 


28——-Vol. LX, 
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109 Pa. 157. 164; Kister v. Lebanon Mut, Ins. Co.. 128 Pa. 553, 565. 18 
Atl. 447, 5 L. R. A. 646, 15 Am. St. Rep. 696; Dowling v. Merchants’ 
Ins. Co., 168 Pa. 234, 237, 31 Atl. 1087; Meyers v. Lebanon Mut. Ins. Co., 
156 Pa. 420, 425, 27 Atl. 39; Carrozza v. Nat. Life Ins. Co., 62 Pa. Super. 
Ct. 153, 158. See, also, Suravitz v. Prudential Ins. Co., supra, where war- 
ranties were discussed, although the question then before the court 
was a representation. 


[6] But the language in the case at bar does not amount to a war- 
ranty or a term of the policy; it is at best a representation. It is linked 
with other statements which are not binding agreements as to their truth 
—by their nature they could not be. They may or may not be the basis of 
issuing the policy, usually not, and by their nature they could not be war- 
ranties, relating, as they do, to future acts. At best but representations 
that the facts are ture, or that certain acts will be preformed in the future; 
it untrue, or if the acts are unperformed, this untruth or failure amounts 
to a misrepresentation. Lycoming Ins. Co. v. Mitchell & Boyle, 48 Pa. 
367, 372; W. & A. Pipe Lines v. Home Ins. Co., 145 Pa. 346, 359, 22 Atl. 
665, 27 Am. St. Rep. 703. 

[7-8] It is not contended the company cannot waive performance of 
formal conditions introduced in a policy for their benefit, and such waiver 
will in effect strike the provision from the contract. See Sheid v. Storch, 
271 Pa. 496, 500, 115 Atl. 841. Waivers need not be express; they may 
be inferred from acts which recognize a liability or a condition existing 
contrary to a statement made in the policy which, to them, appears not 
of sufficient importance to deter them from issuing the policy. The com- 
pany does not consider such requirement as a hazard, in view of many cir- 
cumstances. A building is no more liable to burn if situated on leased 
than fee land. The character of the owners may cause the location to be 
a greater hazard, but, when approved persons apply, the risk is no greater 
than fee ownership, and is so regarded by accepting the premiums, with 
knowledge «f the truth. The reason for the estoppel may be readily seen. 

As bearing on the question before us, Damms v. Humboldt Fire Ins. 
Co., 226 Pa. 358, 361, 75 Atl. 607, 18 Ann. Cas. 685, following Caldwell 
v. Fire Ass’n, 177 Pa. 492, 502, 35 Atl. 612, laid down the rule, where 
the company knows that one of the conditions of the policy is inconsist- 
ent with the facts, and the insured has been guilty of no fraud, the com- 
pany is estopped from setting up the breach of the condition. The agent 
may, if authorized by a course of business, waive such conditions in the 
policy, binding the company thereby, notwithstanding the policy says he 
may not do so. These cases were followed by Clymer Opera Co.v. Flood 
C. M. F. I. Co., 238 Pa. 137, 85 Atl. 1111, where it is stated the question 
is not whether the company had waived a particular covenant of the policy, 
but whether, under the facts established by the evidence, it was estopped to 
assert that covenant. See, also Central M. S. Co. v. N. B. & M. Ins. 
Co., 245 Pa. 272, 279, 91 Atl. 662. 

We have carefully read the evidence; there is ample to sustain notice 
to the general agent that the building was on leased ground, and the 
jury could further find its actual purchase from the railroad company 
took place when plaintiffs took possession. 

[9] We are not called upon at -this time to pass upon the objection 
to one of plaintiff's witnesses refreshing his memory from the notes of 
testimony of the previous trial. Usually, whether a sufficient found- 
ation has been laid for such course is within the sound discretion of the 
trial judge. But, in the present case, when the notes of testimony were 
offered to the witness, defendant’s counsel promptly objected to his 
method of testifying, and his objection was sustained by the court below. 
The witness was then withdrawn. defendant, however, protesting the 
former should not read the notes of testimony to refresh his menory when 
off the stand. Whether he did so or not did not then appear. On re- 
suming, he was asked whether he had further enlightened himself as to 
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what transpired between him and the general agent. The objection to this 
was general, and, of course, the evidence was clearly admissible as the 
record then stood. Had defendant interrogated the witness as to how 
he became enlightened, before answering plaintiffs’ counsel, defendant 
might have raised the question. Instead, however, it waited until the 
witness was turned over for cross-examination, and then brought out 
the fact that the enlightenment came from reading the notes of the previ- 
ous trial. There was no request to strike out the testimony of the witness; 
nor was any further attention called to it. The question as to whether 
a proper foundation had been laid is not before us. 

The judgment of the court below is reversed, and it is directed that 
judgment be entered for plaintiff on the verdict. 


KAISER v. INSURANCE CO. OF NORT AMERICA. 
(Supreme Court of Pennsylvania. April 24, 1922.) 
117 Atlantic Reporter, 791. 


1. INSURANCE—EVIDENCE WARRANTED JURY’S CONCLUS- 
ION OF FRAUDULENT CLAIM OF LOSS. 


In an action on a fire insurance policy, evidence held to warrant the 
jury’s conclusion that claim of loss was fraudulent. 


For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Court of Common Pleas, Philadelphia County; Joseph 
P. Rogers, Judge. 

Action by Benjamin Kaiser against the Insurance Company of North 
America. From judgment for defendant, plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
and Sadler, JJ. 

Bertram D. Rearick, of Philadelphia, for appellant. 

Francis S. Laws (of Lewis, Adler & Laws), of Philadelphia, for 
appellee. 


Savter, J. [1] Plaintiff is a jobber of woolen goods in the city of 
Philadelphia. He claimed to have sold to a brother, residing in New 
York, certain merchandise for $24,612. After securing a policy of insur- 
ance, covering loss by fire, Kaiser consigned the material to him and em- 
ployed Weisberg’s trucking firm to transport it. Directions were given the 
latter to call at his store for loading, and, in pursuance of this request, 
a motor was brought there. In the meantime, one Jackson, who had a 
record as a receiver of stolen goods, engaged a second firm—the Probin- 
skys—to carry the property to its destination, and arranged with Weisberg 
to transfer onto their vehicle the goods to be moved. Both truckman came 
to plaintiff's place of business at the same time, as directed. The rolls 
of cloth—the number of which was in dispute—were first placed on Weis- 
berg’s truck, he giving a receipt for 286 pieces and then, at least in part, 
put by him into the possession of the second driver. This occurred at Kai- 
ser’s store, while he was present, and both motors drove away about 
5 o'clock. Probinsky arrived in New York with 126 bolts, but, instead 
of delivering to the consignee, Jackson requested the property be taken 
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to Newark, wither it was removed on the following day. Subsequently, 
the cloth was turned over to the police, the driver having become suspici- 
ous of the transaction 


In the meantime, Weisberg. reported the loss of his truck by fire, 
which the plaintiff claimed was carrying the whole consignment, and a 
prompt demand was made by him upon the insurance company for the 
value of the entire lot of 286 pieces, claiming this quantity had been 
delivered to Weisberg for transport. Later, the gocds found on the 
Probinsky truck were turned over to him by the police. The insurance 
company refused to pay for the additional woolens. Any loss by fire 
was denied, it being insisted that solid rolls of material could not have 
been destroyed, in a blaze such as described, without leaving some rem- 
nants, and none appeared. The driver in charge of the car at the time 
was not produced, either then, or at the trial. 

Payment having been refused, Kaiser brought suit against the defend- 
ant for $11,112, the alleged total value of the 160 bolts, and the further 
sum of $3,704, damages occasioned to the property returned by smoke 
and dirt. The company denied 286 bolts had been delivered to any one, that 
the goods were of the value set forth, or that any fire had occurred. It 
insisted the entire transaction was fraudluent—a mere scheme devised to 
cheat it of the amount of insurance named in the policy. 

Facts and circumstances were alleged indicating a conspiracy, from 
the consummation of which the plaintiff expected to benefit. Admitted- 
ly, if this contention is supported by the evidence, no recovery can be 
had. At the trial, after receiving proof of the actual occurrences, the 
court advised the jury the plaintiff was entitled to a verdict for the amount 
of any real loss suffered, covered by the policy issued, unless it appeared 
he was a party to an unlawful attempt to impose upon the insurance com- 
pany, following which the jury rendered a verdict for defendant. It 
is now insisted there was not sufficient evidence to submit showing Kaiser 
aided in any fraudulent scheme, even though Weisberg and Jackson may 
have thus attempted. There is no direct proof of any preliminary un- 
derstanding with plaintiff, but many facts were presented from which a 
jury could justifiably find that he was associated in the plan. 

It is to be noted Weisberg was employed by Kaiser, and directed 
to bring his truck to the rear of the store at a fixed time. Jackson ar- 
ranged with Weisberg and the second truck driver to have his motor 
there at a like hour. The plaintiff was in the building when the one truck 
was loaded and the merchandise transferred to the second. Notwithstanding 
the consignment was of large value, the packages were not counted, nor 
was any memorandum made of the number, though a receipt was taken 
from Weisberg for 286 bolts. The property actually placed upon the sec- 
ond truck was found in Newark, and numbered but 126 pieces. These had 
been taken first to New York, ostensibly for delivery to the brother, who 
did not appear at the trial, and were billed at higher than cost price, 
though the market had declined at the time some 35 or 40 per cent. No 
sufficient evidence of the destruction of the remaining goods by fire was 
apparent at the place where it is supposed to have occurred. When noti- 
fied of the loss, the plaintiff made no attempt to investigate, but im- 
mediately claimed the value of the entire shipment. From all these facts 
which were fairly presented to the jury, a conclusion was reached by it 
which we are not prepared to say was unwarranted. ‘ 

[2] Defendant was not required to present direct and positive testi- 
mony of a collusive agreement to do something unlawful. The nature of 
the crime attempted usually makes it susceptible of no other proof than 
by circumstahtial evidence. 12 C. J. 634. More than a mere suspicion 
must be raised, and the burden rests upon the one asserting the con- 
spiracy to establish it by the preponderance of the evidence. 12 C. J. 
640; Catasauqua Mfg. Co. v. Hopkins, 141 Pa. 30, 21 Atl. 638; McElroy 
v. Harnack, 213 Pa. 444, 63 Atl, 127; Percival v. Harres, 142 Pa. 369, 
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21 Atl. 876. And this duty is met when, from all the facts and circum- 
stances, the only fair inference to be drawn is the formation of an illegal 
combination. Ballantine v. Cummings, 220 Pa. 621, 70 Atl. 546. Here, the 
testimony was of a character which made necessary its submission to a 
jury, and justified a finding of Kaiser’s connection with the attempted 
fraud. All the assignments of error relate to the one propositicn, com- 
plaining of the lack of sufficient proof of participation, and all are over- 
ruled. 
The judgment is affirmed. 


TEXAS STATE MUT. FIRE INS. CO. v. RICHBOURG. (No. 2590.) 


(Court of Civil Appeals of Texas. Texarkana. June 22, 1922. Rehear- 
ing Denied July 29, 1922.) 


243 Southwestern Reporter, 590. 


1. INSURANCE—BREACH OF CONDITION REQUIRING _IN- 
STALLATION OF FIRE EXTINGUISHERS HELD NOT TO 
PRECLUDE RECOVERY ON POLICY, IN ABSENCE OF 
SHOWING THAT BREACH CONTRIBUTED TO DESTRUC- 
TION OF PROPERTY. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a, the insured’s 
failure to install fire extinguishers as required by the policy did not pre- 
clude recovery on policy, in the absence of a showing that such failure 
contributed to the destruction of the property. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 


2. INSURANCE—EVIDENCE INSUFFICIENT TO PROVE FAIL- 
URE TO INSTALL FIRE EXTINGUISHERS AS REQUIRED 
BY POLICY CONTRIBUTED TO LOSS. 

In action on fire policy defended on the ground of breach of condition 
of condition requiring installation of fire extinguishers contributed to de- 
struction of the property. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—BURDEN OF PROVING THAT BREACH OF 
CONDITION CONTRIBUTED TO DESTRUCTION OF PROP- 
ERTY HELD ON INSURER. 

In action on fire policy defended on the griund of breach of condition 
requiring installation of fire extinguishers, the burden of proving that the 
breach of the condition of the policy contributed to the destruction of 
the property was on the insurer under Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 4874a, 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeal from District Court, Wood County; J. R. Warren, Judge. 

Action by R. F. Richbourg against the Texas State Mutual Fire In- 
ee Company. Judgment for plaintiff, and defendant appeals. Af- 
rmed. 


Tyler, Hubbard, Monteith & Dougherty, of Belton, and R. M. Smith, 
of Quitman, for appellant. 
Jones & Jones, of Mineola, for appellee. 
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MARINE. 


MASSEY S. S. CO. v. IMPORTERS’ & EXPORTERS’ INS. CO. OF 
NEW YORK. (No. 22877.) 


(Supreme Court of Minnesota. July 28, 1922.) 
189 Northwestern Reporter, 415. 


(Syllabus by the Court.) 


INSURANCE—INSURED MAY RECOVER FOR LOSS OF VESSEL 
BY SINKING WITHOUT SHOWING SPECIFICALLY WHAT 
CAUSED HER TO SINK. 


Under a contract of marine insurance the insured may recover for 
the loss of the vessel by sinking without showing specfically what caused 
her to sink or that she sank as the result of an encounter with a peril 
of the sea covered by the policy. When he produces evidence that the 
vessel was seaworthy at the inception of the risk, had been put in repair 
and passed an inspection recently made, was well rated by the American 
Bureau of Shipping, and behaved well on previous voyages, but suddenly 
sprang a leak, a jury may reasonably infer that the vessel was lost by 
a peril insured against although unable to ascertain from the evidence what 
such peril was. 


(For other cases, see Insurance, Dec. Dig. ‘ 665[10].) 


Appeal from District Court, St. Louis County; H. A. Dancer, Judge. 

Action by the Massey Steamship Company against the Importers’ & 
Exporters’ Insurance Company of New York. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


Warren, Cady, Hill & Hamblen, of Detroit, Mich, and Spencer & 
Spencer, of Duluth, for appellant. 
Washurn, Bailey & Mitchell, of Duluth, for respondent. 


Lees, C. In 1916 plaintiff purchased the stemaship Ferdinand Schles- 
inger, a wooden vessel of 2,607 tons burthen, constructed in the year 1891 
and operated in the bulk freight trade upon the Great Lakes. In the 
spring of 1919 plaintiff procured marine insurance upon the steamer in 
the amount of $80,000, of which $50,000 was hull insurance and $30,000 
in the form of disbursement policies. The insurance extended for one 
year from April 30, 1919. The defendant is one of the insurance com- 
panies which issued the hull policies. 

While on a voyage from Erie, Pa., to Port Arthur, Ontario, with a 
cargo of coal, the steamer suddenly, sprang a leak and sank in deep water 
in Lake Superior. This was one of the actions against the several in- 
surance companies to recover for the loss, and resulted in a verdict for 
plaintiff. Defendant offered no evidence, but moved for a directed ver- 
dict at the close of plaintiff's case. The usual alternative motion for 
judgment or a new trial followed and was denied, and defendant appealed. 

There are 37 assignments of error. No one of them is specifically 
argued, the argument, both written and oral, being directed to one point, 
thus stated in appellant’s brief: 

“The loss which is the basis of this suit was not shown to have re- 
sulted from any of the perils covered by the policy, and the court, upon 
evidence offered by plaintiff tending to show that the steamer was sea- 
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worthy, allowed the jury to speculate as to how it occurred, without any 
basis of fact whatsoever having been proved. * * * Defendant’s 
position was squarely raised by its motion for directed verdict, its re- 
quests to charge, and its motion for judgment notwithstanding verdict 
and new trial.” 


We do not consider the assignments not argued and come directly 
to the one question before us. 

As the case is presented here, the question to be decided must be con- 
sidered in the light of our rulings that judgment notwithstanding the ver- 
dict will not be ordered for error in submitting issues to the jury, or if, 
from all the facts developed at the trial, it appears probable that plaintiff 
has a cause of action. Bennett v. G. N. Ry. Co., 115 Minn. 128, 131 N. W. 
1066; Koski v. C., M. & St. P. Ry. Co., 116 Minn. 137, 133 N. W. 790; 
Daily v. St. Anthony Falls « Co., 129 Minn. 432, 152 N. W. 840; Maijala 
v. G. N. Ry. Co., 133 Minn. 301, 158 N. W. 430; Wampa v. Lyshik, 144 
Minn. 274, 175 N. W. 301. 

The question is one of law, and may be thus stated: Under a con- 
tract of marine insurance, may the insured recover for the loss of a vessel 
without showing specifically what caused the loss and that it was caused 
by a peril of the sea covered by the policy? 

Two clauses in the policy are involved. The first, known as the Inch- 
maree clause, reads thus: 

“This insurance also specifically to cover (subject to the above 
free of average warranty) loss of, or damages to, the hull or machinery, 
through the negligence of master, mariners, engineers or pilots, or through 
explosions, bursting of boilers, breaking of shafts, or through any latent de- 
fect in the machinery or hull, provided such loss or damage has not re- 
sulted from want of due diligence by the owners of the vessel or any of 
them, or the manager.” 


The second or general insuring clause is worded as follows: 


“Touching the adventures and perils which the said assurers are con- 
tent to bear and do take upon themselves by this policy, they are of the 
inland seas and water, enemies, pirates, rovers, thieves, fires, explosions, 
collisions, jettisons, barratry of the master or mariners and all other perils, 
losses and misfortunes that have or shall come to the hurt, detriment or 
damage of said vessel, or any part thereof.” 


Both parties have treated the contract as maritime in its nature and 
as governed by the principles of maritime law, although the action was 
brought and tried in a common law court having concurrent jurisdiction 
with courts of admiralty over actions brought on policies of marine in- 
surance. We have accordingly endeavored to ascertain the principles of 
that body of law which are applicable to such a contract as we have here. 
The question has not heretofore come before this court. An examina- 
tion of the decisions in other jurisdictions discloses an irreconcilable con- 
flict of authority. 

The trial judge instructed the jury, in accordance with the great 
weight of authority, that there was an implied warranty that the Schles- 
inger was seaworthy at the inception of the risk on April 30, 1919, and 
that the policy did not attach if the steamer was then unseaworthy; that 
the phrase “and all other perils, lossess and misfortunes,” etc., at the 
end of the second clause we have set out, means only perils which are of 
like kind to those previously enumerated, and that “the adventures and 
perils of the inland seas and waters” to which this clause refers mean 
extraordinary as distinguished from ordinary occurrences—such happen- 
ings as would imperil a staunch vessel and cause her loss or damage, and 
not such as the winds and waves may ordinarily bring to pass, These instruc- 
tions were favorable to defendant and became the law of the case. Up to 
this point there is no serious dispute in the arguments of counsel. The 
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point of divergence is reached when plaintiff asserts that, if it be shown 
that a vessel was seaworthy at the inception of the risk, the burden of 
proving that a loss occurred by reason of unseaworthiness rests upon an 
insurer who resists payment on that ground. In this connection our at- 
tention is called to the answer which alleges that the loss was caused sole- 
ly by the unseaworthiness of the Schlesinger. The evidence showed that 
the voyage from Erie was uneventful. No storms were encountered. 
There was no stranding or grounding and no collision and yet the steamer 
sank. It appeared that the hull had been thoroughly repaired during 
the winter of 1917-1918; that the vessel was inspected by the American 
Bureau of Shipping in March, 1919, and rated at 90; that it was in fit 
condition to carry and had carried grain and other cargoes which must 
be kept dry. The local inspectors for the United States made their 
annual inspection on July 20, 1918, and issued a certificate good for one 
year, reciting that they found that the Schlesinger conformed in all 
things to the requirements of the laws of the United States and the regu- 
lations of the Board of Supervising Inspectors of Steam Vessels. The 
first trip in 1919 began on May Ist, when a cargo of salt was carried 
from Ludington, Mich., to Duluth. The second was from Two Harbors to 
Erie with a cargo of pulpwood, On this trip a gale was encountered, 
but the steamer rode well and did not take any water. The return trip 
from Erie to Port Arthur was the last. In the afternoon of May 25th 
a leak was sprung. The water gained on the pumps. At 11 o’clock in 
the evening the vessel had become water-logged, could no longer be steered 
and was abandoned, but remained afloat until about 6 o’clock on the fol- 
lowing morning. 


The captain had a theory that the hull had been damaged at the dock 
at Erie where the pulpwood was unloaded. The depth of the water was 
not sufficient to float the heavily laden steamer, and, following the usual 
practice, the pulpwood in the forward end was first unloaded and when 
the steamer floated, it was worked ahead and more pulpwood was un- 
loaded, and the process repeated until the entire cargo was discharged. 
The lake bottom at the dock was of smooth rock. The captain gave it as 
his opinion that when the unloading took place the hull struck against 
some object under the water, and a plank was stove in, but not far 
enough to admit water until Lake Superior was reached. There rougher 
water forced it farther in and sprung the leak which caused the sink- 
ing. This suggests a possible cause for the accident but the theory rests 
on no substantial foundation of fact. 

There was also some evidence that in locking through the Sault Canal 
the wall of the lock was hit harder than usual, but the trial judge directed 
the jury not to consider this as a possible cause of the leak. As we read 
the record, plaintiff’s case rests on the hypothesis that, since the undisputed 
evidence strongly tends to show that the Schlesinger was seaworthy when 
the insurance policies were written, the unexplained ingress of water 
in such quantities as to send the steamer to the bottom of Lake Superior 
less than a month later is necessarily and logically attributed to a latent 
defect in or an accidental injury to the hull, and hence a prima facie 
case of liability was established. 

On the other hand, defendant vigorously contends that plaintiff must 
go further to make out a prima facie case and must prove that in fact 
there was a latent defect in the hull, or an accidental injury to it, or, as set 
forth in the brief, that plaintiff must affirmatively show that the loss 
occurred from a peril specifically covered by the policy. It is asserted 
that not only did plaintiff fail to supply the necessary proof, but that 
the circumstances attending the sinking indicate that the hull was so old, 
worn, and decayed that the steamer was unseaworthy and sank from in- 
herent weakness. Upon a somewhat similar state of facts it was held 
in Anderson v. Morice, L, R. 10 C. P. 58, that the cause of the sinking 
of a ship should be left to the jury. It was shown that the ship suddenly 
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began to leak and sank at her anchors in port in fine weather, that she 
had recently been put in thorough repair and careful surveys of her had 
been made just previously, and that she behaved well on previous voyages 
and on her voyage to the port where she was lost. No evidence was given 
of any facts showing the cause of her loss, although possible explanations 
by way of conjecture were suggested by the witnesses. It was the opinion 
of the court that there would be an irresistible inference of unseaworthi- 
ness if a ship sank in smooth water without any apparent cause and there 
was no other evidence as to her condition; but, when there was other 
_ evidence of the nature already mentioned, the fact of the ship’s sink- 
ing became one of several facts, which tnust all be left to the jury, and, 
if they concluded on the whole evidence that the ship was seaworthy, they 
might find that she was lost by a peril ‘of the sea, though unable to as- 
certain or safely conjecture what such peril was. 
It was said by Brett, J. that— 


“The immediate visible cause of the loss in such a case is the found- 
ering of the ship. If that was not the result of unseaworthiness ex- 
isting at the inception of the risk, it is difficult to see * * * how 
that could have been caused by anything but some extraordinary, though 
invisible and unascertained, accident of the seas.’ 


The reasoning of the court seems to us to be logical and convincing. 
It was approved in Swift v. Union Ins. Co., 122 Mass. 573. Upon the 
same line of reasoning, other courts have sustained verdicts for the plain- 
tiff where there was a failure to prove the specific cause of the loss. 
Hillman Transporation Co. v. Home Ins. Co., 268 Pa. 547, 112 Atl. 108; 
Marcy v. Sun Ins. Co., 14 La. Ann, 264; Paddock, etc., Co. v. Ins. Co. 
118 Mo. App. 85, 93 S. W. 358. In other cases it has been held that, 
as between the insured and the insurer, the burden of proving the un- 
seaworthiness of a vessel rests upon the insurer. Bullard v. Roger 
Williams Ins. Co,, 1 Curtis, 148, 155 Fed. Cas. No. 2,122; Lunt v. Bos- 
ton Marine Ins. Co. (C. C.) 6 Fed. 562. 568; Moores v. Louisville Un- 
derwriters (C. C.) 14 Fed. 226; Firemen’s Fund Ins. Co. v. Globe Nav. 
Co., 236 Fed. 618, 149 C. C. A. 614. The same rule is stated in 2 Arnould 
on Marine Ins. (10 Ed.) § 725. 


Some courts have ruled that the presumption is in favor of seaworthi- 
ness, but, when a ship springs a leak without having met with any peril, 
this raises the presumption that she was unseaworthy when she sailed. 
but the presumption may be rebutted by proof of seaworthiness at the 
time of sailing. The Gulnare (C. C.) 42 Fed. 861; Berwind v. Greenwich 
ins. Co.. 114 N. Y. 231, 21 N. E. 151; Snethen v. Memphis Ins. Co., 3 
La. Ann. 474, 48 Am. Dec. 462. Others have held that when a ship found- 
ers in fair weather, it should be inferred that she was lost because of 
inherent weakness, and the underwriters are not liable for the loss unless 
the assured shows that his ship received an external injury of a char- 
acter coming under the denomination “perils of the sea.” Paddock v. 
Franklin Ins. Co., 11 Pick. (Mass.) 227; Treat v. Union Ins. Co., 56 
Me. 231. 96 Am. Dec. 447. We refrain from further mention of the vari- 
ous utterances of the courts. 

We are of the opinion that the true doctrine is stated in Anderson 
v. Morice, supra. It is applicable to the facts in the case at bar. The 
jury was clearly justified in concluding that the Schlesinger was sea- 
worthy on and after April 30, 1919. The result of the inspection of the 
hull, following repairs made the year before, the behavior of the steamer 
on the voyages of 1919 and during the gale encountered on one of them. 
the manner in which the Erie dock was approached. and the possibility 
of an unknown object on the bottom which might do injury to a wooden 
vessel. the sudden appearance of the leak and the rapidity with which the 
water entered. and the location of the leak in the forward portion of 
the hull, make up a body of facts and circumstances hardly consistent with 
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any theory, other than that there had been an unusual external injury to 
the hull or that a latent defect existed in it. 

The Schlesinger sank in 840 feet of water. It is impossible to ascer- 
tain the precise cause of the disaster. But, even though the jury might 
not safely conjecture what it was, they could nevertheless conclude, as 
they did in Anderson v. Morice, that it must have resulted from a peril 
of the sea, or that there must have been a hidden defeet in the hull. 
and in either case the loss was covered by the policy. Plaintiff made 
a sufficient showing to go to the jury, and the motions for a directed 
verdict and for judgment were properly denied. 


Order affirmed. 


LONDON GUARANTEE & ACCIDENT CO., Limited, v. MARINE 
REPAIR CORPORATION. 


(Municipal Court of City of New York, Borough of Manhattan, First 
District. August 5, 1922.) 


195 New York Supplement, 492. 


1, INSURANCE—WORKMEN’S COMPENSATION POLICY, COV- 
ERING SHOPMEN AND CLERK OF COMPANY ENGAGED 
IN REPAIRING VESSELS ON NAVIGABLE WATERS, HELD 
VALID. 

A workmen's compensation policy, covering shopmen and clerical em- 
ployees of a company engaged solely in repairing vessels on navigable 
waters, is valid, as the work of such employees is mostly on land, and 
the state Workmen’s Compensation Law would apply to injuries sus- 
tained by them on land. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


ADMIRALTY—INSURANCE— STATE WORKMEN’S' COM- 
PENSATION LAW DOES NOT APPLY TO SHIPWRIGHT 
WORKERS ON VESSELS AFLOAT; WHERE NO RISK UN- 
DER POLICY, POLICY VOID. 

As to shipwright workers, whose employment was solely on board 
ships afloat in navigable waters, an employer's workmen’s compensation 
policy, which specifically exempted insurer from liability as to this class 
of employees for work done on land, by the phrase, “no operation of dry 
dock or on dry dock,” was void, as if shipwright workers were injured 
while employed on board vessels afloat, the state Workmen's Compensa- 
tion Law could not apply. 

(For other cases. see Admiralty § 20; also Insurance. Dec. Dig. 138[1].) 
3. INSURANCE — POLICY CLASSIFYING EMPLOYEES SEPA- 

RATELY AND PROVIDING DIFFERENT RATES HELD SEV- 

ERABLE. 

A workmen's compensation policy, classifying employees separately 
and providing a different rate of premium for each class, is severable, 
and may be upheld as to part and void as to the other part. 


(For other cases, see Insurance, Dec. Dig. § 140.) 


Action by the London Guarantee & Accident Company, Limited, 
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against the Marine Repair Corporation. Complaint dismissed, and judg- 
ment awarded defendant on its counterclaim. 


Lowther & Smith, of New York City,’ for plaintiff. 
Stires & Barron, of New York City, for defendant. 


GENUNG, J. This is an action by plaintiff insurance company for 

$763.89 as the balance due on an earned premium of $1,263.89 on a 
workmen’s compensation policy of insurance. On March 31, 1920, 
plaintiff issued its universal standard workmen’s compensation policy 
to Marine Repair Corporation, the defendant herein. The policy pro- 
vided that London Guarantee & Accident Company, Limited, of London, 
England— 
“does hereby agree with this employer, named and described as such in 
the declarations forming a part hereof, as respects personal injuries sus- 
tained by employees, including death at any time resulting therefrom as 
follows: 


“One. (a) To pay promptly to any person entitled thereto, under the 
Workmen’s Compensation Law and in the manner therein provided, the 
entire amount of any sum due, and all installments thereof as they be- 
come due, 

“(1) To such person because of the obligation for compensation for 
any such injury imposed upon or accepted by this employer under such 
of certain statutes as may be applicable thereto, cited and described in an 
indorsement attached to this policy, each of which statutes is herein refer- 
red to as the Workmen’s Compensation Law. 

(2) For the benefit of such person the proper cost of whatever 
medical, surgical, nurse, or hospital services, medical or surgical appara- 
tus or appliances and medicines, or, in the event of fatal injury, whatever 
funeral expenses are required by the provisions of such Workmen’s Com- 
pensation Law. 

“It is agreed that all of the provisions of each Workmen’s Compen- 
sation Law covered hereby shall be and remain a part of this contract as 
fully and completely as if written herein, so far as they apply to com- 
pensation or other benefits for any personal injury or death covered by 
this policy, while this policy shall remain in force. Nothing herein con- 
tained shall operate to so extend this policy as to include within its terms 
any Workmen's Compensation Law, scheme, or plan not cited in an in- 
dorsement hereto attached. 

“One. (b) To indemnify this employer against loss by reason of 
the liability imposed upon him by law for damages on account of such 
injuries to such of said employees as are legally employed wherever such 
injuries may be sustained within the territorial limits of the United States 
of America or the Dominion of Canada. * * *” 


By indorsement attached to the policy, it was agreed that— 

“New York: The obligation of paragraph one (a) of the policy to 
which this indorsement is attached include such Workmen’s Compensa- 
tion Laws as are herein cited and described and none other: Chapter 
816, Laws of 1913, as reenacted by chapter 41, Laws of 1914, and amended 
by chapter 316, Laws of 1914, chapters 167, 168, 615, and 674, Laws of 
1915, chapter 622, Laws of 1916, chapter 705, Laws of 1917, and chapters 
249, 633, 634, and 635, Laws of 1918, state of New York, and all laws 
amendatory thereof which may become effective while this policy is in 
force.” 


An additional indorsement provided that— 


“New Jersey: The obligation of paragraph one (a) of the policy 
to which this indorsement is attached include such Workmen’s Compensa- 
tion Laws as are herein cited and described and none other: Chapter 95, 
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Laws of 1911, as amended by chapter 174, Laws of 1913, chapter 244, 
Laws of 1914, and chapter 93, Laws of 1919, and which are supple- 
mented by chapter 368, Laws of 1911, chapter 156, Laws of 1912, chap-_ 
ters 145 and 301, Laws of 1913, and chapters 59 and 199, Laws of 1915, 
chapter 54, Laws of 1916, chapters 149 and 203, Laws of 1918, also chap- 
ter 178, Laws of 1917. as amended by chapter 262, Laws of 1917, and chap- 
ter 105, Laws of 1919, state of New Jersey, and all laws amendatory 
thereof which may be or become effective while the policy is in force.” 


The first condition to which the policy was subject states in part, 
that— 


“The premium is based upon the entire remuneration earned, during 
the policy period, by all employees of this employer engaged in the busi- 
ness operations described in said declarations, together with all operations 
necessary, incident, or appurtenant thereto, or connected therewith, 
whether conducted at such work places or elsewhere in connection there- 
with or in relation thereto.” 


The declarations forming a part of the agreement classified the ope- 
rations ‘to which the policy would be applicable into three pertinent class- 
es for both the state of New York and state of New Jersey: (a) Ship- 
wright work. (b) Shop employees. (c) Clerical office employees. The 
employees were not only separately classified for different classes of 
work, but there was a separate and varying rate of premium provided 
for as to each classification, based upon the pay roll expended by the 
defendant assured for each class. It was stipulated, however, that the 
minimum premium for the whole policy should be $50. 


At the time of the execution and delivery of the policy the defend- 
ant paid an advance premium of $500. The policy was for one year 
from May 31, 1920, to May 31, 1921. On the 18th day of March, 1921, 
the policy was canceled. Plaintiff's claim is for premiums earned be- 
tween May 31, 1920, and March 18, 1921. The amount claimed it based 
upon the pay roll expended by the defendant during the period mentioned 
for the three classes of employment; the premium for shipwright work 
being at the rate of $7.97 per $100 of pay roll expended, shop work at 
the rate of $2.54 per $100 of pay roll expended, and clerical work at the 
rate of 10 cents per $100 of pay roll expended, up to June 30, 1920, and 
after that date the rate of premium for shipwright work was $3.94 per 
$100 of pay roll expended, and for clerical work at the rate of 7 cents 
per $100 of pay roll expended. At these rates of premium plaintiff com- 
putes that it has earned a premium of $1,219.68 for shipwright workers 
and $44.21 for ship workers and clerical office employees, making a total 
of $1,263.89 of premiums earned during the life of the policy. Plaintiff 
credits the defendant with $500 paid by defendant as initial premium, 
and seeks to recover the balance of $763.89 in this action. 

The clerical employees of defendant comprised the clerk and book- 
keeper, whose duty it was to get the books and go to the ships and check 
the time of other employees. The shop employees would take measure- 
ments and fittings of parts en the boat, return to the shop, make the 
parts, and take them back to the ship. The shipwright men did all 
the actual fittings of parts and repairs aboard ship, their work being 
exclusively on ships afloat. No one was injured during the life of the 
policy, no claims were filed; and no money was paid thereunder. 

Defendant contends that plaintiff assumed no risk for liability what- 
soever under the policy, for the reason that the plaintiff agreed under 
said policy to insure the defendant against loss or liability under the 
Workmen’s Compensation Laws of New York and New Jersey, as above 
referred to; that the policy purported to insure the defendant against risk 
of loss under the aforementioned statutes, to the exclusion of any other 
liability or loss whatsoever; that inasmuch as the policy purported to 
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insure the employees of defendant engaged in “repairing vessels or the 
machinery therein while afloat, no operation of dry dock or on dry dock,” 
the Workmen’s Compensation Acts of New York and New Jersey were 
inapplicable to any injuries sustained by employees of defendant in such 
occupation, as said employment was maritime employment, and as such 
within the exclusive jurisdiction of admiralty courts of the United States; 
that, since the plaintiff assumed no risk of liability or loss, there was a 
total failure of consideration, the policy was void in its inception, and 
continued so thereafter, not only giving to the defendant an effective plea 
in bar to the plaintiff’s claim herein but entitling the defendant to a re- 
fund of the $500 paid as an initial premium on said policy, for which 
latter amount the defendant interposes a counterclaim. 

The sole issue, therefore, is whether the policy is valid or invalid in 
whole or in part. The policy purports to give to any employee, of de- 
fendant entitled to compensation under the New York and New Jersey 
Workmen’s Compensation Acts, a direct right against the plaintiff for 
the amount due any such employee for injuries sustained. In it plain- 
tiff also contracts to indemnify the defendant for any such payments, 
if defendant should pay in the first instance. The determination of the 
validity of the policy depends upon the question whether any risk at- 
tached. Whether any risk attached depends upon whether a state Work- 
men’s Compensation act would have applied to injuries sustained by the 
employees of the defendant. , 

The defendant was engaged in the repair of vessels while afloat. Its 
employees were therefore also engaged in work of a maritime nature. 
Doey v. Clarence P. Howland Co., Inc., 224 N. Y. 30, 120 N. E. 53. 
The first inquiry, therefore, is to what extent a state Compensation Act 
is applicable to injuries sustained by employees while performing a mari- 
time contract. This question first arcse in the case of Jensen v. South- 
ern Pacific Co., 215 N. Y. 544, 109 N. E. 600, L. R. A. 1916A, 403, Ann. 
Cas. 1916B, 276. The Court of Appeals held in that case that the Work- 
men’s Compensation Act as applied to performance of a maritime con- 
tract was not obnoxious to the federal Constitution. This decision of the 
Court of Appeals was reversed by the United States Supreme Court. 
Southern Pacific Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 
1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 900. Upon the authority of 
Southern Pacific Co. v. Jensen, supra, this doctrine was reaffirmed in 
Clyde Steamship Co. v. Walker, 244 U. S. 255, 37 Sup. Ct. 545, 61 L. Ed. 
1116. 

Congress, in order to overcome the objection set forth in the Jensen 
Case, enacted what was then known as the “Cuppy Amendment,” known 
as “An act to amend sections 24 and 256 of the Judicial Code” (36 Stat. 
at Large, 1091, 1160, c. 231 [U. S. Comp. Stat. §§ 991, 1233]), relating to 
the jurisdiction of the District Court, so as to save to claimants the 
rights and remedies under the Workmen’s Compensation Law of any 
state. The provision of section 9, Judiciary Act 1789 (chapter 20, 1 
Stat. at Large, 76), granting to United States District Courts “exclusive 
original cognizance of all civil causes of admiralty and maritime jurisdic- 
tion, * * * saving to suitors, in all cases, the right of a common-law 
remedy, where the common law is competent to give it,” was carried into 
the. United States Revised Statutes (sections 563 and 711 [U. S. Comp. 
Stat. §§ 991, 1233]), and thence into the judicial Code (clause 3, sections 
24 and 256). To the saving clause the amendment added, “and to claim- 
ants the rights and remedies under the Workmen’s Compensation Law of 
any state.’ This amendment the United States Supreme Court, in the 
case of Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 Sup. Ct. 
438, 64 L. Ed. 834, 11 A. L. R. 1145, held unconstitutional, there saying, 
per Mr. Justice McReynolds: 


“* * * Congress undertook to permit application of Workmen’s 
Compensation Laws of the several states to injuries within the admiralty 
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and maritime jurisdiction, and to save such statutes from the objections 
pointed out by Southern Pacific Co. v. Jensen. It sought to authorize and 
sanction action by the states in prescribing and enforcing, as to all par- 
ties concerned, rights, obligations, liabilities, and remedies designed to 
provide compensation for injuries suffered by employees engaged in mari- 
time work. And, so construed, we think the enactment is beyond the 
power of Congress. Its power to legislate concerning rights and liabili- 
ties within the maritime jurisdiction * * * arises from the Constitu- 
tion, as above indicated. The definite object of the grant was to commit 
direct control to the federal government, to relieve maritime commerce 
from unnecessary burdens and disadvantages incident to discordant legis- 
lation. and to establish, so far as practicable, harmonious and uniform 
rules applicable throughout every part of the Union. The subject was 
intrusted to it, to be dealt with according to its discretion—not for dele- 
gation to others. Congress cannot transfer its legislative power to the 
states—by nature this is nondelegable.” 


Thereafter the Court of Appeals in a series of decisions enunciated 
the rule set forth by Crane. J., Matter of Newham v. Chile Explora- 
tion Co., 232 N. Y. 37, 38, 133 N. E. 120: 

“We have held in Matter of Doey v. Howland Co., 224 N. Y. 30, and 
in Matter of Anderson v. Johnson Lighterage Co., 224 N. Y. 539, and in 
matter of Keator v. Rock Plaster Manufacturing Co., 224 N. Y. 540. that, 
if the employee was engaged at the time of his injury in the performance 
of a maritime contract, the state did not have jurisdiction of the matter, 
and the Workmen's Compensation Law did not apply. This is the deduc- 
tion which we have made from the cases of Southern Pacific Co. v. Jen- 
sen, 244 U. S. 205, and Knickerbocker Ice Co. v. Stewart, 253 U. S. 149.” 

These decisions of the Court of Appeals, based upon that court’s de- 
ductions from the above-mentioned decisions of the Supreme Court of 
the United States, would seem to conclude the question here raised in 
favor of defendant’s contention, but for the recent decision of the 
United States Supreme Court in State Industrial Commission of State 
of New York v. Nordenholt Corporation and Travelers’ Insurance Co., 
257 U. S. ——, 42 Sup. Ct. 473, 66 L. Ed. 567 (No. 625, October Term, 
1921, decided May 29, 1922). The following excerpts from the latter 
on give the facts and the holding of the Supreme Court of the United 
tates : 


“Sebastiana Insana, mother of Guiseppe Insana, asked of the New 
York State Industrial Commission an allowance under the Workmen's 
Compensation Law on account of her son’s death, which she claimed re- 
sulted from accidental injuries received May 15, 1918, in the course of 
his employment as-a longshoreman by the Nordenholt Corporation, then 
unloading a vessel lying in navigable waters at Brooklyn. The cargo 
consisted of bags of cement. These were hoisted to the dock and there 
tiered up by Insana and other longshoremen. While thus engaged, he 
slipped and fell on the dock. The commission found ‘the accidental in- 
juries which the said deceased sustained while working for his employer 
when he fell from the pile of bags to the floor were the activating cause 
of his death, and his death was a direct result of the injuries sustained 
by him while engaged in the regular course of his employment,’ and 
awarded compensation as specified by the statute. Upon authority of 
Matter of Keator v. Rock Plaster Manufacturing Co., 224 N. Y. 540, and 
Matter of Andersen v. Johnson Lighterage Co., 224 N. Y. 539, the Appel- 
late Division reversed the award, and the Court of Appeals affirmed its 
action, without opinion, October 25, 1921. In both the Matter of Keator 
and of Anderson, the employee suffered injuries on land while helping to 
unload a vessel lying in navigable waters. The Court of Appeals held, 
when so injured, he was performing a maritime contract, and that for 
reasons stated in Matter of Doey v. Howland Co., Inc., 224 N. Y. 30, the 
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Industrial Commission had no jurisdiction to make an award. While 
making repairs on an ocean-going vessel lying at the dock in navigable 
waters, Doey fell down the hatchway and sustained fatal injuries The 
Appellate Division reversed an award of compensation, and the Court 
of Appeals affirmed its action, holding that, as Doey was performing 
a maritime contract, the commission had no jurisdiction, under the doc- 
trine of Southern Pacific Co. v. Jensen, 244 U. S. 205, and Clyde Steam- 
ship Co. v. Walker, 244 U. S. 255.” 


The court quoted the rule laid down by the Court of Appeals in 
Matter of Newham v. Chile Exploration Co., above set forth, and con- 
cluded its discussion of the New York decisions in the following lan- 
guage: ° 
“The court below has made deductions from Southern’ Pacific Co. 
v. Jensen, Clyde Steamship Co. v. Walker, and Knickerbocker Ice Co. v. 
Stewart, which we think are unwarranted, and has proceeded upon an 
erroneous view of the federal law.” 

The court then reversed the holding of the Court of Appeals (232 N. 
Y. 507, 134 N. E. 549) and the Appellate Division (195 App. Div. 913, 
185 N. Y. Supp. 933) on the following ground: 

“Insana was injured upon the dock, an extension of the land (Cleve- 
land, etc., R. R. Co. v. Cleveland S. S. Co., 208 U. S. 316), and certainly 
prior to the Workmen’s Compensation Act the employer’s liability for 
damages would have depended upon the common law and the state stat- 
utes. Consequently, when the Compensation Act superseded other: state 
laws touching the liability in question, it did not come into conflict with 
any superoir maritime law. And this is true whether awards under the 
act are made as upon implied agreements or otherwise. The stevedore’s 
contract of employment did not contemplate any dominant federal rule 
concerning the master’s liability for personal injuries received on land. 
In Jensen’s Case, rights and liabilities were definitely fixed by maritime 
rules, whose uniformity was essential. With these the local law came 
into conflict. Here no such antagonism exists. There is no pertinent 
federal statute, and application of the local law will not work material 
prejudice to any characteristic feature of the general maritime law.” 


The Nordenholt decision, however, did not purport to change the 
rule of the Jensen Case. The court specifically distinguished the Norden- 
holt decision from the rule of the Jensen Case, and reiterated the rule 
laid down in the latter case in the following language: 

“When an employee, working on board a vessel in navigable waters, 
sustains personal injuries there, and seeks damages from the employer, 
the applicable legal principles are very different from those which would 
control if he had been injured on land while unloading the vessel. In 
the former situation the liability of the employer must be determined 
under the maritime law; in the latter, no general maritime rule prescribes 
the liability, and the local law has always been applied. The liability of 
the employer for damages on account of injuries received on shipboard 
by an employee under a maritime contract is matter within the admiralty 
jurisdiction, but not so when the accident occurs on land. The injuries 
out of which Southern Pacific Co. v. Jensen arose occurred on naviga- 
ble waters, and the consequent rights and liabilities of the parties were 
prescribed by the maritime law. The question there was whether these 
rules could be superseded by the workmen’s compensation statute of the 
state, and this court held they could not.” 

The effect of this recent decision would seem to be to limit the rule 
of the Jensen Case and the Walker Case, and ipso facto the rule of the 
Anderson Case, 224 N. Y. 539, 120 N. E. 55, and the Keator Case, 224 
N. Y. 540, 120 N. E. 56, and the Doey Case strictly to cases where the 
injury complained of was sustained on the vessel. 
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[1] Applying the rule of the Nordenholt decision to the instant case, 
the provisions of the policy which purported to insure shop workers and 
clerical employees of the defendant are valid, and as to those employ- 
ments a risk clearly attached, even conceding the maritime nature of 
their employment, as their work was partly on land and partly on board 
vessel, There was a risk of injury on land “arising out of and in the 
course of their employment,” which is the basis of liability of an em- 
ployer under the Workmen’s Compensation Act. 

[2] As to the shipwright workers, whose employment was solely on 
board ships afloat in navigable waters, the rule would appear to be other- 
wise, because their work was exclusively on shipboard. They did no 
work whatever on land. Moreover, the policy specifically exempts plain- 
tiff from liability as to this class of employees for work done on land by 
the words “no operation of dry dock or on dry dock.” This proviso 
expressly negatives any intent of the parties to insure operations on land 
by this class of workers. If the shipwright werkers were injured while 
performing the duties of their employment on board vessels afloat, the 
state Workmen’s Compensation Act could not apply. Southern Pacific 
Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, L. R. A. 
1918C, 451, Ann. Cas. 1917E, 900; Clyde Steamship Co. v. Walker, 244 
U. S. 255, 37 Sup. Ct. 545, 61 L. Ed. 1116; Matter of Doey v. Clarence 
P. Howland Co., 224 N. Y. 30, 120 N. E. 53. If injured while performing 
operations on land, the policy specifically exclues them from its operation 
in such event. Since no one was injured, no claims were filed, and no 
money paid under the policy, the question may not be wholly free from 
doubt, nevertheless it must be resclved in favor of the defendant assured 
and against the plaintiff insurer. Kratzenstein v. Western Assurance 
Co., of Toronto, 116 N. Y. 54, 22 N. E. 221, 5 L. R. A. 799. Ordinarily 
the employment is held to begin onlv when the time for work has ar- 
rived and the injured employee is on the premises or at the plant where 
the work is to be performed, and, in the absence of special circum- 
stances, the act dees not apply to a workman going to or from his 
work. De Voe v. New York State Railways, 169 App. Div. 472, 155 
N. Y. Supp. 12; Newman v. Newman, 169 App. Div. 745, 155 N. Y. 
Supp. 665; Walters v. Staveley Coal & I. Co.. [1911 H. L.] 105 L. T. 
N. S. 119; Graham v. Barr & Thornton, [1913] S. C. 538, 50 Scott. 
L. R. 391. No special circumstances which would take this class of 
defendant’s employees out of the general rule are shown in this case, 
and none may therefore be presumed. 

It follows, therefore, that as to shipwright workers no risk attached 
under the policy. From the wording of the policy, from the nature of 
the employment, from the fact that shipwright workers were actually 
and exclusively engaged in ship work, and because of the rules laid 
down in the cases above cited and discussed, and for the reasons herein- 
above stated, the cenclusion is compelled that the New York Work- 
men’s Compensation Law could not apply to any injuries sustained by 
them, and there was no risk assumed by the plaintiff insurer as to this 
class of employees. 

[3] The policy classifies employees separately and provides a spe- 
cial and different rate of premium as to each class. This fact makes the 
policy severable. The policy must therefore be upheld as to shop workers 
and clerical employees, although void as to shipwright workers. Waters 
v. Allen, 5 Hill, 421; Donley v. Glens Falls Insurance Co., 184 N. Y. 107, 
76 N. E. 914, 6 Ann. Cas. 81; Miller v. Gibbs, 108 App. Div. 103, 95 
N. Y. Supp. 385; Herzog v. Palatine Insurance Co., 36 Wash. 611, 79 
Pac. 287; Davis v. Boardman, 12 Mass. 80. Since no risk attached as 
to shipwright workers under the policy, the policy is void pro tanto. 
There was a complete failure of consideration as to that group of em- 
ployees. The defendant is not liable for any premiums as to that class 
of workers, and is entitled to a refund as to any premiums already paid 





Marine.] London Guar. & A. Co. v. Marine Rep. Corp. 451 


for that class of workers. Waters v. Allen, 5 Hill, supra; Waddington 
v. United Insurance Co., 17 Johns. 22; Elbers v. United Insurance Co., 
16 Johns. 128; Hendy Machine Works v. American Steam-Boiler Insur- 
ance Co., 86 Cal. 248, 24 Pac. 1018, 21 Am. St. Rep. 33; Toppan v. At- 
kinson, 2 Mass. 365; Waller v. Northern Assurance Co., 64 Iowa, 101, 
19 N. W. 865. 

The premium earned by plaintiff by reason of its insurance of shop 
workers and clerical employees was $44.21. The policy, however, pro- 
vides for a minimum premium of $50. The defendant, therefore, is en- 
titled to recover on its counterclaim $450 of the $500 initial premium 
paid. 

The complaint is dismissed, and judgment awarded the defendant for 
$450 on counterclaim. 
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trial at the close of plaintiff’s case, the court dismissed the case on the 
ground that plaintiff had not complied with the terms of the by-laws as 
to arbitration. 

Defendant contends that the former decision determined the validity 
and binding force of the provision of the by-laws as to arbitration. We 
do not so understand it. That provision was one of several, all of which 
were offered in evidence together and all rejected. The by-laws, being 
part of the contract, and the subject-matter being material to the litiga- 
tion, were plainly proper evidence in the case. There was no intention 
to analyze and pass finally upon the validity of particular clauses. It 
was not determined that this provision was valid against the objection 
now raised. 

[1] The point now made by plaintiff is that the provision that, “if 
at any time any question or difference shall arise between this associa- 
tion and a member or his beneficiary, his representatives, heirs or as- 
signs, respecting the validity of any claim or adjustment of any loss or 
auditing any claim under these by-laws, it shall be submitted to a com- 
mission of arbitration, * * * and no suit or proceeding at law shall 
be maintained except to enforce the award of such commission,” com- 
prehends the whole matter of any dispute which could arise over any 
claim and that it ousts the court of jurisdiction. 

In Gasser v. Sun Fire Office, 42 Minn. 315, 44 N. W. 252, and Whit- 
ney v. National Masonic Acc. Ass’n, 52 Minn. 378, 385, 54 N. W. 184, it 
was held that an agreement that a right of action should not be en- 
forced through the ordinary tribunals cannot be sustained and that, if, 
in a contract creating a legal obligation, such for example as to pay a 
certain sum of money on a specified contingency, there is embodied an 
agreement that the rights or obligations of the parties shall be deter- 
mined by arbitration and that no action shall be maintained on the con- 
tract except to enforce the award, such an agreement is an attempt to 
cust the courts of jurisdiction and it is not legally effectual to bar such 
an action. It was said that this “rule is so well settled and so generally 
recognized that it is needless to consider the various reasons which have 
been assigned for it.” The case was distinguished from those where the 
agreement provides only for the determination by arbitration of some 
particular fact or facts, such as the amount of loss, as preliminary to the 
right of recovery. ; 

We are of the opinion that this provision in the contract before us 
offends against the rule stated in the Gasser and Whitney Cases. We 
have tried to conceive of any question of controversy that could arise 
between these parties that would not be a ‘question of difference” re- 
specting the validity of a claim of the adjustment of a loss or the audit- 
ing of a claim, but we are unable to do so and defendants have not sug- 
gested any. The provision is unenforceable and void. 

As above stated the rule announced in the Gasser and Whitney Cases 
is the prevailing rule. Some decisions have strained the rule and have 
held that where the arbitration provision applies to “all questions of dis- 
pute” or “any claim under this certificate” it should be construed as in- 
tended to apply only to disputes regarding the amount of the loss. See 
Smith v. Preferred Masonic Mut. Acc. Ass’n (C. C.) 51 Fed. 521; 
Kearney v. Washtenaw Mut. Fire Ins. Co., 126 Mich. 246, 85 N. W. 733; 
Hogadone v. Grange Mut. Fire Ins. Co., 133 Mich. 339, 94 N. W. 1045. 
With all due respect to these able courts we think that such decisions are 
mere evasion of the rule. If the rule is to stand it should be fairly con- 
strued. We have no disposition to abrogate it. 

[2, 3] 2. Another equally tenable ground of objection to the ruling 
of the trial court is that plaintiff, in our opinion, made a sufficient offer 
to arbitrate and the offer was ignored by defendant. Pilaintiff’s attorney 
wrote defendant’s attorney a letter which contained this language: 


“We will submit the matter to a board of arbitrators your client 
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chosing one, and these two a third, and abide by their decision as to the 
amount your clients should pay mine.” 


Defendant contends that this was not a sufficient offer because the by- 
laws provide that the commission of arbitration shall consist of three 
regular physicians, namely, the association’s physician, the claimant’s 
physician and a third physician to be selected by these two. But who is 
plaintiffs’ physician? A letter of defendant's attorney names two, Dr. 
McManus and Dr. Jones. The letter of plaintiff's counsel mentions also 
Dr. Windel, Dr. Patrick and “half dozen other doctors.” And who is 
“the association’s physician?’ Is it the medical director, who is an of- 
ficer of the corporation, who is to sit as arbitrator on all claims against 
his corporation or is it some examining physician?” We are forced to 
one of two conclusions, either the provision is too vague and indefinite 
to permit enforcement at all, or the “association’s physician” and the 
“claimant’s physician” are to- be designated by these respective parties, 
perhaps from among physicians having familiarity with the case, when 
the occasion for arbitration arises. The latter seems to us the construc- 
tion that best accords with the purpose of the provision and the intent 
of the parties. So construing the by-laws we think the offer of arbitra- 
tion was sufficient. It may fairly be construed to contemplate the selec- 
tion of arbitrators possessing the qualifications specified in the contract, 
that is, arbitrators who are physicians. When defendant ignored this 
proposal it waived its right to insist upon arbitration as a condition pre- 
cedent to plaintiff's right to commence an action. 4 Cooley’s Briefs, 
3660. 

Order reversed. 


FALLIS er at. v. MASSACHUSETTS BONDING & INS. CO. 
(No. 3077.) 


(Springfield Court of Appeals. Missouri. July 8, 1922.) 
243 Southwestern Renorter, 217. 


1. INSURANCE — IN CASE OF AMBIGUITY, CONSTRUCTION 
LIBERAL AGAINST FORFEITURE OR LAPSE. 
In case of ambiguity in an insurance policy, it will be liberally con- 
strued in favor of insured and against forfeiture or lapse. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—PREMIUM PAID AFTER LAPSE HELD TO EX- 

TENv INSURANCE A MONTH FROM PAYMENT. 

Under accident policy for insurance by the month, premiums to be 
paid in advance, where a premium was paid after the policy had lapsed 
by nonpayment, /ield, in view of policy provision that payment after lapse 
should reinstate the policy from date of payment only, that payment ex- 
tended insurance for a month from date of payment, although payment 
was made on the 22d day of the month, and the policy provided that pay- 
ment of any past-due premium should not reinstate the policy beyond the 
Ist day of the succeeding month. 


(For other cases, see Insurance Dec. Dig. § 365[1].) 


Appeal from Circuit Court, Jasper County; Joseph D. Perkins, Judge. 
Action by Mabel Fallis and others against the Massachusetts Bond- 
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ing & Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Harding, Murphy, Stinson & Tucker, of Kansas City, and Charles 
R. Warden, of Joplin, for appellant. 
Dewey & Foulke, of Joplin, for respondents. 


SCHWAB v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 2815.) 


(Springfield Court of Appeals. Missouri. July 8, 1922.) 
243 Southwestern Reporter, 443. 


1, INSURANCE—MISREPRESENTATION AS TO A MATERIAL 
FACT IN APPLICATION HELD TO AvVID CERTIFICATE. 


A misrepresentation as to a material fact is a warranty, and is suffi- 
cient ground to forfeit the certificate. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


2. INSURANCE—INSURED HELD ESTOPPED TO CLAIM 
WAIVER BY INSURER OF RIGHT TO AVOID CERTIFI- 
CATE OF INSURANCE. 

Where a person holding a certificate of insurance in a beneficial asso- 
ciation, after making a claim for disability, claimed that she made no 
misrepresentation in procuring the certificate, the insured was estopped, 
from claiming that the acceptance of dues by the insurer amounted to 
a waiver of the right to avoid the insurance because of a misrepresenta- 
tion as to a material fact in a warranty made in obtaining the certificate. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. INSURANCE—INSURED WHO REFUSED TO ACCEPT RE- 
PAYMENT OF DUES CANNOT INSIST ON WAIVER BY IN- 
SURER OF RIGHT TO AVOID CERTIFICATE BECAUSE 
DUES WERE NOT REPAID. 


Where the holder of a certificate of insurance, after making a claim 
for disability, which the insured denied on account of a misrepresentation 
in obtaining the certificate, refused to accept repayment of dues offered 
by the insurer, the fact that dues accepted by a local agent of the in- 
surer were not repaid at once, but were offered to be repaid in an action 
by the insured against the insurer, did not amount to a waiver by the 
insurer of the right to avoid the certificate on account of the misrepresent- 
ation. 


(For other cases, see Insurance, Dec. Dig. - 755[3].) 


4. INSURANCE—ACCEPTANCE OF DUES BY LOCAL AGENT 
HELD NOT A WAIVER OF RIGHT OF INSURER TO AVOID 
POLICY BECAUSE OF MISREPRESENTATION. 


Where a certificate of insurance provided that, on total disability, 
half the insurance should be due, on claim by the insured for total dis- 
ability, which was resisted by the insurer on the ground that the insured 
had made a false representation as to a material fact in a warranty in 
obtaining the certificate, the receipt of monthly dues on the certificate 
by a local agent, in view of the fact that the insurer had only some evi- 
dence of the falsity of the representation, did not amount to such a walv- 
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er of a known right by the insurer as would constitute a waiver of the 
right to avoid the certificate on account of the misrepresentation, since 
the insured had a right to keep the other half of the certificate alive 
on payment of the necessary dues. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
Bradley, J., dissenting. 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Nannie C. Schwab against the Brotherhood of American 
Yeomen. From judgment for plaintiff, defendant appeals. Reversed, 
and case certified to the Supreme Court. 


John T. Sturgis and Frand B. Williams, both of Springfield, for 
appellant. 


FARRINGTON. J. There is but one question to be determined in this 
case, and that is whether there is any evidence from which a trier of 
the fact could reasonably find that the defendant had by its conduct im- 
pliedly waived the right to insist upon a forfeiture of the certificate of 
insurance, and we shall therefore state the facts of the case with a view 
to the conclusiin to be reached on a determination of this sole question. 

It appears from the record that the appellant (hereafter referred 
to as the defendant) is a fraternal benefit society of the state of Iowa, 
and doing business in the state of Missouri; that in April, 1917, a certi- 
ficate of insurance was issued to the plaintiff. It was duplex in char- 
acter, the same providing that, upon satisfactory proof that the holder 
of the certificate had become totally disabled, one-half of the principal 
sum of the insurance would be due. It is shown that there was a pro- 
vision in the policy that, owing to the age of the plaintiff, and the 
amount of the monthly payments she was making at the time of the al- 
leged disability, the total amount of the insurance was something over 
$700, and that half of this amount was due on proof of total disability, 
and the other half would become due on the death of the insured pro- 
vided she kept up the regular monthly payments. This suit is for the 
amount due for total disability, which is for half of the total amount. 
The trial court gave her a judgment for $355.84, and it is from this 
judgment that the appeal is taken. 


[1] The undisputed facts show that at the time the plaintiff made 
application for this insurance she incorporated in her application certain 
warranties which the trial court found to be untrue and breached; that 
is, she misrepresented the facts in her application for insurance, in that 
she stated that the only operation which had ever been performed on 
her was for appendicitis, whereas the proof at the trial showed, and the 
court so found in its finding of facts, that she, prior to the application 
for insurance, had been operated on for womb trouble, and that her 
Fallopian tubes had been removed. Her claim for disability was based 
on trouble with this organ. The direct question was asked her in her 
application concerning this and she denied ever having had such an 
operation. We therefore must take this case upon the finding of facts 
made by the trial court, for which there was ample evidence in support, 
thereof, and, in fact, conclusive evidence to our minds in support thereof, 
which is that, when the plaintiff procured the certificate of insurance 
from the defendant, she had made a material misrepresentation, which 
Was a warranty, and which, under the law of Missouri is a sufficient 
ground for associations such as this defendant is to forfeit the certi- 
ficate. Cromeens v. Sovereign Camp (Mo. App.) 233 S. W. 287; Kribs 
v. United Order of Foresters, 191 Mo. App. 524. 177 S. W. 766; Daffron 
v. Modern Woodmen. 190 Mo. App. 303, 176 S. W. 493; Wilson v. Broth- 
erhood (Mo. App.) 223 S. W. 992. 
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The record before us shows, without contradiction, as found in the 
finding of facts by the trial court, that on August 18, 1918, the plaintiff 
made up her proof of loss for total disability, and on the 19th day of 
August, 1918, there were in the hands of the defendant the proof of 
loss and the affidavits of the physicians, which affidavits showed that 
the plaintiff had made misrepresentations in the application for the certi- 
ficate of insurance. The August dues were paid to the correspondent 
of the local homestead. and so were the September dues paid. 
and the October dues were paid on October 7th. On October 
7th, the day on which the October dues were paid, the same not becoming 
delinquent until after October 3lst, the attorneys for the plaintiff wrote to 
the defendant, reciting that their client was totally disabled, and asking 
what the defendant would require for further proof. In answer to that 
letter, on October 16th, the defendant wrote to the attorneys for the 
plaintiff that it did not feel that Mrs. Schwab was entitled to any- 
thing, for the reason that she failed to state the true condition in her 
application when she joined the society, and that, had she stated the 
true conditions, she would not have been permitted to become a mem- 
ber, and further stated that the board felt that all she could expect from 
the society was a refund of the money which she paid in her monthly 
installments. On October 28th the chief correspondent for the defendant 
company in Des Moines, Iowa, the home office of defendant, wrote to the 
plaintiff that the board of directors had rejected her claim for disability, 
and had instructed the Supreme Office to refund the dues which she had 
paid, and informing her that, if she would hand the certificate over to 
the homestead correspondent at Springfield, she would receive a check 
for the dues theretofore paid. On October 16th, the same day that de- 
fendant wrote to plaintiff's attorneys, it also wrote to its correspondent 
in charge of the homestead at Springfield that all the defendant would do 
would be to return to Mrs. Schwab the dues which she had paid, and 
asked him to ascertain whether she would surrender the certificate on the 
return of these dues. On October 24th the correspondent of the home- 
stead wrote defendant that it had called on the plaintiff, but had been 
unable to see her on account of the family being ill with influenza. On 
November 25th, following, the local correspondent wrote to the defendant 
association that he called on the plaintiff in regard to her disability 
claim, and that she did not want to surrender her certificate and re- 
ceive back the amount of the payment she had made. In this letter he 
asked the home office to advise him whether he was to accept the No- 
vember dues, which must be paid on or before November 30th, and 
stating that she was desirous of paying them. On November 30th the 
plaintiff paid 85 cents to the local correspondent for the defendant, and 
took his receipt therefor. 

There is no claim in this case that the local correspondent had au- 
thority to waive any provisions of the by-laws or contract of insurance. 
This 85 cents the correspondent sent in to the chief office at Des Moines, 
and the finding of facts is that on December Ist, which was before it 
could have received the 85 cents paid November 30th, the defendant 
wrote a letter from Des Moines, Iowa, to the local correspondent, inclos- 
ing a check for $20.95, which was the total amount of dues that it had re- 
ceived, and was offering back to plaintiff, which of course, did not include 
the last payment made on November 30th. The court made a finding 
of fact, and which was conclusively a fact, that the letter in which he 
inclosed the November dues to the defendant passed the letter which de- 
fendant wrote to him on December Ist while in the mails; that is to 
say, the defendant on December Ist did not know, when it was returing 
all of the dues which had been paid prior to November 30th, that any 
dues had been received by the local correspondent for November. On 
December 3d, which was before the defendant could possibly have had 
a reasonable time given it to decide on whether it would retain the No- 





A.&H.] Schwab v. Brotherhood American Yeomen. 459 


vember payment, which had been forwarded to it by the local correspon- 
dent, the plaintiff filed this suit, and then, on December 4th, the local 
correspondent returned the check for $20.95, past dues refused by plaintiff 
and in that letter informed the defendant that plaintiff had brought suit 
the day before, on December 3d. The 85 cents, which was the amount 
sent to the defendant for the November 30th payment, was not returned 
or offered to be returned by the defendant until it filed its answer to 
this suit, which appears from the record to have been on March 15, 
1919. It did, however, instruct the local correspondent to receive no dues 
for December. and no dues were paid by plaintiff for December and 
none paid thereafter. 


Under this statement of facts the trial court held that the defendant 
had waived its right to forfeit the contract of insurance for disability, 
which right the court necessarily held could have been insisted upon up 
to the filing of the suit. We say this because the court found that there 
had been a breach of warranty which permitted the defendant to for- 
feit the certificate, and further found that October 16th, after which date 
nothing else was done by the defendant up to the filing of the suit, was 
a reasonable time in which to investigate and determine whether it would 
insist upon a forfeiture. It is also, shown that on that date the defendant 
did write to the attorneys for plaintiff stating that the evidence showed 
plaintiff had misrepresented facts which were warranties in her applic- 
ation for insurance, and refused from that time on to this date to pay 
for the total disability claimed because of the misrepresentations. It 
therefore appears to us that if there could be any waiver in this case, 
it must be from the fact that the defendant retained the 85 cents, which 
it actually received in the home office at Des Moines after this suit was 
instituted by the plaintiff on December 3d; at least the suit was filed by 
the plaintiff before the defendant at the home office had an opportunity to 
determine whether it would retain the 85 cents or not. The suit, there- 
fore, was brought at a time when the plaintiff could not have been 
relying upon any act of defendant concerning the 85 cents prior to De- 
cember 3d that would show that the defendant waived the right to forfeit 
because of the misrenrecentations. 

These things must be borne in mind in determining this case: That 
here was a defendant who, after it had made a reasonable investigation, 
found evidence tending to show that facts had been misrepresented by the 
plaintiff that would defeat her claim; that from that time on every 
letter and every act, save one, by the defendant expressly and impliedly 
informed the plaintiff that it was insisting upon the right to forfeit given 
in the policy; that one payment of dues to the local correspondent, who 
had only power to receive, was made by the plaintiff at a time when 
she knew that the defendant was insisting on a forfeiture; that this 
payment was retained by the defendant after the suit was filed, and not 
offered back immediately, but retained the day on which it was required 
under the law to make answer to plaintiff’s suit, in which answer it 
was tendered back. It must also be borne in mind that under this char- 
acter of insurance and this contract the defendant was not required to 
offer any of the assessments which had been paid to it in order to insist 
upon a forfeiture. State ex rel. v. Reynolds (Mo. Sup.) 232 S. W. 
683. And it must also be remembered that, when plaintiff paid the 85 
cents on November 30th, her claim for total disability, if any, had al- 
ready accrued by reason of the certificate and the payments that she had 
made prior to that time, and that therefore the payment of 85 cents on 
November 30th would not be, and cannot be, construed to have been paid 
by her for the purpose of making her claim any better, since this claim 
had already accrued, according to her theory of the case, for total dis- 
ability. The only construction that can be placed on plaintiff's motive 
in paying this 85 cents is that she was insisting at all times that she had 
not misrepresented any facts in her application and, that being true, 
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under the terms of the certificate she was already entitled, before No- 
vember 30th, to full payment for her total disability claim, and under the 
terms of the certificate she had a right, provided the insurance was not 
subject to forfeiture. to insist on keeping the other half of the insurance 
up until her death. 

[2] I. There are a number of reasons which present themselves to 
our minds why this plaintiff cannot insist that the conduct of the defend- 
ant amounted to a waiver. In the first place, her attitude and conduct 
in the matter would seem to estop her from claiming a waiver. Bear- 
ing in mind that here is a plaintiff who stands in the position of now ad- 
mitting that she had made misrepresentation in her application for the in- 
surance, such as gave the defendant the right to forfeit the insurance, she 
was insisting that these misrepresentations were not made from the mom- 
ent she filed her claim in August up to the time of the trial. She there- 
fore was in the position of saying to the defendant: I have not mis- 
represented the fact which you are claiming avoids my certificate; I have 
a right to claim this total disability because I did not misrepresent those 
facts, and I have a right under this certificate to continue it on my life 
because it is not true that I misrepresented facts. I therefore hand you 
this 85 cents, saying to you that my insurance is in full force; I have 
not misrepresented the facts in my application, and I have a right to have 
the insurance continued on my life. Now, if it had been true—which it 
was not—that the plaintiff had not misrepresented the facts, then it 
was the duty of the defendant to take the 85 cents and retain it, and the 
defendant, therefore, when it did take the 85 cents and retain it, was do- 
ing the thing that should have been done under its contract if plaintiff's 
statment were true. Now, then it seems to us that it would be against 
every principle of justice, after having assumed that attitude, and gotten 
the defendant to accept this money, to then permit her to turn around 
and say to it (the defendant): It is true, under the finding of facts, 
I did make misrepresentations in my application for this insurance and 
you had some evidence in your hands that would warrant you to be- 
lieve that I had made misrepresentations at the time you accepted it, 
and therefore you should have disbelieved me and believed the evidence 
which you had, and should have refused my 85 cents and returned it to me 
as soon as it reached the home office. 

It appears to us that, if estoppel should ever work, it should be ap- 
plied to conduct such as this. 

[3] Il. The plaintiff cannot insist on the waiver on account of the 
retention of this 85 cents received by the defendant's home office some 
time during the first of December, and retained until it answered in this 
suit in March, for the reason that at the very time, and just before, she 
filed the suit she was refusing to take back the tendered installments 
which had already been paid. There is a strain of law that runs like 
this: That one is not required to do a useless act. The defendant, 
therefore, well knowing plaintiff's conduct in refusing to accept the past 
dues tendered back to her right up to the very day of filing her suit, 
could well conclude that a refusal to accept the $20.95 tendered made 
an offer to then tender the 85 cents prior to an answer in court a useless 
act on his part. Then why should it be called upon to tender back this 
85 cents at any time prior to the date fixed by law for defendant to an- 
swer this suit? 

[4] Again, to hold that it is a waiver voilates the principle that, in 
order to constitute a waiver, there must have been a voluntary surrender 
of a known right. 

It seems to us that it would be carrying the doctrine of waiver far 
afield to hold that this defendant, who had only some evidence before it 
that plaintiff had made misrepresentations in the application, would be 
held to have waived the right to forfeit when the plaintiff, who was in the 
best position to know, was at all times denying that the misrepresenta- 
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tion had been made. Under these circumstances, where the assured had 
rights under the insurance contract to continue her policy after a total dis- 
ability, it would be unfair to say that the company was surrendering a 
known right. The right which they were refusing to pay on was certainly 
an unknown right and a doubtful right so long as plaintiff was insisting 
that the fact upon which the right was based was untrue. 

As heretofore stated, plaintiff paid this 85 cents, not for the pur- 
pose of making good her claim for disability, which is all this suit is 
based on, for that was already good so far as any further payment on her 
part was concerned. If, therefore, she paid it, not for the purpose of 
making good the already claimed disability but to keep the certificate 
alive for its life insurance, how can it be said that the defendant accepted 
the 85 cents for a different purpose than that for which the plaintiff paid 
it, and how can it be held to have knowingly surrendered a known right? 
To declare a waiver we must necessarily hold that plaintiff paid the 
money for one purpose and the defendant accepted it for another. 

We realize that it has been held by the authorities cited in the briefs 
that it is not necessary to tender back the payments which have been made 
to associations such as is this defendant, and that section 6145. R. S. 
1919, does not apply to this character of insurance; yet we do not think 
that the same reason that called for the passage of that act by the Legis- 
lature concerning old line insurance, and giving them until answer day 
to return premiums, as held in the case of Dye v. New York Life Ins 
Co., 207 Mo. App. 540, 227 S. W. 1062, would with like force apply to 
this defendant, who, it seems to us, could reasonably conclude, in view 
of the plaintiff's conduct up to the day the suit was filed, that it could 
offer back the 85 cents at any time up to answer day and thus save a 
waiver. 

It further strikes us that the same reason that underlies the act of the 
Legislature above referred to and the decisions rendered thereunder, 
holding that it was not a waiver if the premiums were offered back in 
the answer, would require us to hold that a return of this premium paid 
by the plaintiff, not for the purpose of sustaining the claim made in this 
insurance, which, if any, had already accrued, could be tendered back 
without a waiver when the defendant came to answer this suit. 

The case of Preuster v. Supreme Council, 135 N. Y. 417, 32 N. E. 
135, is certainly authority for holding that there had been no waiver up 
to the filing of the suit by the plaintiff in this case, and the cases of 
Davis v. National Council, Knight & Ladies of Security, 196 Mo. App. 
485, 196 S. W. 97, and Moses v. Rawlins (Mo. App.) 222 S. W. 865, 
we think hold that this 85 cents, which under no circumstances could 
have been returned to the plaintiff prior to the institution of the suit, 
and was retained by the defendant only during the time that it had under 
the law to answer that suit, was no evidence of waiver, the defendant 
having in the meantime, en the last day of December, again notified her 
that it was insisting upon the forfeiture of her policy for the mis- 
representations made in the application. 

So far we have been unable to discover a case in Missouri which 
has ever held that, where implied waiver is relied upon from the con- 
duct of the defendant, that conduct, absent the element of estoppel, is 
evidence of waiver. Some of the cases in foreign jurisdictions make this 
distinction between express waiver and implied waiver based solely 
on conduct. Certainly nothing was done by the defendant in this case 
that misled the plaintiff or made her take any different position de- 
pr to her concernine the alleged accrued claim for total dis- 
ability. 

_ The doctrine of waiver in its very nature is equitable, and we be- 
lieve in extending that beneficient doctrine to cases where, through mis- 
fortune and mistake, misunderstanding, and even carelessness, a party 
insured has done some act upon which the insurer could insist upon a for- 
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feiture, but we are unwilling to hunt for reasons or to apply with soph- 
istry the doctrine if waiver to relieve ene not in distress through mis- 
take, but admittedly in distress through misconduct. 

The judgment should be reversed; and it is so ordered. 

Cox, P. J., concurs. 

Bradley, J., dissents, and files separate opinion, and asks that this 
cause be certified, which is accordingly done. 


BRADLEY, J. (dissenting). I cannot agree with my associates in the 
result reached in this cause and herein give my reasons. 

Plaintiff held a certificate of insurance in the defendant fraternal 
beneficiary society, which certificate contained a disability feature. Al- 
leging total disability, plaintiff brought suit to recover $500, the half of 
the face of the certificate. The cause was submitted to the court with- 
out a jury, and plaintiff was given a judgment for $355.84. By the terms 
of the certificate certain deductions were made. 


The petition is in the usual form. The answer, among other aver- 
ments not necessary to mention here, pleads misrepresentations by plain- 
tiff in her application. The reply put in issue the new matter, and 
pleaded waiver. It is alleged that plaintiff made misrepresentations and 
gave false answers as follows: 

“Q. Are you in good health? A. Yes. Q. When were you last 
attended by a physician? <A. August, 1915. Q. For what disease? A. 
Appendicitis. Q. Give details in full. A. Sick short time. Appendix 
was removed. Recovery good. Q. Give names and addresses of all phy- 
sicians consulted in past ten years, with date and cause of consulation. 
A. Dr, Russell, Springfield, Mo., 1915. Appendicitis. Q. Have you any 
malformation or varicose veins? A. No. Q. Have you ever had any 
illness, disease, injury, or operation other than stated above? A. No. 
Q. Have you ever had any affection of womb, ovary, Fallopian tube, or 
either breast? <A. No.” 


The court found that plaintiff had misrepresented the matter and 
things as charged by defendant, but found that defendant had waived 
its right to defeat recovery on the ground of msirepresentation; hence 
waiver is the question here. 

The application for the certificate was made March 7, 1917, and the 
certificate was delivered April 3, 1917. The court found that plaintiff 
was not in good health at the time she became a member of the society 
and at the time of the application and delivery of the certificate; that 
she did not give the names of all the physicians whom she had consulted 
in the 10 years prior; that she had consulted Dr. Arthur McKnabb 
and Dr. Enoch McKnabb within that period, and that this information 
was not given in the application; that, in addition to having been operated 
on for appendicitis, plaintiff was at the same time—August 26, 1915— 
operated on for womb trouble, and the Fallopian tubes removed. Dr. 
Russell performed the operation mentioned. Plaintiff became disabled 
in April, 1918. In making her proofs of disability plaintiff furnished an 
affidavit of Dr. Russell, in which affidavit the nature of her trouble in 
August, 1915, was given. This affidavit the lower court found was re- 
ceived by defendant at its home office on August 19 1918. After defend- 
ant had this information at the home office plaintiff paid to the local 
lodge, and the local clerk or agent remitted, and the head office received, 
the September, October, and November, 1918, dues. December 4, 1918, 
defendant, through the local correspondent who performed the duties of a 
lodge clerk, tendered to plaintiff all dues she had paid except the Novem- 
ber dues. The court found that probably the remittance by the local 
clerk of the November payment and the check which was tendered passed 
each other in the mails between Springfield, Mo., and Des Moines, Iowa. 
The tender was refused. The cause was tried on January 24, 1920, and 
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not until then did defendant tender back the November, 1918, dues. The 
November payment was the last, because defendant refused to receive 
further payments, and plaintiff voluntarily let the matter of paying dues 
drop. On November 25, 1918, the local clerk wrote defendant, advising 
that plaintiff did not want to surrender her certificate, and asked for in- 
structions by return mail. In this letter the clerk specifically asked if he 
should accept payments by plaintiff, and requested prompt advice, so that 
he would know before November 30th, the last day on which the Novem- 
ber dues could lawfully be paid. In response to this letter defendant sent 
the check which was tendered, but not until plaintiff had paid her No- 
vember dues; at least the check was not received by the local clerk until 
after he had accepted the November dues, and had remitted to the su- 
preme office. 

Defendant contends that there were not sufficient facts shown upon 
which to predicate waiver. The court at the request of plaintiff gave 
three declarations of law as follows: 

“(1) The court declares the law to be that defendant, by receiving 
premiums from plaintiff after it had knowledge of the false statements 
contained in plaintiff's application, and by retaining said payments after 
such knowledge, is estopped to rely on said false statements as a ground 
for forfeiture of said policy, or, more properly speaking, that it has 
waived said defense. 

(2) The court declares the law to be that a waiver arose from the 
receipt of premiums by defendant after knowledge of grounds of forfei- 
ture, as such act was inconsistent with a forfeiture, and the law will 
infer waiver from such a course of conduct. 

“(3) The defendant having obtained knowledge of the ground for 
forfeiture before October 30, 1918, the receipt of premiums after that 
time, in the absence of a showing of mistake, constituted a waiver of the 
right of forfeit.” 


Defendant requested several declarations, which were refused, but 
no complaint is made in this respect. The issue was clearcut, and dec- 
larations were not of much consequence. The only question here is the 
sufficiency of the evidence to support the finding on the question of waiver. 
No principle is better settled than that the receipt of premiums or assess- 
ments, with knowledge of a cause of forfeiture, amounts to an estoppel 
of the company from claiming the benefit of the condition which might 
have forfeited. 2 Bacon on Life and Accident Insurance, § 599. There 
is a distinction between waiver and estoppel, but that distinction is not 
of consequence here. I think the action of the defendant in accepting the 
premiums after it knew the conditions or facts which would forfeit the 
contract was more in the nature of waiver. I am of the opinion that, 
under the facts, defendant waived its right to insist upon forfeiture. De- 
fendant knew in August, 1918, that plaintiff had misrepresented grievously 
in her application and medical examination, yet with this knowledge de- 
fendant received and accepted the September and October dues, and, 
when specifically requested on November 25 to advise about the Novem- 
ber dues, no response was made until after the November dues were paid, 
although there was time to have advised in some manner. Then, not- 
withstanding the claim of forfeiture which defendant would have ante- 
date the payment of the September, October, and November, 1918, dues, 
it retained the November payment until January, 1920. Defendant says, 
however, that, in order to assert forfeiture, it was not required to return 
or tender any of the dues paid, citing State ex rel. v. Reynolds et al., 
229 S. W. (Mo. Sup.) 1057. Under that case defendant was not re- 
quired to return or tender back the premiums paid in order to stand on 
forfeiture; but neither that case nor any other holds that, after the in- 
surer has knowledge of the facts upon which it bases its alleged forfei- 
ture, it may continue to unconditionally receive and accept dues or pre- 
miums, and then plead forfeiture in accordance with its own will and 





464 Insurance Law Journal, Vol. 60. [Oct., 1922 


in its own time. If premiums are accepted after knowledge of the facts 
constituting the forfeiture, then the insurer waives the right to stand on 
forfeiture. It is not the failure of defendant to tender back the pre- 
miums paid prior to its knowledge of the facts constituting the forfeiture 
that constitutes the waiver, but it is the receipt and retention of plain- 
tiff's dues after it had knowledge of the facts constituting the forfeiture. 
I think the trial court was correct in holding that return the premiums 
in order to assert forfeiture, and that such conclusion is abundantly sus- 
tained by the case law on the subject. Nicholas v. Ins. Co., 170 Mo. App. 
437, 155 S. W. 478; Jones v. Ins. Co., 173 Mo. App. 1, 155 S. W. 1106; 
Madsen v. Ins. Co., 185 S. W. (Mo. App.) 1168; Reid v. Brotherhood, 
232 S. W. (Mo. App.) 185. In the last-cited case the feature of accept- 
ing premiums is quite similar to the same feature in the case at bar. 


Defendant urges that it had a reasonable time to make investigation 
after it learned of the misrepresentations, and that it should not be 
punished for accepting the premiums during said time. Defendant could 
have protected itself by imposing a condition upon its acceptance of pre- 
miums after it had knowledge of the facts constituting forfeiture, and 
while making investigation, but it did not do so. It was not required to 
return the premiums in order to assert forfeiture, yet defendant, after 
being advised of the facts in Dr. Russell’s affidavit in August, thereafter 
unconditionally accepted the September, October, and November dues, 
and according to defendant’s contention it should be permitted to keep 
these payments, and yet assert forfeiture based on facts which it knew 
before receipt of these payments. Forfeiture is a question of intention, 
but actions often.speak louder than words. Defendant says, in effect, 
that its attitude toward the question of forfeiture was well known to 
plaintiff at the time, or shortly thereafter, of the payment of the Novem- 
ber dues. This may be, but defendant had a right to waive forfeiture 
if it so desired, and its retention of the November dues from November, 
1918, until January, 1920, without question, was just another fact tending 
to establish. waiver. Defendant says that, since the policy provides that 
it shall mature as to one-half its face, less certain deductions for the re- 
serve fund, in case of total disability, but may be continued in force as 
to the other half by continuing the payment of premiums, the plaintiff 
had the right to continue to pay premiums and defendant had the right 
to accept them, so that the remainder of the policy would be available at 
the death of the insured. And in this connection defendant in its brief 
concedes that, under the facts, the payment of the September, October, 
and November dues would have continued the policy as a life policy until 
it lapsed for the nonpayment of the December dues. Defendant was 
urging forfeiture to the limit; it was making no condition in this respect. 
It insisted on plaintiff surrendering her policy. The court found that 
plaintiff was guilty of such misrepresentations as to forfeit the policy, 
not half of it. Defendant was insisting that the policy was forfeited. 
The court found, supported by ample facts, that defendant waived the 
forfeiture. There is not a word of evidence in any way indicating that 
defendant accepted the premiums of September, October, and November 
in order to continue the remainder of the policy as a life policy. I think 
that there was substantial evidence of waiver which made that question 
one of fact. The trier of the facts found for plaintiff on this question, 
and, there being substantial evidence to support this finding we have no 
right to interfere. I think that the judgment should be affirmed. 

I think the majority opinion on the question of waiver is in con- 
flict with and runs counter to the law of waiver as laid down in Jones 
v. Ins. Co., 173 Mo. App. 1, 155 S. W. 1106, and Madsen v. Ins. Co., 185 
S. W. 1168, both by the St. Louis Court of Appeals, and Reid v. Brother- 
hood, 232 S. W. 185, by the Kansas City Court of Appeals, and I there- 
fore ask that this cause be certified to the Supreme Court for final de- 
termination. 





A. & H.] Gillies v. Preferred Acc. Ins. Co. 


GILLIES v. PREFERRED ACC. INS. CO. OF NEW YORK. 


(New York Supreme Court Appellate Division First Department. July 
14, 1922.) 


195 New York Supplement, 395. 


1. INSURANCE — FAILURE TO NOTIFY ACCIDENT INSURER 
OF CHANGE OF OCCUPATION IS NOT BREACH OF WAR- 
RANTY. 

Though there may be a duty for the insured under an accident pol- 
icy to notify the insurer of his change of occupation from a nonhazard- 
ous occupation to that of officer of the army in field service during time 
of war, his failure to give such notice was not a breach of warranty, 
where he correctly stated his occupation at the time the policy was is- 
sued, and he was not thereafter asked by the company to make any 
statement as to his occupation. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


2. INSURANCE — CLASSIFICATION MANUAL IN FORCE AT 
ORIGINAL ISSUANCE OF ACCIDENT POLICY FIXES 
RIGHTS OF PARTIES. 

The classification manual of an accident insurance company in force 

at the time the accident insurance was originally taken out, and not a 

manual subsequently adopted, but before the insurance was extended by 

the payment of the last premium, fixes the rights of the parties, so that 
there can be no recovery for the death of insured while an army officer 
in active service, where the classification manual in force when the policy 
was issued made such officer noninsurable. 

(For other cases, see Insurance, Dec. Dig. § 152[%].) 


Cross-Appeals from Trial Term, New York County. 

Action by Ora G. Gillies against the Preferred Accident Insurance 
Company of New York. Judgment for plaintiff, after trial before the 
court without a jury (110 Misc. Rep. 489, 181 N. Y. Supp. 550), and the 
parties cross-appeal. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, JJ. 


Ware, Kaplan & Kosman, of New York City (Morris Streusand, 
of New York City, of ccunsel and Harold R. Medina, of New York 
City, on the brief), for plaintiff. 

Harry A. Talbot, of New York City (William Rand, of New York 
City, of counsel, and Murray D. Welch, of New York City, on the 
brief), for defendant. 


GREENBAUM, J. The facts are practically conceded. The action 
arises out of an accident insurance policy issued by the defendant in which 
the plaintiff is the beneficiary. On October 4, 1901, the defendant, in 
consideration of the payment to it by one Walter E. Gillam of the sum 
of $25, issued to him its policy of insurance, known as No. 24104, which 
thereafter was renewed from year to year up to October 4, 1908, by the 
payment of annual premiums. On Octcber 4, 1908, in consideration of a 
premium of $25 to it paid, the defendant issued a new policy of insurance 
to Gillam, known as No. 719682, which was continued thereafter in force 
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from year to year up to October 4, 1918, by the payment of successive 
annual premiums of $25. 

The assured, Gillam, when the United States entered into the World 
War, voluntarily enlisted in the army of the United States for the dura- 
tion of the war. He was commissioned as an officer in the army of the 
United States on August 15, 1917, and went to France in the performance 
of military duty. He attained the rank of captain, and on September 4, 
1918, while leading his company into action against the public enemy, 
was killed by an enemy shell. 

When the 1908 policy was issued, the assured warranted that his 
occupation was that of advertising, and that the duties of his occupation 
were soliciting and office work. The schedule of warranties was never 
changed by the defendant or the assured, and when the last premium 
of $25 was paid, on October 4, 1917, the defendant had no knowledge of 
Gillam’s enlistment. The first notice which defendant had of Gillam’s 
entry into war service happened to be upon the day after his unfortunate 
death. 

Under the written stipulation between the parties, it was agreed, 
among other things, as follows: 


“(1) That, if the death of the assured was not the result of bodily 
injury effected solely by accidental means, judgment shall be rendered 
for the defendant. 

“(2) That if the classification of risks of 1908 applies, and the clause 
thereof ranking an army officer in field service as not insurable also ap- 
plies, judgment shall be for the defendant. 

“(3) That if the classification of 1908 applies, and the clause thereof 
ranking an army officer in field service as a noninsurable risk does not 
apply, but the next most hazardous classification applies, the plaintiff is 
entitled to judgment for $1,875. 

“(4) That if the classification in force in 1917 applies, the plaintiff 
is entitled to judgment for $375. 

“(5) That if section I of the policy sued on in this case does not ap- 
ply, judgment shall be rendered for the plaintiff for $7,500, with interest 
from September 4, 1918.” 


The learned trial justice found, inter alia, the following facts which 
are material to this appeal: 

That the policy in question insured Gillam against disability or death 
as herein defined, resulting “directly, independently, and exclusively of 
any and all other causes from bodily injury effected solely through ac- 
cidental means”; that the insured “enlisted for the duration of the war 
only, and intended to continue in his former business, which was a part- 
nership, and from which he had never withdrawn”; that when the as- 
sured paid his premium on October 4, 1917, for the renewal of the policy 
to October 4, 1918, “the defendant was not notified in any way by the 
insured, the beneficiary, or any other person that the insured was then a 
soldier in field service or an army officer in field service”; that the “in- 
sured was a soldier and army officer in field service prior to the time that 
the contract of insurance for the year commencing October 4, 1917, was 
entered into”; that “when the insured became a soldier in the United 
States Army this was a voluntary act’; that “timely notice and proof of 
the death of said Gillam was received by the defendant”; that “the 
classification of risks adopted by the officers of the defendant and in force 
and effect on October 4, 1908, appears in defendant’s classification manual, 
and is marked as Defendant’s Exhibit A”; that “according to the defend- 
ant’s manual in force in 1908 and to section I of policy No. 719682 an 
army officer in field service was not insurable.” 


Upon the foregoing facts, we may determine what the contract 
between the deceased and the defendant was, and whether the defendant 
was under any liability to the beneficiary named in the policy by reason 
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of the manner of the death of the assured. Defendant’s contentions are 
as follows: 

(1) “That the death of the assured did not result, directly, independ- 
ently and exclusively of any and all other causes, from bodily injury ef- 
fected solely through accidental means.” (2) “That the assured was 
guilty of a breach of warranty, and hence the plaintiff is not entitled to 
recover anything.” (3) “That the classification manual in force in 1917, 
and not that of 1908 (if either), should be applied.” (4) “That under the 
manual of 1908 the assured should be classed as a noninsurable risk, and 
not in the next most hazardous classification.” 


[1] We are of opinion that the assured was not guilty of any 
breach of the warranty. While a duty may have devolved upon him 
to have advised the detendant of his act of entry into the war, it cannot 
be contended that his omission or failure to so do was a breach of any 
warranty. The warranty which the defendant claims the assured breached 
was his statement when the policy of 1908 was issued that he was en- 
gaged in the advertising business. That statement was absolutely true 
when made. He was not thereafter asked by the defendant to make any 
further statement as to his occupation, and as heretofore shown he had 
not given up his interest in the advertising business. 

[2] The crucial question in this case is whether it was within the 
contemplation of the assured and the insurer that the policy in ques- 
tion was to cover the death of the assured under the circumstances 
here appearing. There is no difference between the parties that the as- 
sured was bound by the classification manual which was applicable to his 
policy. The defendant contends that the classification manual in force 
in 1917, and not that of 1908, applies. We are, however, of the opinion 
that the classification manual applicable to the policy was that of 1908. 
It is not to be presumed, in the absence of any language to the contrary 
in the policy or in the renewal receipts, that it was intended to bind the 
insured by the classification manual made subsequent to the agreement 
between the parties. But the classification manual in force in 1908 was 
that an army officer in field service “was not insurable.” 

Reading the company’s manual into the policy, as both sides recog- 
nize would be entirely proper, we must assume that the parties to the 
contract of insurance understood that the assured, if he became an army 
officer in field service, was not insurable, and that any: injury resulting 
while engaged in such field service was not within the contemplation of 
the parties. 

It is our opinion that the judgment must be reversed, and the com- 
plairt dismissed. Settle order on notice. All concur. 


BERRY v. UNITED LIFE & ACCIDENT INS. CO. (No. 10968.) 
(Supreme Court of South Carolina. July 25, 1922.) 
113 Southeastern Reporter, 141. 


INSURANCE — FRACS®URE OF LEG RESULTING IN PERMA- 
NENT INABILITY TO WORK MUCH HELD TO MAKE 
QUESTION OF TOTAL DISABILITY OF TENANT FARMER 
ONE FOR JURY. 

In an action by a tenant farmer upon an accident insurance policy to 
recover payments for total disability under the policy, on evidence that 
30——Vol. [.X. 
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the fracture of plaintiff's leg resulted in a permanent injury which ma- 
terially interfered with his farming, the question of his total disability 
held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Common Pleas Circuit Court of Dillon County; I. W. 
Bowman, Judge. 


Gibson & Muller, of Dillon, for appellant. 
Joe P. Lane, of Dillon, and L. D. Lide, of Marion, for respondent. 





Misc. } Union Automobile Ins. Co. v. Samelson. 


CASUALTY, SURETY AND MISCELLANEOUS. 


UNION AUTOMOBILE INS. CO. v. SAMELSON. (No. 10150.) 


(Supreme Court of Colorado. June 5, 1922. Rehearing Denied July 3, 
1922.) 


207 Pacific Reporter, 1113. 


INSURANCE — ASSURED NOT DEPRIVED OF RIGHT TO RE- 
IMBURSEMENT BECAUSE PARTY HAVING CLAIM 
AGAINST HIM HAPPENED ALSO TO BE A PARTY AS- 
SURED. 


Where automobile liability policy insured agairtst loss from claims 
on account of accidental bodily injuries to, or death of, “any person or 
persons” resulting from the operation of the automobile, assured was not 
deprived of his right to reimbursement for an amount recovered from and 
paid by assured for such an injury to a third party, simply because the 
third party happened also to be a party assured under another paragraph 
of the same policy, which provided that “the assured * * * shall in- 
clude the assured named in the declarations and any person or persons 
while riding in or operating” the automobile with the permission of as- 
sured or any adult member of his family. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


Department 1. 

Error to County Court, City and County of Denver; George W. 
Dunn, Judge. 

Action by Nathan Samelson against the Union Automobile Insurance 
Company. From judgment for plaintiff, defendant brings error. Af- 
firmed. 


G. W. Humphrey, S. D. Crump, and K. V. Riley, all of Denver, for 
plaintiff in error. 

William W. Garwood, Omar E. Garwood, Harry Sobol, and George 
O. Marrs, all of Denver, for defendant in error. 


ALLEN, J. This is an action to recover upon a policy or contract of 
liability insurance. Prior to the bringing of this action, the plaintiff in- 
curred a liability to one Nathan Snyder by injuring him through the 
manipulation and use of an automobile. He was sued by Snyder for 
damages on account of such injury. Snyder obtained a judgment against 
plaintiff for $300, which amount the latter thereafter paid. To be reim- 
bursed this amount by the insurance company is the purpose of the action 
brought by plaintiff. The cause was tried to the court without a jury. 
Findings and judgment were for plaintiff, and the defendant, the insur- 
ance company, brings the cause here for review. 

The first contention of the plaintiff in error, defendant below, is 
that the action by Snyder against the plaintiff in the instant case was a 
collusive suit. The trial court found the fact otherwise, and the finding 
is supported by the evidence. It is undisputed that Snyder was injured 
by plaintiff, and there is evidence to show plaintiff’s liability to respond 
in damages on account ‘of the injury. The defendant insurance company 
was duly notified of the accident, and had an opportunity to defend in 
Snyder’s action against plaintiff. 

The plaintiff in error denies its liability in the instant case on the 
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ground that Snyder, as it claims, was also an assured under the policy, 
and that by reason of that fact, coupled with certain provisions of the 
policy, the plaintiff, who is the named assured in the policy, cannot re- 
cover in this action. 

The provisions of the policy, pertinent to this discussion, are as fol- 
lows: 

“Union Automobile Insurance Company * * * does hereby agree 
to insure the person * * * named, * * * hereinafter called the 
assyred: * * * 


“Section II. Against direct loss or expense arising or resulting from 
claims upon the assured for damages by reason of the ownership main- 
tenance, manipulation or use of the automobile described * * * if 
such claims are made on account of: (A) Bodily injuries or death acci- 
dentally suffered or alleged to have been suffered: by any person or per- 
sons as the result of an accident occurring while this policy is in force. 
* * * This policy is issued * * * subject to the following condi- 
tions, limitations, agreements: * * * (16) The assured, wherever 
referred to under section II of this policy, shall it:clude the assured named 
in the declarations, and any person cr persons while riding in or ope- 
rating any automobile described in statement 3 of the Schedule of Dec- 
larations for private or pleasure ‘purposes or for making business calls, 
with the permission of the said named assured, or with the permission of 
any adult member of the said named assured’s family.” 


Assuming, without conceding or: deciding, that at the time of the 
accident Snyder was “riding in” and “operating” the automobile, and 
under paragraph (16) of the policy, above quoted, was an assured, this 
fact does not deprive the plaintiff, who is the assured named in the pol- 
icy, of the right to reimbursement or to recover under the policy. In 
other words there is nothing in paragraph (16) or elsewhere in the pol- 
icy which deprives the named assured of the right to recover simply be- 
cause the party who has or had a claim against him happens or happened 
to be a party himself assured. There is nothing in the policy which modi- 
fies the plain provisions of paragraph (A) of section II, which indemni- 
fies the named assured for any loss or expense occasioned by certain 
claims on account of injuries suffered or alleged to have been suffered by 
any person or persons. 

Neither the provisions of the policy above quoted nor any others 
make it material whether Snyder is a member of plaintiff’s family or 
whether he is an assured. if plaintiff incurred a liability to Snyder and 
sustained a loss or expense on account thereof, the defendant insurance 
company is liable to plaintiff, if the case comes within section II of the 
policy. 

There is no error in the record. The judgment is affirmed. 

Telier, J., sitting for Scott, C. J., «nd Dennison, J., concur. 





Misc. } Union Bank of Berry v. Nat. Surety Co. 


UNION BANK OF BERRY v. NATIONAL SURETY CO. OF NEW 
YORK. 


(Court of Appeals of Kentucky, June 23, 1922.) 
243 Southwestern Reporter, 13. 


1. INSURANCE—CASHIER OF BANK HELD AGENT OF BOTH 
BANK AND INSURANCE COMPANY IN PROCURING 
BURGLRAY INSURANCE. 


Where the directors of a bank knew that their cashier, whom they 
instructed to procure burglary insurance, was the agent of the insurance 
company which issued the policy, and the company knew their agent was 
the cashier of the bank, the agent represented both parties in the negiti- 
ations, and his knowledge is imputed to the bank, as well as to the in- 
surance company. 


(For other cases, see Insurance, Dec. Dig. § 109.) 


Appeal from Circuit Court, Harrison County. 

Action by the Union Bank of Berry, Ky., against the National Surety 
Company of New York. Judgment for only the amount for which de- 
fendant offered to confess judgment, and plaintiff appeals. Affirmed. 


M. C. Swinford, of Cynthiana, and Gordon & Laurent, of Louis- 
ville, for appellant. 

Denis Dundon, of Paris, and Baskin & Vaughan, of Louisville, for 
appellee. 


FETNA CASUALTY & SURETY Co. OF HARTFORD, CONN,, v. 
GERBER et al. (No. 124.) 


(Court of Appeals of Maryland. Jan. 27, 1922. Rehearing Denied March 
23, 1922.) 
117 Atlantic Reporter. 856 


l. INSURANCE—DEFINITE TERMS OF POLICY INSURING 
“WOOLEN” GOODS AGAINST BURGLARY HELD NOT AF- 
FECTED BY PRINTED SUBSECTION RELATING TO LOSS. 
OF “SILK GOODS.” 

In a burglary insurance policy, a subsection providing that the in- 
surer’s liability for loss of silks, furs, etc., should be limited, which was 
printed and which referred to a warranty as containing a description of 
the goods covered by the policy, in which warranty the goods were de- 
scribed as woolen goods, in view of another warranty describing the busi- 
ness of the manufacturer as skirt manufacturer, woolen, did not render 
the insurer liable for the loss of silk goods. 


(For other cases, see Insurance, Dec. Dig. § 163[%].) 


Appeal from Superior Court of Baltmore City; James M. Ambler, 
Juce. ‘ 

“To be officially reported.” 

Action by Abraham Gerber and another against the A2tna Casualty 
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& Surety Company of Hartford, Conn. From judgment for plaintiff, 
defendant appeals. Judgment reversed without awarding a new trial. 


Argued before Boyd, C. J., and Briscoe, Thomas, Urner, Stock 
bridge, Adkins, and Offutt, JJ. 


William D. Macmillan, of Baltimore (Semmes, Bowen & Semmes 
of Baltimore, on the brief), for appellant. 

Morris A. Rome and James Morfit Mullen, both of Baltimore, for 
apvellees. 


McMAHON v. PEARLMAN et al. 
(Supreme Judicial Court of Massachusetts.. Suffolk. July 5, 1922.) 
136 Northeastern Reporter, 154. 


2. INSURANCE—LIABILITY OF INSURER AGAINST LOSS 
HELD NOT DEFEATED BY OPERATION OF MOTOR 
VEHICLE WHILE UNLICENSED. 

The operation of a motor vehicle by an unlicensed person, in viola- 
tion of Gen. Laws, c. 90 §§ 10, 20, but without knowledge on her part 
that her license had expired, did not, on the ground of public policy, de- 
feat liability on a policy issued to her by a corporation organized under 
Gen. Laws, c. 175, § 47, and insuring her against loss from liability for 
personal injuries. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Report from Supreme Judicial Court, Suffolk County. 

Suit by Drew C. Canfield McMahon against Hannah Pearlman and 
others to apply on a judgment the proceeds of a policy of insurance be- 
tween the defendant Pearlman and the defendant Great Eastern Casualty 
er Reported by a single justice to the full court. Decree for 
plaintiff. 


Peter J. Donaghue and Harold R. Donaghue, both of Boston. for 
plaintiff. 

George C. Dickson, of Boston, for respondent Great Eastern Casualty 
Co. 


Jenney, J. This is a suit in equity in which Drew C. Canfield Mc- 
Mahon seeks to reach and apply under G. L. c. 175, §§ 112, 113, money 
provided for in a contract of insurance between the defendants Hannah 
Pearlman and the Great Eastern Casualty Company. The contract was 
for the term of one year from June 2, 1919, and by it the company agreed 
to *-deminfy Pearlman °ainst loss .rom the liability imposed by law 
upon her on account of bodily injuries and resultant death accidentally 
suffered as a result of the nership, maintaince, or use of her automobile. 
The nolicy expressly exemr ed the insurer from liability for injury or 
death suffered by the insured or her employees caused by her automobile 
while operated by any person in violation of law as to age, and, if there 
was no legal age limit, by any one under the age of 16, or while engaged 
in any race or competitive speed test. 

It is conceded that an accident happered within the terms of the 
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policy, that final judgment based on bodily injury has been recovered by 
the plaintiff against the insured, and the requirements of the policy and 
the statute under which the suit has been brought have been fulfilled. 

The injury was caused by the act of Mrs. Pearlman while she was 
personally operating her duly registered automobile. She had, how- 
ever, no license to operate a motor vehicle and was unaccompanied by any 
licensed operator; her only iicense had expired in the February prior to 
the issuance of the policy, but she believed it to be in force. 

The Great Eastern Casualty Company contends that the plaintiff 
does not have as against it any greater right than Pearlman would have 
had, and that the latter could not have recovered upon the contract of 
insurance because at the time of the accident she was engaged in a crim- 
inal act. While the casualty company does not urge that the unlawful 
conduct is forbidden in express terms it says that because of public policy 
it ought not to be compelled to pay damages. 

It is assumed that the insurer cannot be held unless the insured could 
have maintained an action under the policy. Lorando v. Gethro, 228 Mass. 
181, 117 N. E. 185, 1 A. L. R. 1374. 

[1] The fact that Mrs. Pearlman operated her motor vehicle without 
a license and that this act was a crime (G, L. c. 90, §§ 10, 20) did not 
render the vehicle a trespasser on the highway. In the trial of an action 
for damages to the vehicle, her wrongful act would have been evidence 
of negligence, but would not as a matter of law have barred a recovery. 
In the laintiff’s suit against her, it was admissible as evidence of her neg- 
ligence, but it did not establish liability as a legal result. Bourne v. Whit- 
man, 209 Mass. 155, 95 N. E. 404; Holden v. McGillicuddy, 215 Mass. 
563, 102 N. E. 923; Walters v. Davis, 237 Mass. 206, 129 N. E. 443. As 
9 said in Bourne v, Whitman, 209 Mass. at page 169, 95 N. E. at page 
407. 


“The fact that the number of punishable misdemeanors has multi- 
plied many times in recent years as the relations of men in business and 
society have grown complex with the increase of population, is a reason 
why the violation of a criminal statute of slight important should not ef- 
fect one’s civil rights, except when this violation, viewed in reference to 
the element of criminality intended to be punished, has had a direct ef- 
fect upon his cause of action. Our decisions seem to have been tending 
toward the adoption of such a rule.” 

[2] We are of opinion that it ought not to be held that a person who 
is guilty of the now considered violation of the statute is forbidden be- 
cause of public policy to recover under an insurance contract indemnify- 
ing against accident. So to hold would tend to defeat the object of such 
insurance and would not tend to increase the welfare of the public. The 
unlawful act of Pearlman did not constitute a defense unless it was a di- 
rect and proximate cause contributing to the injury. 

In this commonwealth, corporations may be organized “to insure 
against loss or damage to and loss of use of motor vehicle, their fittings 
and contents, whether such vehicles are being operated or not, and wher- 
ever the same may be, * * * and against loss or damage * * * 
caused by * * * automobiles * * * to the property of another, 
for which loss or damage any person is liable.” G. L. c. 175, § 47. 

To restrict such insurance to cases where there has been no violation 
of criminal law or ordinance would, as said in Messersmith v. American 
Fidelity Co., 232 N. Y. 161, 163, 133 N. E. 432, “reduce indemnity to a 


shadow.” 


The case is within the authcrity of Todd v. Traders’ & Mechanics’ 
Insurance Co., 230 Mass. 595, 120 N. E. 142. To the same effect is 
Messersmith v. American Fidelity Co., supra. See, also, Cluff v. Mutual 
Benefit Life Insurance Co., 13 Allen, 308; 17 A. L. R. 1005, note. It 
Is not governed by Kelly v. Home Insurance Co., 97 Mass. 288, John- 
son v, Union Marine & Fire Insurance Co., 127 Mass. 555, and Lawrence 
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v. National Fire Insurance Co., 127 Mass. 557, note, where the object 
of the insured in obtaining the policies was to protect and encourage an 
illegal business. 

Inasmuch as the unintentional failure of the defendant Pearlman to 
have a license to operate her automobile does not as a matter of law 
bar the plaintiff's recovery, a decree is to be entered for the plaintiff in 
accordance with the order of the single justice for $4,913.98 damages and 
$69.99 costs, the amount of the judgment recovered by him against the 
defendant Pearlman, and interest thereon from the date of judgment, and 
costs of this suit. 

So ordered. 


FIREMAN’S FUND INS. CO. v. HALEY. (No. 22632.) 
(Supreme Court of Mississippi, Division B. June 26, 1922.) 
92 Southern Reporter, 635. 


(Syllabus by the Court.) 

1. INSURANCE—INSURER HELD LIABLE FOR VALUE OF 
AUTOMOBILE DESTROYED IN COLLISION WITH PLAIN- 
TIFF’S MACHINE, ALTHOUGH PLAINTIFF WAS EXCEED- 
ING SPEED LAW. 

Where an insurance policy provides for the payment to the insured 
of a certain amount of money for which the assured shall become lia- 
ble to pay as damages for property injured or destroyed through collision 
of his automobile with another automobile, the insurance company is lia- 
ble under this policy for the value of the automobile destroyed in a colli- 
sion between the automobile of the insured and that of another party, 
though the insured be running his automobile at the time of the collision 
at a speed in excess of that allowed under the state laws, where there 
is nothing in the policy exempting the insurance company from liability 
because of the violation of these laws. 

(For other cases, see Insurance, Dec. Dig. § 434.) 


2. INSURANCE — WHERE POLICY PROVIDES THAT CLAIM 
BE PAID WITHIN 60 DAYS AFTER PROOF OF LOSS, IN- 
TEREST MAY NOT BE CHARGED AGAINST THE INSURER 
PRIOR TO EXPIRATION OF SUCH TIME. 


Where an insurance policy provides that the claim will be paid by the 
insurance company within 60 days after proper proof of loss had been 
made to it, this amount was not due until the expiration of the 60 days, 
and the insurance company is not liable for interest on*this amount until 
after that time. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by J. L. Haley, Jr., against the Fireman’s Fund Insurance 
Company. Judgment for plaintiff, and the defendant appeals, Affirmed, 
with remittitur. 


E. L. Mounger, of Greenwood, for appellant. 
C. L. Lomax, of Greenwood, for appellee. 





Misc.] ‘Reiter v. Northwestern International Ins. Co. 475 


REITER v. NORTHWESTERN INTERNATIONAL INS. CO. OF 
MILWAUKEE. (No. 14399.) 


(Kansas City Court of Appeals. Missouri. June 12, 1922. Rehear- 
ing Denied July 3, 1922.) 


243 Southwestern Reporter, 197. 


2. INSURANCE—INSURED NOT BOUND BY’ CLAUSE PRO- 
VIDING FOR MAINTENANCE OF LOCKING DEVICE ON 
AUTOMOBILE ATTACHED TO OPEN POLICY AFTER IS- 
SUANCE OF CERTIFICATE. 

Where “open” or blanket policy on automobiles on which insured 
should make loans provided that on all cars of less price than $800 “the 
locking device clause attached hereto shall apply,” but no locking device 
clause was attached when the policy was delivered, and insurance certi- 
ficate on a car costing less than $800, issued under the policy before a 
clause providing for a specified locking device was attached thereto, was 
not affected either by the locking device clause or by the provision per- 
mitting it to be attached. 

(For other cases, see Insurance, Dec. Dig. § 150.) 


3. INSURANCE—PETITION HELD NOT TO ADMIT CLAUSE 
WAS IN POLICY WHEN ISSUED. 


A petition, pleading an open pilicy on automobiles and a certificate 
issued thereunder on a certain automobile, did not plead that a clause, 
avoiding the insurance if a certain locking device was not used, was part 
of the contract, where by referring to the contracts as exhibits attached 
to and made a part of the pleading they showed on their face by their 
dates and date of the locking clause attached that the locking clause was 
not a part of the certificate and did not become a part of the open policy 
until after the certificate was issued. 


(For other cases, see Insurance, Dec. Dig. § 631.) 


4. INSURANCE—DATE ON CLAUSE ATTACHED TO POLICY, 
aa THAN ORDER OF PASTING CLAUSES CON- 
TROLS. 


Where “open” or blanket policy on automobiles on which insured 
should make loans provided that on all cars of less price the $800 “the 
locking device clause attached hereto shall apply,” on the question 
whether such a clause was attached to the open policy before or after a 
certain certificate was issued thereunder, the fact that the locking clause 
was dated after the execution of the certificate controls, rather than 
the fact that the clause was pasted on the policy and a theft clause on 
top of it, as any one desiring to do so could easily paste it on his way 
to avoid the appearance of its having been placed there afterwards. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


5. INSURANCE—LIMITATIONS ON AUTHORITY OF AGENT 
OF INSURANCE COMPANY NOT BINDING ON INSURED 
WITHOUT KNOWLEDGE. 


Secret limitations on the actual authority of agent of insurance 
company could not affect insured relying upon a contract made within 
scope of agent’s apparent authority. 


(For other cases, see Insurance, Dec. Dig. § 91.) 
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6. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN 
FINDING THAT INSURER’S REFUSAL TO PAY VEXA- 
TIOUS. 

In an action on an automobile insurance policy, evidence that insurer 
knew that a clause providing that a specified locking device should be 
maintained on automobile was attached to the open policy after issuance 
of certificate of insurance, where no mistake was pleaded nor shown, 
held to support a finding of vexatious refusal of insurer to pay the loss. 

(For other cases, see Insurance, Dec, Dig. §655[1].) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, 
Judge. 

Action by R. C. Reiter against the Northwestern International Insur- 
ance Company of Milwaukee. From a judgment for plaintiff defendant 
appeals. Affirmed. 


Crow & Newman, of Kansas City, for appellant. 
John B. Gage and Roland Hughes, both of Kansas City, for respon- 
dent. 


DANERHIRSCH et al. v. TRAVELERS’ INDEMNITY CO. 


(New York Supreme Court, Appellate Division, First Department. July 
14, 1922.) 


195 New York Supplement, 110. 


1, INSURANCE—FAILURE TO KEEP ACCOUNT BOOKS HELD 
A CONDITION SUBSEQUENT, WHICH MUST BE PLEADED 
A provision in a burglary insurance policy that insurer shall not be 
liable for damages, unless books of account are kept from which the loss 
can be accurately determined, being a condition subsequent, the failure to 
keep such books is a defense only when pleaded. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH FALSE 

REPRESENTATIONS. 

Where a burglary insurance policy was written on July 1, 1919, on in- 
sured’s representations that he had had no prior losses from burglary 
within 5 years, except as stated, insured’s statment that he had had other 
losses from burglary from 1910 to about 1915 was not sufficient to estab- 
lish false representations. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Appellate Term, First Department. 

Action by Joseph Danerhirsch and another against the Travelers’ In- 
demnity Company. From a determination of the Appellate Term, affirm- 
ing a judgment of the Municipal Court in favor of plaintiff for $913.57, 
defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Dowling Smith, and 
Greenbaum, JJ. 


William J. Moran, of New York City (Daniel Mungall, of New 
York City, of counsel), for appellant. 
S. J. Rosenblum, of New York City, for respondents. 





Misc. ] Goldstock v. Fidelity & Deposit Co. 477 


SmitH, J. [1] This is an action to recover upon a policy of bur- 
glary insurance. The only question submitted to the jury was the ques- 
tion of damages. The policy contained this provision: 

“The company shall not be liable for damages to the premises, furni- 
ture, fixtures, safes, or vault therein, * * * unless books of account 
are kept by the assured and the company can accurately determine there- 
from the actual amount of loss or damage sustained.’ 


I can read this provision in no other way than as a condition sub- 
sequent, rendering the policy void if such books of account are not 
kept. It does not prescribe how proof shall be made in an action upon 
the policy, or what proof may be necessary to sustain such an action. It 
simply makes ineffective the policy if such books are not kept as will 
show accurately the extent of the plaintiffs’ loss. That such books were 
not kept seems to be admitted, and if the defendant had pleaded the 
breach of this condition subsequent, such a fact would have been a com- 
plete defense to the action. But such defense is not here pleaded. 

The defendant made a motion to dismiss the complaint upon the 
ground that such books were not kept, and the plaintiffs’ counsel an- 
swered that motiin by asserting the fact that such defense had not been 
pleaded, and no amendment was sought to be made to the answer. 

In Wolowitch v. National Security Co. of New York, 152 App. Div. 
14, 136 N. Y. Supp. 793, the defense was distinctly pleaded. In Pearlman 
v. Metropolitan Surety Co., 127 App. Div. 539, 111 N. Y. Supp, 882, the 
defense was specifically pleaded. Inasmuch as the condition requires the 
plaintiffs to keep their books subsequent to the making of the contract in 
such form as to show accurately the loss sustained, I am unable to see how 
it can be construed other than as a condition subsequent. 

[2] The defendant further urges reversal upon the ground that the 
proof shows false representations. The policy was written upon the 
Ist of July, 1919. One of the representations made, which is made a 
part of the policy, was that there had been no prior losses from bur- 
glary within five years, except a loss of $500. The defendant relies 
upon the statement of the plaintiffs to the effect that they had had 
other losses from 1910 to about 1915 by reason of burglary. All of 
these burglaries may well have been suffered prior to July 1, 1914. 
even under this admission by the plaintiffs, and as there being no other 
proof of these prior burglaries, the defense of false representations has 
not been established. 

The determination must be affirmed, with costs. All concur. 


—___+-_~—- >> 


GOLDSTOCK v. FIDELITY & DEPOSIT CO. OF MARYLAND. 


(New York Supreme Court, Appellate Division. Third Department. 
July 6, 1922.) 


195 New York Supplement. 94. 


INSURANCE—BURGLAhY INSUn. “CE POLICY HELD NOT TO 
COVER LOSS OF ASSURED’S WIDOW, WHO WAS NOT A 
“RELATIVE PERMANENTLY RESIDING WITH ASSUxkeD,” 
WITHIN THE MEANING OF THAT CLAUSE IN POLICY. 
An insurance policy, indemnifying for the loss of property by a felo- 

nious abstraction from a building “actually occupied by the assured” and 

belonging to assured, or a “relative of the assured permanently resid- 
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ing with the assured,” did not cover a theft of property belonging to his 
widow, occurring after his death. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Trial Term, Schenectady County. 

Action by Lena Goldstock, individually and as executrix of the will 
of Hyman Goldstock deceased, against the Fidelity & Deposit Com- 
pany of Maryland. From a judgment for plaintiffs for $1,075.11, and 
an order denying a motion for a new trial defendant appeals. Reversed, 
and complaint dismissed. 


Argued before Cochrane. P. J., and Henry T. Kellogg. Kiley, Van 
Kirk, and Hinman, JJ. 


Wallace P. Harvey, of New York (John D. Miller and Miller 
& Golden. all of Schenectady, of counsel), for appellant. 
Samuel Levy, of Schenectady, for respondent. 


Henry T. KeLtocc, J. The defendant issued a policy of burglary in- 
surance on April 6, 1919, to one Hyman Goldstock. It thereby agreed 
to indemnity the “person, firm, or corporation named in statement 1 of the 
schedule and herein called the assured for the loss of any of the property 
of the assured described in the said schedule.” which was “occasioned by 
its felonious abstraction from the interior of the house, building, apart- 
ment, or rooms actually occupied by the assured, also described in the 
said schedule and hereinafter called the premises.” The person named 
in statement 1 as the assured was “Hyman Goldsteck.” The property 
described in the schedule was, among other things, jewelry and moneys 
located at the residence of the assured at 324 Summit avenue, Schenectady, 
N. Y. The policy further provided as follows: 

“The company shall not be liable for any loss or damage: (1) Un- 
less the property belong (a) to the assured, or (b) to any relative of the 
assured permanently residing with the assured.” 

The policy was renewed in April, 1920, for the period of one year. 
Thereafter on July 2, 1920, Hyman Goldstock died. leaving a widow, 
Lena Goldstock, who continued to reside at 324 Summit avenue, Schenec- 
tady, N. Y. On August 23, 1920, certain jewelry and moneys were ab- 
stracted from the drawer of a bureau placed in a bedroom at 324 Sum- 
mit avenue, then occupied by Lena Goldstock. This action was there- 
after brought by Lena Goldstock individually, as well as in her capacity 
as the executrix of the last will of Hyman Goldstock, to recover, upon 
the policy of insurance issued to her husband, the value of the articles 
and moneys which had been abstracted. On the trial of the action the 
undisputed proof established that Lena Goldstock was individually the 
owner of such articles and moneys. The question in the case, therefore, 
is whether or not the policy covered, or continued to cover, her property 
at a time after the death of her husband. 

We think that the language of the policy and the nature of the con- 
tract justify the conclusion that the defendant intended to insure only 
such articles as were in the possession of members of the household of 
Hyman Goldstock while he was alive and occupied the heuse at 324 
Summit avenue. Lena Goldstock, under the terms of the policy, was 
insured against loss only during the time when she answered the descrip- 
tion of a “relative of the assured permanently residing with the assured.” 
We do not think that, after death of her husband, she continued to be 
such a relative. Moreover, the felonious abstraction insured against 
was abstraction only from a building “actually occupied by the assured.” 
There was no such abstraction in this case. 

The judgment and order should be reversed, with costs, and the com- 
plaint dismissed. All concur. 





Misc.] Brooklyn Clo. Corp. v. People’s Nat. Fire Ins. Co. 479 


BROOKLYN CLOTHING CORPORATION v. PEOPLE'S NAT. INS. 
CO. 


SAME v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK. 
(New York Supreme Court, Kings County. May, 1922.) 
195 New York Supplement, 27. 


1. INSURANCE—BAILEE HAS INSURABLE INTEIL‘EST IN 

GOODS IN HIS POSSESSION. 

A bailee may insure goods in his possession in his own name and to 
their full value, being so situated that he might be liable for the loss of 
the roods, ‘f destroyed by the peril insured against. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 


3. INSURANCE—POLICY ISSUED TO MANUFACTURER HELD 
TO COVER FULL VALUE OF GOODS IN ITS POSSESSION 
AS BAILEE, AND NOT MERELY ITS INTEREST THEREIN 
FOR WORK DONE. 

Policy insuring clothing manufacturer against loss by “riot and com- 
motion, covering the manufacturer's bui!* and the contents therein 
owned by it, and sold, but not removed, and also the manufacturer’s in- 
terest in and its legal liability for similar property held by it “in trust 
or on commisson or in joint account with others,” held to cover the full 
value of the goods in the manufacturer's possession as bailee, and not 
merely the amount of its personal interest therein for the value of the 
work done. 


(For other cases, see Insurance, Dec. Dig. § 164[2].) 


Actions by the Brooklyn Clothing Corporation against the People’s 
National Fire Insurance Company and against the Fidelity Phenix Fire 
Insurance Company of New York. On plaintiff's motions for sum- 
mary judgments. Motions granted. 


Richards. Smyth & Conway, of Brocklyn (Albert C. Conway, of 
Brooklyn, of counsel), for plaintiff. 
Samson Selig} of New York City, for defendant. 


Fawcett, J. These are motions for summary judgments under rule 
113 of the Rules of Civil Practice. The actions are to recover under poli- 
cies of insurance against loss by “riot and commotion.” Plaintff’s cloth- 
ing manufacturing establishment was invaded by a group of individuals, 
and, among other acts of disturbance, acids and chemicals were spilled 
upon a number of coats upon which the plaintiff was working for the 
owners. For the amount of the value of the work done $250.80 liability 
was conceded, and that amount was duly tendered, but for the value of the 
coats themselves, or the damage thereto, aggregating $791, liability was 
disputed, on the contention that the policy, or rather the policies, for 
beth are the same, was limited to the insurance of plaintiff's personal in- 
terest in the goods. 

[1] In terms the insurance was on the building and “on the contents 
therein owned by the assured, or sold. but not removed; also on his 
[their] interest in and his [their] legal liability for similar property held 
by him [them] as follows, viz.; In trust or on commission, or in joint 
account with others, or on storage or for repairs.” A bailee may insure 
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goods in his possession in his own name and to their full value. There 
is a real value to protect, and he is so situated with reference to it that 
he might be liable for the loss, if destroyed by the peril insured against. 
His actual personal interest and his possible legal liability for the owner’s 
loss make up an insurable ‘nterest; the latter being recognized in the words 
“in trust” (which are in the above quotation from the policies in the pres- 
ent case). Herkimer v. Rice, 27 N. Y. 163; Riggs v. C. M. Ins. Co., 125 
N. Y. 7, 12; Cone v. Nigara Fire Ins. Co., 60 N. Y. 619; Stillwell v. 
>tanles, 19 N. Y. 401. 

[2,3] So far the parties are in accord as to the law. And had there 
been but the words “in trust” used in reference to the goods, as in the 
cited cases, they would still be in accord. There is, however, the word 
“Snterest,’ not present in these cases, and defendant urges that the ef- 
fect thereof was to restrict the liability to the insured’s own interest, 
that is, its limited personal interest for the value of the work done, as 
distinguished from its technical insurable interest to the full value of 
the goods, as that insurable interest is defined in the cases. The ques- 
tion is whether the reference to interest was for strict inclusion of the 
personal interest, with strict exclusion of the insurable interest. I think 
not. Doubt disappears when it is noticed that the term “interest” is 
used in direct conjunction with the term “legal liability for,” so that 
the full phrase reads (and the policy covers) the “interest in and legal 
liability for” the goods “in trust.” 

The bailee’s legal liability for loss of the goods in his care extends to 
loss from riot or commotion as much as from any other risk against 
which he might forefend by whatever reasonable care required. and 
since this legal liability is recognized and insured against by these poli- 
cies in express words, the entire phrase is, as to meaning. controlled 
thereby. Read as a whole, the phrase is an accurate expression of the 
rule of t!2 insurer’s liability for the insured’s full insurable interest, 
declared in the authorities. And if this construction were matter of 
doubt, and the terms used consonant as well with the contention of the 
defendant, an insurable contract must be construed against the insurer, 
because the insurer wrote the contract, and that interpretation adopted 
which is most favorable to the insured. Goldman v. Insurance Co. of 
North America, 194 App. Div. 266, 267, 185 N. Y. Supp. 210; Preston 
v. AZtna Insurance Co.. 193 N. Y. 142, 144, 85 N. E. 1006, 19 L. R. A. 
(N..S.) 133. 

[4] The minor contention of the defendant that rule 113 does not 
apply. because the claim is not on a debt or liquidated damage, is un- 
sound. After loss has occurred under a policy, the liability. theretofore 
conditional, becomes an absolute one; that is to say, a debt. New York 
Life Ins. Co. v. Universal Life Ins. Co. 88 N. Y. 424, 429. In Penin- 
sular Transportation Co. v. Greater Britain Ins. Corporation (Sup.) 193 
N. Y. Supp. 885, rule 113 was ermlie*? in an action for an insurance 
loss, apparently without question. 

Motion for judgment in each case is granted. 

Ordered accordingly. 





Life. ] National Casualty Co. v. McCarn. 


LIFE. 


NATIONAL CASUALTY CO. v. McCARN. (6 Div. 529.) 
(Supreme Court of Alabama. April 13, 1922.) 
93 Southern Reporter, 31. 


1. INSURANCE—COMPLAINT ALLEGING POLICY KEPT IN 
FORCE BY PAYMENT OF STIPULATED PREMIUMS HELD 
SUFFICIENT. 


Where, in an action on a life insurance policy, the complaint alleged 
that all stipulated premiums essential to continue the insurance and keep 
it in force and effect at the time of insured’s death had been paid, a de- 
murrer to the pleading was properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


3. INSURANCE—QUESTION OF SEASONABLE PAYMENT Ur 
LIFE INSURANCE PREMIUM HELD FOR JURY. 


In an action on a life policy, where the evidence gave the factors in 
a calculation that served to show payment of a sufficient aggregate sum 
to cover the premiums for the period in controversy, the question of the 
seasonable payment of the premium was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Jefferson County; Dan A. Greene, Judge. 

Action by Mary E. McCarn against the National Casualty Company, to 
recover from a policy on the life of her deceased husband against ac- 
cidental death. Judgment for the plaintiff, and defendant appeals. Af- 
firmed. 


The two charges noted as refused to the defendant are as follows: 


(3) If you believe the evidence, you must find that no premium due 
for the month of April, 1919, on the policy sued on, was ever paid to the 
defendant or its duly authorized agents prior to the happening of the ac- 
cidental injuries alleged in the complaint. 

(6) I charge you that, if you believe from the evidence the check 
of $2.45 mailed to Agent West on April 7, 1919, even though cashed by 
the said West for the defendant, would not reinstate the policy, so as to 
cover any loss or disability from accidental injuries sustained by the in- 
sured on April 5, 1919. 


Edgar Allen and Graham Perdue, both of Birmingham, for appellant. 
Wm. Vaughan and W. M. Sorrell, both of Birmingham, for appellee. 


31——-Vol. LX. 
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NATIONAL COUNCIL, JUNIOR ORDER OF UNITED AMERICAN 
MECHANICS v. HILL. (8 Div. 451.) 


(Supreme Court of Alabama. April 13, 1922. Rehearing Denied June 
30, 1922.) 


93 Southern Reporter, 812. 


1. INSURANCE—FOREIGN INCORPORATED BENEFIT ASSO- 
CIATION DOING BUSINESS IN STATE SUABLE HERE. 
If a nonresident incorporated benefit association is doing business in 
the state, an action against it is suable in the state, service being had on 
the insurance commissioner under Acts 1911, p. 712, § 17. 


(For other cases, see Insurance, Dec. Dig. § 810.) 


2. INSURANCE—REASONABLE CONDITIONS PRECEDENT TO 
BRINGING SUIT AGAINST ARE BINDING. 
Members of mutual benefit associations are bound by reasonable pro- 
visions in the constitution and by-laws of such associations looking to the 
adjustment and settlement of claims without recourse to suits at law. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


3. INSURANCE—REGULATION UNDULY LIMITING MEMBERS’ 
RIGHTS TO RESORT TO COURTS HELD INVALID. 
Provisions as a condition precedent to an action against benefit asso- 

ciation that “No member * * * shall resort to the civil courts * * * 

until such member * * * shall have exhausted all remedies in the 

tribunals of the order” and prescribing the requisite procedure in getting 
an adjustment before the “national judiciary” held unreasonable and con- 
trary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 

Action for death benefit by Kate M. Hill against the National Coun- 
cil, Junior Order of United American Mechanics. From a judgment for 
plaintiff, defendant appeals. Transferred from Court of Appeals under 
section 6, Acts 1911, p. 449. Affirmed. 


Thos. W. Weit of Decatur, for appellant. 
E. C. Nix, and G. O. Chenault, both of Albany, for appellee. 


on 


NEW YORK LIFE INS. CO. et al. v. WATTERS. (No. 111.) 


(Supreme Court of Arkansas. July 3, 1922. Rehearing Denied Sept. 
25, 1922.) 


243 Southwestern Reporter, 831. 


1. INSURANCE—SELF-INFLICTED DEATH PRESUMED AC- 
CIDENTAL. 
As respects the defense of suicide in action on a life policy, where 
death is self-inflicted it is presumed to have been accidental, until the 
contrary is made to appear. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 





Life. ] Mott v. Sovereign Camp, W. O. W. 483 


2. INSURANCE—REFUSAL TO INSTRUCT DIRECTED VERDICT 
FOR INSURERS ON DEFENSE OF SUICIDE HELD ERROR. 


In an action on life insurance policies, evidence consisting of the 
course of the bullet that killed insured, the powder burn, and his stand- 
ing position when shot, showing that at the time the pistol was shot it was 
in insured’s hand pointed at his head, held conclusively to establish sui- 
cide, so that it was error to refuse an instructed verdict for defendant 
insurers. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Pulaski County; A. F. House, Judge. 

Action by Anna L. Watters against the New York Life Insurance 
Company and others. From a judgment for plaintiff, defendants appeal. 
Reversed and dismissed. 


Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for 
appellants. 

Coleman, Robinson & House and Hendricks & Snodgrass, all of Little 
Rock, for appellee. 


MOTT v. SOVEREIGN CAMP, W. O. W. (No. 199.) 
(Supreme Court of Arkansas. Oct. 16, 1922. Rehearing Denied Nov. 20, 
1922.) 


244 Southwestern Reporter, 733. 


1. INSURANCE—INSURER HAS BURDEN OF PROVING THAT 
INSURED COMMITTED SUICIDE. 


In a suit on a policy under which there was no liability for suicide 
insurer has the burden of proving that insured committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. INSURANCE—EVIDENCE HELD TO SHOW AS MATTER OF 
LAW THAT INSURED COMMITTED SUICIDE. 


In a suit on a life insurance policy, circumstantial evidence held to 
warrant directed verdict for defendant on defense of suicide. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
Humphreys, J., dissenting. 


Appeal from Circuit Court, Yell County; A. B. Priddy, Judge. 
Action by Sarah T. Mott against the Sovereign Camp Woodmen of 
the World. From a judgment for defendant, plaintiff appeals. Affirmed. 


R. F. Sandlin, of Ola, and Wilson & Champers, of Danville, for ap- 
pellant. 


T. E. Helm, of Little Rock, for appellee. 
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HOME MUT. BEN. ASS’N. v. ROWLAND. (No. 242.) 
(Supreme Court of Arkansas. Nov. 6, 1922.) 
244 Southwestern Reporter, 719. 


1. INSURANCE—STATUTE AS TO INSURABLE AGE IN BENE- 
FIT SOCIETIES HELD NOT TO APPLY TO CERTIFICATE 
ISSUED BEFORE ENACTMENT. 

Acts 1917, p. 2087 (Crawford & Moses’ Dig. § 6068 et seq.), regulat- 
ing fraternal benefit societies, does not apply to question of age of one 
to whom a benefit certificate was issued prior to the enactment of the 
statute. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


2. INSURANCE—BY-LAWS OF BENEFIT SOCIETY WAIVED, 
WHEN AGENT ISSUES POLICY WITH KNOWLEDGE OF 
MISREPRESENTATION OF AGE. 


The by-laws of an insurance society, restricting the age at which a 
certificate will not be issued, are waived where agent of insurer, with 
knowledge of the misstatement of age, issues a certificate and receives pre- 
miums in payment. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE—WHERE NO FRAUD SHOWN, MISSTATE- 
MENT OF INSURED’S AGE HELD NOT TO REQUIRE IN- 
STRUCTION ON THAT ISSUE. 


Where, in an action on a benefit certificate, there was no proof of 
fraud, though it appeared that insurer’s agent was a son-in-law of insured, 
and there was a misstatement of insured’s age in the application, it was 
not error to refuse an instruction that, if the agent was acting fraudulent- 
ly or collusively, insurer would not be bound by his knowledge. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


6. INSURANCE—BY-LAWS FIXING AMOUNT OF BENEFIT 
HELD TO CONSTITUTE CONTRACT. 


In an action against a beneficial association to recover benefits, the 
by-laws of the association fixing the amount of the benefit constitute the 
contract between the parties. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


Appeal from Circuit Court, Hempstead County; Geo. R. Haynie, 
Judge. 
_ Action by Sallie E. Boyd Rowland against the Home Mutual Bene- 
fit Association. From a judgment for plaintiff, defendant appeals. Re- 
versed and rendered. 


Longstreth & Bohlinger, of Little Rock, for appellant. 
Bush & Bush, of Prescott, for appellee. 
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NATIONAL BENEV. SOC. v. BARKER. (No. 252.) 
(Supreme Court of Arkansas. Nov. 6, 1922.) 
244 Southwestern Reporter, 720. 


2. INSURANCE—“ACUTE” PELLAGRA NOT WITHIN POLICY 
EXEMPTION OF LIABILITY FOR DEATH FROM “CHRONIC” 
DISEASE. 

An “acute” disease is one “attended with symptoms of some degree 

of severity and coming speedily to a crisis; opposed to chronic,” and a 
chronic one is “continuing for a long time, lingering, habitual” and where 
the certificate of membership in an insurance society and the by-laws 
exempted it from liability if the insured died of malaria, and made it lia- 
ble for only 10 per cent. if one died of a chronic disease, an acute case 
of pellagra would not come within the liability exemption clause. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from Circuit Court, Monroe County; Geo. W. Clark, Judge. 
Action by Sarah H. Barker against the National Benevolent Society. 
rom judgment for plaintiff, defendant appeals. Affirmed. 


Roy D. Campbell, of Cotton Plant, for appellant. 
C. F. Greenlee, of Brinkley, for appellee. 


Humpureys, J. Appellee instituted suit in the Monroe circuit court 
against appellant, to recover $250 upon a certificate of membership is- 
sued by appellant to her daughter, Annie M. Barker, on November 7, 1918, 
irsuring her life against death on account of certain kinds of sickness. 
It was alleged that the certificate provided for the payment of that sum to 
her father, but if dead, then to her mother, if the insured paid her dues 
and should die six years after the date of the policy. It was also alleged 
that the insured paid her dues regularly until her death, and that she died 
on September the 8th, 1920, subsequent to the death of her father. 

Appellee filed an answer admitting the issuance of a certificate of 
membership in its society, and the payment of dues thereon, but alleging 
that, under the provisions of the certificate and by-laws of the society, 
it was exempt from liability if the insured died of malaria, and liable for 
only 10 per cent. of the face value of the certificate if she died of a chronic 
disease; that she died from the effects of either malaria or pellagra, and 
that pellagra was a chronic disease. 

The cause proceeded to a hearing upon the pleadings and testimony, 
at the conclusion of which each party asked for a peremptory instruction. 
The court thereupon directed a verdict for appellee in the sum of $250. 
After the court decided the case on the merits, appellant requested other 
instructions which were refused. In our view of the case it is un- 
necessary to set them out or state them in substance. An appeal has 
been duly prosecuted to this court from the verdict and judgment render- 
ed pursuant thereto. 

There was a clause in the membership certificate and by-laws of the 
society exempting appellant from liability for the death of the insured 
on account of malaria or chronic disease. The evidence was in conflict 
as to whether the insured died of malaria or pellagra. 

Appellant testified that her daughter died from the effects of pellagra; 
that Dr. Thornton, who attended her, said she had pellagra; that she 
had been well all her life until she became ill in July, 1920, before her her 
death in September following. 
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Dr. Gephart testified that he was called as a physician to see the in- 
sured in September, 1920, and found her suffering from symptoms of 
pellagra. 

Dr. Thornton, the regular attending physician of the insured in her 
last illness, on direct examination, testified that she died from the effects 
of malaria; that pellagra was a chronic disease. On cross-examination, 
however, he testified: 

“About two months previous to her death she developed all of the 
signs of an acute case of pellagra, but in about a month and a half these 
acute signs receded and she resumed her usual duties.” 

[1] Under the doctrine announced in the case of St. L. S. W. R. 
Co. v. Mulkey, 100 Ark. 71, 139 S. W. 643, Ann. Cas. 1913C, 1339, and many 
later cases cited in the case of Webber v. Rodgers, 128, Ark. 25, 193 S. 
W. 87, and a very recent case of J. T. Fargason Co. v. Bank of Lepanto 
(Ark.) 244 S. W. 456, the request made by appellant and appellee for a 
verdict in his favor, without requesting any other instructions before the 
court decided the case on its merits, was tantamount to the agreement on 
their part for the court to decide the issues of fact involved in the case. 
After the court granted their request and determined the issues of fact 
in favor of appellee, it was too late for appellant to request other in- 
structions submitting the same issues to the jury, The effect of the origin- 
al requests of the parties was to waive the right to have the issues of fact 
determined by the jury. This court must give the same effect to the di- 
rection of the trial court as is given to the verdict of a jury. 

[2] The verdict of a jury will not be set aside on appeal if there is 
. ny substantial evidence to support it. There was evidence tending to show 
that the insured died from the effects of an acute case of pellagra. An 
acute disease, according to Webster, is one “attended with symptoms of 
some degree of severity and coming speedily to a crisis—opposed to chro- 
nic.” And a chronic disease is one “continuing for a long time; linger- 
ing; habitual.” Under this definition, an acute case of pellagra would 
not come within the liability exemption clause in the policy and by-laws 
of appellant. 

[3] In the course of the trial the court permitted appellee to show 
the cause of the insured’s death by her attending physician, Dr. Gephart, 
but refused to permit appellant to prove the cause of her death by Dr. 
Thornton, who was the insured’s general attending physician in her last 
illness. The evidence of Dr. Thornton was excluded because the informa- 
tion elicited was information acquired by him while attending the insured 
in a professional character. Such information is a matter of privilege un- 
der section 4149 of Crawford & Moses’ Digest, and cannot be introduced 
in evidence without the consent of the patient or the patient’s representa- 
tive. It is argued by appellant that appellee waived the right to object to 
the testimony of Dr. Thornton relative to the condition of the insured be- 
cause she herself introduced the testimony of Dr. Gephart concerning 
the insured’s condition. This court has decided otherwise. Mo. & N. A. 
R. Co. v. Daniels, 98 Ark. 352, 136 S. W. 651; K. C. S. R. Co. v. Miller, 
117 Ark. 396, 175 S. W. 1164. 

No error appearing, the judgment is affirmed. 
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MAR SHEE v. MARYLAND ASSUR. CORPORATION, BALTI- 
MORE. (S. F. 9778.) 


(Supreme Court of California, Oct. 26, 1922. Rehearing Denied Nov 
25, 1922.) 


210 Pacific Reporter, 269. 


5. INSURANCE—PRESUMPTION THAT SHOOTING OF _IN- 
SURED WAS NOT CRIMINAL OR WRONGFUL HELD OVER- 
COME BY CIRCUMSTANCES. 


In action on life insurance policy which excluded liability for death 
resulting from murder, the presumption under Code Civ. Proc. § 1963, 
subd. 1, that the shooting of insured was not criminal or wrongful, and 
hence must have been accidental, was overcome, and would not support a 
verdict, where it appeared from plaintiff’s own evidence that insured was 
shot twice in the back, and that no person was in sight when witnesses 
arrived at the scene of the killing; it being inconceivable how he could have 
been so shot unless the person doing the shooting was aiming at him. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Lawlor, J., dissenting. 
Shaw, C. J., dissenting in part. 


In Bank. 

Appeal from Superior Court, City and County of San Francise » 
Daniel C. Deasy, Judge. 

Action by Mar Shee, sometimes called Mah See, against the Mary- 
land Assurance Corporation, Baltimore. From a judgment for plaintiff 
defendant appeals. Reversed. 


Rehearing denied; Lawlor and Sloane, JJ., dissenting. Waste, J., 
absent. 


John Ralph Wilson, C. B. Morris, and Fred L. Berry, all of San 
Francisco, for appellant. 

Harding & Monroe and Robert H. Borland, all of San Francisco, 
for respondent. 


_ Myers, J. pro tem. Plaintiff brought this action as the bene- 
ficiary under an accident insurance policy issued to Fong Wing, which in- 
sured him against “loss resulting from bodily injuries, including death 
resulting therefrom, effected independently and exclusive of all other 
causes directly through accidental means.” Upon this policy was indorsed 
a rider or proviso as follows: 


“Nor shall the company be liable for any injury, fatal or otherwise, 
resulting directly or indirectly from murder, highbinder acts, or tong 
wars, anything else in the policy to the contrary notwithstanding.” 

The defendant denied that the death resulted through accidental 
means, and alleged affirmatively that the déath of the insured resulted 
from “murder, highbinder acts, and tong wars.” Plaintiff had judg- 
men below, and the defendant appeals on the ground of insufficiency of 
= ahseess to sustain the findings and of errors of law occurring at the 
rial. 

The facts so far as established by the evidence are substantially as 
follows : On December 21, 1918, at about 8 o’clock in the evening, the 
insured, Fong Wing, left his store on Waverly place in the city of San 
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Francisco, presumably for the purpose of going to a drug store on the 
corner of Clay street and Grant avenue. About 15 minutes thereafter 
four or five or six shots were heard in rapid succession; there being an 
appreciable interval between the first two and those which followed. A 
witness who was in front of his store on Waverly place, diagonally across 
from Fong Wing’s store, ran out to the street immediately upon hear- 
ing the shots, and found Fong Wing lying upon the sidewalk mortally 
wounded. No other person was in sight upon the street at that time, 
nor was anyone heard running or walking away from that vicinity, nor was 
any smoke from the shots visible. It was after dark, and the street 
lights were burning, but it was “not very light” at that point. Fong 
Wing had been shot twice in the back with bullets of 38 caliber or larger, 
one of which entered between the shoulders, slightly to the left of the 
spine, and the other of which entered the posterior portion of his left 
side, just above the hip bone. Both bullets had ranged somewhat down- 
ward in their course through his body, and either one was sufficient to 
cause death. He died about three hours thereafter. 


It also appeared in evidence that the insured was a director of the 
China Mail Steamship Company, a corporation which had about 9,000 
Chinse stockholders; that this corporation had expended more than $3,- 
000,000 in a manner which met with intense dissatisfaction on the part 
of some of its stockholders, and that various threats had been made 
against its officers, both orally and by means of annonymous letters. The 
precise nature of the threats does not appear. Some of them could be 
construed as threats of personal violence towards some official of the 
steamship company, and others of them appear to have been merely at- 
tempts to extort bribes or hush money upon the threat to hold up a pend- 
ing bond issue of the corporation by means of legal proceedings. It 
does not, however, appear that any threat of any character was directed 
at Fong Wing personally. It further appears that about six months prior 
to the shooting a number of officers and stockholders of the corporation, 
among whom was Fong Wing, had applied to the chief of police, tell- 
ing him of threats which had been made against them, and asking for 
police protection. 

In support of its contention that the evidence is insufficient to sup- 
port the findings, the defendant makes two points: The first is that un- 
der the circumstances of this case the plaintiff is precluded from recovery 
vy the verdict of the coroner’s jury, a certified copy of which was re- 
<sived in evidence. The terms of the policy required the claimant there- 
under to attach to and include with her proofs of death a certified copy 
of the verdict of the coroner’s jury, which was done. This verdict 
fouid “that said deceased was murdered by parties unknown to the jury.” 
Defendant contends that the verdict of a coroner’s jury is competent evi- 
dence because found and rendered in the course of an official proceeding 
of a judicial character, and relies upon People v. Devine, 44 Cal. 452, 
458, as so holding. The sole question there before this court was as to the 
admissibility of the deposition of a witness at the coroner’s inquest for 
the purpose of impeaching that witness by showing that her testimony 
given at the trial was contradicted by her testimony given at the inquest. 
The conclusion there reached as to the judicial character of the proceed- 
ings was based upon the uniform holdings of the English courts to that 
effect, under the common law and the statute of 4 Edward I, but in so 
concluding this court overlooked a fundamental difference between coro- 
ner’s inquest under the English law and the proceedings called by the 
same name under the law of this state. Under the English law, one 
important purpose of the coroner’s inquest was to ascertain and deter- 
mine whether or not the circumstances were such as would result in 
and escheat to the crown of the real property of the deceased, and 
to make an official record of such determination. 1 Jones’ Blackstone, 


§ 478. 
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[1, 2] In this state substantially all the rules of law governing 
the conduct of inquests are to be found in the Penal Code (sections 1510, 
1520), the provisions in the Political Code (sections 4143, 4148) having 
to do mainly with the subject of fees and expenses and the preservation 
of vital statistics. It appears from a consideration of all of these pro- 
visions that the primary purpose of such inquest under our laws is to 
provide a means for the prompt securing of information for the use of 
those who are charged with the detection and prosecution of crime. We 
conclude therefore that, while in England a coroner’s inquest may be 
fairly said to be in the nature of a judicial proceeding in rem, no such 
dignity or weight attaches to such an inquest in this state; that while 
such proceedings in this state may partake somewhat of a judicial char- 
acter, they do not do so to an extent which confers upon the verdict 
of such a jury any inherent evidentiary value so as to render it admis- 
sible in evidence as against either party to an adversary civil action. 


[3] It is urged by counsel for appellant that if the coroner’s verdict 
was not mherently competent it was rendered competent as against the 
plaintiff by the fact that she delivered a certified copy of it to the de- 
fendant as a part of her proofs of death; that by so doing she must be 
held to have adopted it as her own declaration; and it is accordingly ad- 
missible in evidence as against her, as her own admission against interest. 
This, notwithstanding the fact that she was required by the terms of the 
policy to furnish a copy of the coroner's verdict as a part of the proofs 
of death. In support thereof they cite the decision of this court in 
Walther v. Mutual Life Ins. Co., of New York, 65 Cal. 417, 4 Pac. 413, 
which appears to fully support their contention. That was an action upon 
an insurance policy which excluded “self-destruction in any form” as a 
ground of liability. The defense was suicide. Upon the trial the plain- 
tiff offered, for the sole purpose of proving compliance with the terms 
of the policy, the proofs of death, which included a copy of the coro- 
ners verdict finding that the deceased committed suicide. This court 
held that when the papers were in evidence they were in for all purposes; 
that they were prima facie evidence of suicide, placing upon the plaintiff 
the burden of overcoming the presumption thus raised; and that, inas- 
much as she had offered no other evidence of the cause of death, she 
could not recover. It was csserted in the briefs, but not stated by the 
court, that plaintiff was required by the terms of the policy to furnish the 
copy of the verdict with her proofs of death. No reason was stated in 
the opinion for the conclusion thus reached, other than the citation of 
ae case of Insurance Co. v. Newton, 22 Wall. (89 U. S.) 32, 22 L. Ed. 

An examination of that case discloses that it falls far short of sup- 
porting the rule here contended for and apparently adopted in the Wal- 
ther Case. That also was an action upon a policy defended on the ground 
of suicide. The proofs of death in that case included a number of af- 
fidavits together with a copy of the corner’s verdict; and the affidavits, 
as well as the verdict all showed death by suicide. The defenadnt offered 
them in evidence, and their exclusion by the trial court was held to be 
prejudicial error. The Supreme Court held that they “were admissible 
as representations on the part of” the plaintiff, saying: 


“They were intended for the action of the company, and upon their 
truth the company had a right to rely. Unless corrected for mistake, the 
insured was bound by them. Good faith and fair dealing required that 
she should be held to representations deliberately made.” (Italics ours.) 


It is apparent that the court in using this language had in mind the 
affidavits, the procurement of which by the plaintiff rested largely in her 
discretion, and the submission of which to the company was, in large 
measure at least, her voluntary act. The quoted language is entirely 
inapt to describe the coroner’s verdict, in the framing of which the plain- 
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tiff could have no voice and in the submission of which to the company 
she could have no choice. We are confirmed in this conclusion by the 
following language of the Supreme Court of Massachusetts, quoted with 
approval in the opinion in the Newton Case: 


“The effect of such disclosure [of purported facts in the proofs of 
death] to defeat the action must depend upon the degree to which the 
plaintiff is bound by the statement. .1f not sworn to by the plaintiff, nor 
treated by him in such manner that he is concluded by his conduct, the 
whole question will be open .to explanation and proof.” (Italics ours.) 


We conclude therefore that where, as here, the policy requires the 
furnishing of a copy of the coroner’s verdict with the proofs of 
death, the claimant is not to be held, by the mere compliance with such 
requirement, to have adopted as his own the recitals or declarations con- 
tained in such verdict. If the Walther Case, supra, is to be construed as 
in conflict with this conclusion, it is to that extent disapproved and over- 
ruled. We do not intend to intimate that there may not be circumstances 
under which the claimant under such a policy should be held to have 
adopted as his own the declarations or recitals in such a verdict and to 
have thus rendered them competent evidence against him. But no such 
circumstances have here been made to appear: 

There was direct evidence to the effect that Fong Wing was not 
at any time connected with any highbinder tong, and that there was no 
tong war at that time which affected the tong or family of which he was 
a member, so that appellant’s claim in this connection narrows down to 
the contention that the evidence shows without conflict that he was mur- 
dered. Appellant concedes that under the circumstances here shown the 
plaintiff was entiltled, in the first instance, to the benefit of the presump- 
tion of law that the shooting was accidental, rather than criminal. But 
it claims that where, as here, the facts are prowed to the contrary, the 
presumption is dispelled, the conflict vanishes, and nothing remains to 
support the finding of the court. 


[4] There seems to be some confusion in the decisions of this state 
with respect to the extent to which under various circumstances pre- 
sumptions of law are to be regarded as evidence of facts. The Code ex- 
pressly declares them to be evidence (Code Civ. Proc. §§ 1957, 1963), and 
admonishes the trial judge to instruct the jury on all proper occasions 
“that they are not bound to decide in conformity with the declarations 
of any number of witnesses, which do -not produce conviction in their 
minds, against a * * * presumption.” Code Civ. Proc. § 2061, subd. 2. 

Among the decisions of this court recognizing and applying the fore- 
going rule may be mentioned the following: Sarraille v. Calmon, 142 
Cal. 651, 76 Pac. 497; Adams v. Hopkins, 144 Cal. 19, 77 Pac. 712; Moore 
v. Gould, 151 Cal. 723, 91 Pac. 616; People v. Siemsen, 153 Cal. 387, 
390, 95 Pac. 863; Freese v. Hibernia Sav., etc., Soc., 139 Cal. 392, 73 
Pac. 172; Gilmour v. North Pasadena Land, etc., Co., 178 Cal. 6, 171 
Pac. 1066. 

On the other hand is the line of cases illustrated by the case of Sav- 
ings & Loan Socy. v. Burnett, 106 Cal. 514, 529, 39 Pac. 922, 925, relied on 
by appellant, wherein it is said: 


“Disputable inferences or presumptions, while evidence, are evidence 
the weakest and least satisfactory. They are allowed to stand, not against the 
facts they represent, but in lieu of proof of them. The fact being proven 
contrary to the presumption, no conflict arises; the presumption is simply 
overcome and dispelled.” 


Among the cases which appear to follow and apply this rule are the 
following: Savings & Loan Socy. v. Burnett, 106 Cal. 514, 529, 39 Pac. 
922; Larrabee v. Western Pac. Ry. Co., 173 Cal. 743, 747, 161 Pac. 750; 
Williams v. Hasshagen, 166 Cal. 386, 390, 137 Pac. 9; Freese v. libernia 
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Sav., etc., Socy., 139 Cal. 392, 73 Pac. 172; King v. Hercules Powder 
Co., 39 Cal. App. 223, 187 Pac. 531; Brown v. Chevrolet Motor Co., 39 
Cal. ‘pp. 738, 179 Pac. 697; Maupin v. Solomon, 41 Cal. App. 323, 183 
Pac. i 

There is a third group of cases which recognize the rule that, “as 
against a proved fact, or a fact admitted, a disputable presumption has 
no weight,” but hold also that— 


“Where * * * an endeavor is made to establish a fact contrary 
to the presumption, the fact in dispute still remains to be determined 
upon a consideration of all of the evidence including the presumption.” 
Pabst v. Shearer, 172 Cal. 239, 242, 156 Pac. 466; Pacific Portland C. 
Co. v. Reinecke, 30 Cal. App. 501-507, 158 Pac. 1041; People v. Milner, 122 
Cal. 171, 179, 54 Pac. 833. 


In order then to resolve this apparent conflict it becomes important to 
determine what is “a proved fact,” within the meaning of the rule. Look- 
ing to the nature of the evidence by which the fact was “proved,” con- 
trary to the presumption in the several cases so holding, we find that in 
both the Burnett Case and the Larrabee Case, supra, the fact was proved 
by the testimony of both the witnesses for the plaintiff and the witnesses 
for the defendant, without substantial conflict, and that the fact so proved 
was irreconcilable with the presumption, In the Williams and Freese 
Cases. supra. none of the testimony in support of the facts contrary to the 
presumption was given by witnesses of the party who relied upon the 
presumption. and the court in those cases. while recognizing the rule that 
as against a proved fact a presumption disappears. refused to apply it 
to that situation. 

In the cases above cited from the District Court of Appeal, that court 
in each instance recognized and undertook to apply the rule, but did not 
in fact do so, as it was there dealing in each instance, not with a pre- 
sumption of law, but with an inference of fact. That distinction was 
pointed out by this court in its order denying a hearing in the Maupin Case, 
supra. 

In the case of Albert v. McKay & Co., 174 Cal. 451, 457, 163 Pac. 
666, this court held, in effect, but without discussion, that a presumption 
cannot be deemed to give rise to a conflict of evidence, unless the pre- 
compen on the one hand is irreconcilable with the evidence on the other 
hand. 

From the foregoing we deduce that a fact is proved as against a party 
when it is established by the uncontradicted testimony of the party him- 
self or his witnesses, under circumstances which afford no indication 
that the testimony is the product of mistake or inadvertence; and that, 
when the fact so proved is wholly irreconcilable with the presumption 
sought to be invoked, the latter is dispelled and disappears from the 
case. 

[5. 6] Considering the evidence herein the light of this rule. it is 
apparent that the evidence which is claimed by appellant to prove that 
the insured was murdered in the carrying out of a conspiracy to black- 
mail the steamship company is of such a vague and insubstantial char- 
acter that it goes no further than to arouse a suspicion or afford ground 
for conjecture or speculation. Furthermore, it was in no way binding 
upon the plaintiff. But the proof of the facts and circumstances im- 
mediately surrounding the shooting was furnished by plaintiff's own wit- 
nesses, was uncontradicted, and its truth is not questioned by either 
party. Are the facts thus proved irreconcilable with the presumption 
relied on by plaintiff? In this connection it should be noted that, strictly 
speaking, there is no presumption of law that the shooting was acci- 
dental. The presumption here involved is “that a person is innocent of 
crime or wrong.” Code Civ. Proc. § 1963, subd. 1. As applied to the 
present situation, the presumption is that the shooting was not criminal 
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or wrongful, from which the conclusion would follow that it must have 
been accidental. But we are unable to conceive of any set of circum- 
stances under which the insured could have been shot twice, in the man- 
ner here shown, unless the person who did the shooting was aiming at 
him. We are thus led inevitably to the conclusion that the person who 
did the shooting intended to shoot either Fong Wing or some other per- 
son for whom he mistook Fong Wing. But the killing, in either of these 
events, constituted murder in the first degree. People v. Suesser, 142 
Cal. 354, 366, 75 Pac. 1093. 

The facts thus proved being wholly irreconcilable with the pre- 
sumption of innocence, it is dispelled thereby, and no evidence remains to 
support the finding that the insured was not murdered. As the judgment 
must be reversed for this reason, it is unnecessary to here consider the 
claimed errors of law, which are discussed in the opinion in the com- 
panion case of Mah See v. North American Accident Insurance Co., 210 
Pac. —, this day filed. 

The judgment is reversed. 

We concur: Waste, J.; Lennon, J.; Richards, Justice pro tem. 


SuHaw, C. J. I concur, but I do not agree that the fact of murder 
must be proved by “uncontradicted testimony of the party himself or of 
his witnesses, under circumstances which afford no indication that the 
testimony is the product of mistake or inadvertence.” Such circum- 
stances must be weighed by the court or jury, and the testimony need 
not be uncontradicted. ° 


Lawtor. J. I dissent. The majority opinion concedes the legal pre- 
sumption that the killing was not criminal applies, but holds that the 
evidence offered on behalf of respondent that the decedent was twice 
shot in the back constituted a proved fact, within the meaning of the 
rule there laid down. which rebutted that presumption. It may be as- 
sumed on appeal that a fact is proved and such a presumption dispelled 
within the meaning of the rule when, for instance, a witness for the 
party claiming the presumption testified directly to the contrary, or when 
the uncontradicted testimony offered by such a party is irreconcilably 
opposed to the presumption. But such an assumption is not to be 
indulged if in determining whether a fact has been proved it is necessary 
to consider the probative force of the evidence. In every case the pre- 
sumption and the other evidence must be considered together. In either 
of the above instances only one inference could be drawn from the evi- 
dence, and that would be in favor of the other part. Of course, where 
opposing inferences may be drawn, the one found by the trial court 
will not be disturbed on appeal. 

The main opinion proceeds on the theory that, as matter of law, only 
one inference is deducible from the evidence offered by respondent, and 
that therefore the presumption has been overcome. In my opinion the 
evidence is susceptible of two inferences—either that the killing was not 
intentional or that it was murder. 

The circumstances are these: Suddenly several shots were heard, 
and two bullets were found in different portions of decedent’s back. 
Wong Ming Yin went immediately to the scene. He saw no other per- 
son in the vicinity. No smoke was visible, no weapons were found, and 
no one was heard running away. The only statement made by the 
wounded man was to give his name. It may be remarked that if we 
were considering whether the foregoing evidence established the corpus 
delicti it could hardly be claimed we would not be bound to uphold a find- 
ing either that the death was or was not caused by criminal means. 

In appellant’s third amended answer it is alleged that Fong Wing’s 
death was directly caused by highbinder acts or by other unlawful acts 
and personal disputes and tong wars which resulted in his murder. The 
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finding is a negation of this defense. Concerning the evidence admitted 
under the above allegations of the answer as tending to establish a mo- 
tive for the. killing, it may be pointed out that several settlements had 
been made by the officers of the steamship company, of whom the de- 
ceased was one, with the dissatisfied stockholders; that six months in- 
tervened the request for polic protection and the shooting; that deceased 


was not a member of a fighting tong. One Fong Fat testified as fol- 
lows: 


“Q. When you first heard the first shot. that is when the sound 
came to your ear, did you look out? A. I looked out as much as I 
could, but I don’t care to go out. Q. Why didn’t you care to go out? 
A. There was more or less trouble going on you know. Q. In China- 
town? A. Among the tongs. The chances if I would go out I might get 
in the way, there is so much flying bullets anyways, and one is liable to 
catch it, so I did not care to go out.” 


Man Quoag Fong, general manager of the steamship company. testi- 
fied that— 


“After the death of Mr. Fong Wing we at that time, and even up 
to the present time, did not know the reason for his death.” 

There is no evidence that the deceased took an active part in the 
affairs of the steamship company which led to the trouble between the 
officers and the stockholders, although he joined in the request for 
police protection. It was testified that no weapons were taken from 
Fong Wing. 

In weighing the probabilities of the evidence it is conceivable to me 
that the trial court could have concluded, as against the circumstance 
upon which the prevailing opinion relies—that two bullets were in Fong 
Wing’s back—that it was more likely he came to his death as a result 
of a shooting affray between other Chinese than that he was the object 
of assassination. Upon the face of the evidence one theory would be 
no more speculative than the other. The fact that Fong Wing was un- 
armed and that there was an interval after the second shot, might have 
indicated to the trial court that the shooting was between other persons. 
Under either theory those responsible for the shooting would naturally 
disappear and take their weapons with them. 

Evidence of the presence or absence of motive is always admissible 
in such cases, and often is of a most persuasive character. It must be 
presumed from the record in this case and in favor of the finding that 
the court decided there was no motive for the killing. It may also have 
reasoned that if the shooting was intentiinal Fong Wing would have said 
more to his fellow countryman than to merely mention his name, and 
—_ more than two of the bullets would have found lodgment in his 
body. 

In the summary of the evidence I have not attempted to determine its 
probative value, but have only considered the effect which the court be- 
low might have given to it. I cannot avoid the conclusion that the evi- 
dence would support either theory, and that for this court to hold it 
could not have the effect stated in the findings is to invade the province 
of the trial court. It seems plain to me beyond controversy that in ar- 
riving at the conclusion that only one inference could be drawn from 
the evidence the majority opinion must of necessity have passed on its 
probative effect, for there is no presumption or other rule of law that 
the presence of two bullets in a person’s back is sufficient proof of mur- 
der. I do not think it can be held on appeal that this circumstance 
avails as matter of law against all the other facts and circumstances 
which the trial court may have inferred from the evidence, for before 
it can be said that such a circumstance is irreconcilably opposed to the 
presumption its probative effect must be determined. 
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RUSSELL v. New YORK LIFE INS. CO. (No. 3650.) 
(Supreme Court of Idaho. Aug. 1, 1922. Rehearing Denied Sept. 27, 
1922.) 


209 Pacific Reporter, 273. 


1. INSURANCE—STATEMENTS, EXCEPT THOSE FRAUDU- 
LENTLY MADE, IN LIFE INSURANCE APPLICATION, 
REPRESENTATIONS, AND NOT WARRANTIES. 

All statements made in an application for life insurance, except in 

case of fraud, are representations and not warranties. C. S. § 5037. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


2. INSURANCE—IMMATERIAL APPLICATION STATEMENTS 

IN LIFE INSURANCE POLICY CANNOT BE MADE MATERI- 

AL TO RISK BY AGREEMENT. 

Statements in such application that are not in fact material to the 
risk cannot be made material by agreement of the insured and the in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 255.) 


3. INSURANCE—FALSE ANSWERS IN LIFE INSURANCE AP- 
PLICATION IN GOOD FAITH, NOT MISLEADING INSURER, 
WILL NOT AVOID POLICY. 

False answers in an application for life insurance, if made in good 
faith, will not avoid the policy, unless they have misled the insurer to its 
injury. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 


Appeal from District Court, Latah County; E. C. Steele, Judge. 
Action by Mamie R. Russell against the New York Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


J. H. Forney, of Moscow, for appellant. 
Fred E. Butler, of Lewiston, for responent. 


MELTON v. ROYAL HIGHLANDERS. (No. 34332.) 
(Supreme Court of Iowa. Sept. 19, 1922.) 
189 Northwestern Reporter, 787. 


1, INSURANCE—ACCEPTANCE OF DUES DID NOT ESTOP AS- 
SOCIATION TO CLAIM HAZARDOUS OCCUPATION NOT 
COVERED. 


Where, although application and certificate of membership in a fra- 
ternal benefit association in terms forfeited membership for engaging in 
prohibited occupations, the edicts of the association, which controlled, 
recognized a continuing membership on change to prohibited occupation, 
subject only to the provision that the insurance should not cover death or 
injury from a prohibited occupation, acceptance or dues after change to 
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prohibited occupation did not estop the association to claim that death in 
a prohibited occupation was not covered; the question being one, not of 
forfeiture, but of coverage. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


] ae from District Court, Marshall County; James W. Willett, 
udge. 

Suit in equity by the beneficiary of a certificate of fraternal mut- 
ual insurance issued by the defendant as a fraternal insurance asso- 
ciation. Plaintiff prays that the defendant be required to make an ap- 
propriate assessment upon its members for the payment thereof. The 
defense was that John W. Melton, the insured, met his death as the re- 
sult of an accident growing out of his employment in a prohibited oc- 
cupation, and that by the terms of the contract of insurance the defend- 
ant was not liable for death so resulting. There was a decree for the 
plaintiff, and the defendant appeals. Reversed. 


Hainer, Craft & Lane, of Lincoln, Neb., and C. H. Van Law, of Mar- 
shalltown, for appellant. 


E. N. Farber and H. H. Craney, both of Marshalltown, for appellee. 


Evans, J. The defendant is a fraternal organization which insures 
the lives of its. members and is resident at Lincoln, Neb. In June, 1907, 
Jchn W. Melton, resident of Marshalltown, Iowa, became a member of 
such organization, and purported to continue as such until the date of 
his death, in November, 1917. At the time of his becoming a member 
of the organization he was a butcher by occupation. Two years later 
he became a paid member of the fire department of Marshalltown, Iowa, 
and so continued to the date of his death. This latter occupation was 
a prohibited occupation under the edicts of the defendant association. The 
formal contract of membership consisted of an application, signed by the 
insured, and of a certificate, issued by the defendant. Both the applica- 
tion and the certificate contained reference to the “edicts of the Execu- 
tive Castle’ and thereby adopted the same as a part of the contract. 
These edicts consituted the laws of the association, and were adopted 
quadrennially at the Quadrennial Convention, and were duly promulgated. 
The application signed by the insured contained the following: 


“T hereby declare that the above are fair and true answers to the 
foregoing questions, and I hereby agree that these statements, together 
with those hereinafter made to the physical examiner in this application 
and the edicts of the Executive Castle of the Royal Highlanders now 
in force, or that may hereafter be adopted, shall form the basis of this 
contract for beneficial membership; that any untrue or fraudulent answers, 
any suppression of facts in regard to my health, age, occupation, per- 
sonal habits, or neglect to pay any monthly payment which shall be re- 
quired by the Executive Castle within the time provided by the edicts 
thereof, or neglect to pay the dues fixed by the said edicts in the manner 
and at the time provided by said edicts of the castle to which I may 
belong, shall make null and void my benefit certificate, and forfeit all 
payments made thereon. I also agree that, should I now be engaged in, 
or should I hereafter engage in, any occupation, trade, or calling prohibited 
by the edicts of the Executive Castle, that from and after the date of 
my so engaging in such prohibited occupation, trade, or calling my right, 
as well as that of my beneficiary, to participate in the benefit fund of the 
fraternity, shall cease and become null and void, and that I shall stand 
suspended as a member without any potice from the tributary castle, 
and any payment of dues or monthly payment by me, or receipt thereof 
by any officer or member of the tributary castle to which I belony, or 
to the Executive Castle, shall not be binding on the fraternity. * * 





496 Insurance Law Journal, Vol. 60. _[Nov.-Dec., 1922 


This application and the laws of the Executive Castle now in force, or 
that may hereafter be adopted, are made a part of the contract between 
myself and the Executive Castle, and I, for myself and my beneficiary or 
beneficiaries, agree to conform to and be governed thereby.” 

The certificate issued by the defendant, so far as material herein 
was as follows: 


“This certificate that John William Melton has been admitted as a 
member of Iowa Castle, No. 154, of the Royal Highlanders, located at 
Marshalltown, state of Iowa, and in accorance with and under the pro- 
visions of the edicts, rules, and regulations of the fraternity is entitled 
to participate in all the rights, benefits, and privileges of membership 
therein, and in case of death occurring after becoming a member and re- 
maining in good standing for three years or over the sum of $1,000 will 
be paid to Kate Melton, bearing the relation of wife, upon satisfactory 
proof of death, together with the surrender of this certificate. * * * 
This certificate and contract is and shall be subject to forfeiture for any 
of the causes of forfeiture which are now prescribed in the edicts of the 
fraternity, or which may be presqribed by the fraternity by amendment of 
said edicts. The payment of the benefit called for by this certificate and 
every part thereof is expressly conditioned upon the provision that the 
owner thereof shall have in every particular complied with the edicts, 
rules, and regulations governing the membership of this fraternity now 
in force, or that may hereafter become a part of the same, and has not 
obtained membership by fraud or misrepresentation as to age, physical 
condition, or occupation when he was admitted to membership. Both 
the edicts and application are made a part of this certificate.” 


The edicts contained the following: 


“The following persons shall not be admitted to beneficial membership 
in this fraternity: * * * Members of paid and professional fire de- 
partments. * * *” 


[1] It will be seen from the foregoing that under the strict terms 
of the application and of the certificate the membership of the insured 
automatically ceased at the time that he became “a member of a paid and 
professional fire department.” The plaintiff pleaded an estoppel, in that 
the insured had at all times deemed himself a continuing member, and was 
treated and regarded as such by the association and by its local castle 
at Marshalltown; that he had regularly paid his monthly dues, and the 
same had been at all times received by the officers of the association 
with full knowledge of the changed occupation of the insured; that he 
had at all times complied with all the rules and regulations of the asso- 
ciation, and had responded to all his obligations thereto; and that his mem- 
bership had never been challenged. 

Up to this point we have stated only a part of the edicts. If the 
foregoing quotations from the application and certificate were all that there 
was to be considered, a fair case of estoppel or waiver of the forfeiture 
would be presented, and appellant does not in argument contend other- 
wise. Trotter v. Grand Lodge. 132 Iowa, 513, 109 N. W. 1099, 7 L. R. 
A. (N. S.) 569, 11 Ann. Cas. 533; Collver v. Modern Woodmen, 154 
Iowa, 615, 135 N. W. 67; O’Connor v. Knights and Ladies, 178 Iowa, 
383, 158 N. W. 761, L. R. A. 1917B, 897. But sections 125 and 126 of the 
edicts, so far as material herein, as as follows: 


“The following persons shall not be admitted to beneficial member- 
ship in this fratenity: * * * Members of paid and professional fire 
departments. 

“Any person performing either occasionally or continuously the work 
of any of the callings or occupations mentioned or referred to in this 
section shall be deemed to be engaged in a hazardous and prohibited oc- 
cupation, The several risks attending engagement in any such occupation, 
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habit, or practice are not assumed by this fraternity, and no death or dis- 
ability growing out of engaging in such occupation, habit, or practice 
is insured against by this fraternity. 

“Sec. 126. Penalty for Engaging in Prohibited Occupations—No bene- 
fit shall be paid on account of the death or disability of any member due 
or traceable to such member being engaged in any prohibited occupation: 
Provided that a member engaging directly in the manufacture or sale 
of intoxicating liquors as a beverage in any capacity whatever shall ipso 
facto exclude him from membership, annul her certificate, and void all 
his rights in this fraternity.” 


The foregoing provisions were pleaded by the defendant as a part 
of its defense. The theory of defense put forward is that, even though the 
application and the certificate were drastic in their forfeiture provisions, 
yet the edicts themselves qualified the harshness, and proclaimed am- 
nesty, as it were, from the drastic provisions, and recognized a con- 
tinuing membership and valid life insurance, notwithstanding change of 
occupation, subject only to the proviso that the insurance should not ap- 
ply to injury or death resulting from the prohibited occupation. Upon 
this theory the receipt of dues would be consistent with a continuing 
qualified insurance, and would not operate as an estoppel or waiver. 
The anomalous situation created is that the plaintiff construes the con- 
tract as purporting to forfeit the membership of the insured, and the de- 
fendant construes it as continuing such membership in a qualified sense. 
Each party is put in the position of apparently contending for a construc- 
tion that is hostile to himself. If this were done with altruistic motives 
it would be commendable to both. The plaintiff, however, prefers to rely 
on her plea of estoppel rather than upon the tendered construction 
of the defendant; whereas, the defendant tenders such a construction as its 
only defense against the estoppel. 

Referring, now, to section 125 of the edicts, it will be noted that the 
first part thereof declares that membership in a “paid and professional 
fire department” is a prohibited occupation. This is consistent with the 
application and with the certificate. Is the language of the latter part of 
such section 125 intended to relax or relinquish the strictness of the first 
part? Or is it intended thereby to create and define a class of persons 
who may be received and continued as members, subject to the qualifica- 
tion that their insurance indemnity shall not apply to injury or death grow- 
ing out of such prohibited occupation, even though they engage in it only 
“occasionally”? It does not purport in terms to legalize the membership 
in a “paid and professional fire department.” The work of a fire depart- 
ment is to fight fire. A person may be called upon to do such work, even 
though he be not a member of a paid and professional fire department 
Suppose, for instance, that the insured were a member of a volunteer 
fire department of a small town, and were called upon to fight fire a half 
dozen times in the course of a year. He would not come within the 
provisions of the first part of such section 125; he would come within the 
provisions of the latter part of such section. His membership in such 
volunteer fire department would not be prohibited; but he would not be 
deemed as insured as against injury received while engaged in the oc- 
cupation of fighting fire. This is the construction, we think, which rep- 
resents the real intent of the association in the adopted of the edicts. 
It renders the application and the certificate and the edicts all consistent. 

We reach the conclusion, therefore, that the real intent of the in- 
surance contract, as formulated by the defendant and construed most 
favorably to the insured, was and is that a member of a paid and pro- 
fessional fire department: (1) Should not be admitted; (2) if admitted 
previous to such membership, then his insurance contract should not be 
deemed to cover death or disability growing out of such occupation. 

As such member he was entiltled to the same benefits as other mem- 
bers, and was subject to the same qualifications. He thereby fell into 


32———-Vol. LX, 
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that class of members which are described in section 125 as “any person” 
who performs “either occasionally or continuously the work of any of the 
callings or occupations mentioned,” etc. The work of a fire company is 
one of the occupations “mentioned.” This classification applies to all 
members of the society who may even occasionally do such work. The 
penalty is that their insurance shall not be deemed to cover risks arising 
out of such occupation or work. This is not a forfeiture provision. It 
is a restricted insurance. The defendant is a mutual assessment company, 
and its rates of assessment are predicated upon the reduced hazard of 
this restriction. Presumptively the insured never paid an assessment as 
indemnity for any risk growing out of such occupation, The injury which 
resulted in the death of the insured did grow out of the occupation of a 
fireman. The insured received his fatal injury while attempting to board 
a fire truck which was proceeding to a fire. 

The net result of our analysis of the contract is: Though a member 
in good standing, the deceased was not insured against injuries growing 
out of the occupation of fireman. Giving to the plaintiff the benefit of 
every liberality of construction in her favor, we see no escape from the 
foregoing conclusion. 

[2] II. It is alleged by the plaintiff that no competent evidence was 
produced as to the cause of the injury suffered by the insured, and that 
therefore it cannot be said upon this record that the plaintiff’s injury arose 
out of the hazardous occupation. This argument is predicated upon the 
fact that the defendant proved the circumstances of the injury suf- 
fered by the insured by putting in evidence the proofs of loss, which were 
furnished pursuant to the insurance contract, and that such evidence was 
mere hearsay, and was not admissible at.all. The evidence went in over 
appropriate objection. We cannot sustain this contention. It was not 
open to plaintiff to object to the probative value of the proofs of death 
furnished by herself. The furnishing of such proofs was a condition pre- 
cedent to her right of action on the insurance contract. This require- 
ment included proof of the cause and method of the fatal injury. The 
defendant and its officers had a right to rely upon the statement of facts 
contained in such proofs. These statements were solemn admissions of the 
plaintiff herself, and as such were admissible as substantive evidence. 
They were not objectionable as mere hearsay. And this is so, even though 
they were made by the plaintiff under oath upon information and belief, 
and without actual personal knowledge of their truth. This is not say- 
ing that they were conclusive. They were subject to ex-planation, or 
even contradiction. 

The decree entered below must accordingly be reversed. 

Stevens, C. J., and Arthur and Faville, JJ., concur. 


—— 


KOVAC v. SONS AND DAUGHTERS OF JUSTICE. 


SHANAHAN v. COLUMBIAN CIRCLE. (No. 23860.) 
(Supreme Court of Kansas. Nov. 4, 1922.) 
210 Pacific Reporter, 338. 


(Syllabus by the Court.) 


1. INSURANCE—TRUTH OF REPRESENTATION IN APPLICA- 
TION AS TO TREATMENT BY PHYSICIANS HELD FOR 
JURY. 

Upon the issue of the truth of a statement in an application for in- 
surance that the applicant had not within five years consulted or been 





Life. } Kovac v. Sons and Daughters of Justice. 499 


treated by a physician, where a doctor testified that within that period 
he had attended him at his (the appellant’s) home, found him to have 
Bright’s disease, and told him and his wife of the fact, and the wife testi- 
fies that no such occurrence took place, such a contradiction of evidence i3 
presented as to require submission to the triers of the facts. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE—FAILURE TO REFER IN APPLICATION TO 
MEDICAL TREATMENT FOR CUT FINGER HELD NOT TO 
PRECLUDE RECOVERY. 


Under the circumstances here presented, the fact that an applicant for 
insurance returned the answer “None” to a question calling for a statement 
of the illness, disease, or injuries he has had since childhood and the name 
of medical attendant, a recovery by the beneficiary is not prevented by 
proof that some five years before the application he had cut his finger and 
had a doctor treat it. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


Appeal from District Court. Wyandott County. 

Action by Kovac against the Sons and Daughters of Justice, in which 
Ellen Shanahan and the Columbian Circle intervened. Judgment for inter- 
vener Ellen Shanahan, and the intervener the Columbian Circle appeals. 
Affirmed. ; 


T. F. Railsback and Wm. H. McHale, Jr., both of Kansas City, and 
Beckman, Olson & Phillips, of Chicago, Ill., for appellant. 
James M. Meek, of Kansas City, for appellee. 


Mason, J. This appeal is taken from a judgment against the Colum- 
bian Circle, a fraternal benefit association, in favor of Ellen Shanahan, 
upon a beneficiary certificate issued to her husband (Michael Shanahan) 
by the Sons and Daughters of Justice, of which the first-named associa- 
tion is the successor. The insured was a butcher in the employ of a pack- 
ing house company. He died of tuberculosis June 11, 1920. The de- 
fense was that in his application he made false representations and war- 
ranties concerning his health. The jury found specifically that the chal- 
lenged statements were true. The appeal is based upon the contention 
that these findings were without any-~support in the evidence. The part- 
ies will be spoken of as the plaintiff and the defendant; these terms in- 
dicating their relations to each other, although both were in fact inter- 
veners., 

1. In Glasgow v. Woodmen of the World, 107 Kan. 354, 191 Pac. 470, 
a judgment in favor of the beneficiary of a similar certificate was set 
aside because it involved a finding against the uncontradicted testimony 
of a physician that he had treated him for Bright’s disease prior to his 
application. In the opinion it was said: 

“The jury had no right to disregard credible testimony merely be- 
cause the plaintiff (the wife of the insured) testified that she had no know- 
ledge of such consultation and treatment. Negative testimony of that 
character is entitled to little, if any, weight, since the insured might have 
consulted the physicians and been treated by them without her know- 
ledge. Their testimony on these questions can hardily be said to have been 
contradicted and is of a very convincing character.” 107 Kan. 359, 191 
Pac, 472. 


It was also said: 


“She (the plaintiff) admitted that the doctor made an examination 
of his condition and prescribed certain medicine which was given to the 
insured. The finding that he had not consulted nor been attended pro- 
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fessionally by Dr. Clifton was therefore contrary to the evidence of both 
plaintiff and defendant.” 107 Kan. 358, 191 Pac. 472. 


The original certificate to Michael Shanahan was based upon an ap- 
plication made August 21, 1918. A later certificate was issued in lieu of 
this, but the controversy is not affected by the exchange. In the applica- 
tion the answer “None” was returned to each of the following questions: 


“What illnesses, disease, or injuries have you had since childhood?” 

“Name of medical attendant.” 

“State every physician or practitioner who has prescribed for you or 
treated you, or whom you have consulted in the rast five years.” 


The certificate warranted the truth of these statements and provided 
that it should be rendered void if any material representation were false. 

The records of the packing house in which the insured was employed 
showed that on October 26, 1918, he was reported as having Bright's 
disease; the physician’s report concluding with the entry: 


“Actual length of disability from August 24, 1918, to——; still off, 
on October 26, 1918.” 


It was shown that he drew from the packing house company eight 
weeks’ benefits, beginning August 24, 1918. The company’s doctor testi- 
fied that, in addition to attending him at this time, he had also several 
months before—within the preceding year—treated him at his (Shana- 
han’s) home for Bright’s disease; that he then found him dropsical, short 
of breath, his heart disorganized, some leakage, and some murmurs; that 
he told him and his wife both of his condition. He was again asked 
whether at this time he told Shanahan what his illness consisted of, and 
answered : 


“Well, now, I may have hinted it. The idea is that, when a man has 
Bright’s disease and he has a heart, we generally take the rest of the 
family into confidence, and tell them first, and then get it to him in a man- 
ner like this: ‘Now, you have got a badly disorganized heart, and your 
kidneys are in a situation of inflammation, popularly known as Bright's 
disease, and you must not run upstairs or lift heavy until you get by 
this. If you don’t take things quietly, you might drop off.’ ” 


He was then asked, “Did you tell Mike Shanahan that?” and an- 
swered, “Yes.” He said he did not remember how many calls he made 
on the occasion of this sickness—‘“probably two or three;” “it may have 
been more, but it wasn’t very many.” 

This evidence made a very strong case, but it was not uncontradicted. 
The plaintiff did not testify merely that she did not know of the doc- 
tor having attended her husband some months before he applied for 
membership in the fraternal association, but specifically stated that the 
treatment said to have been given at that time never took place. It 
could not have taken place as narrated without her knowledge, for the 
doctor said that several visits were made at the home, and that he told 
the plaintiff of her husband’s condition. Some vagueness of recollection 
may perhaps be inferred from the doctor’s expression as to telling Shana- 
han what ailed him, “Well, now, I may have hinted it,” and from his 
uncertainty as to the number of visits and the time they were made. The 
insured had worked at the packing house for some 15 years, and its records 
showed that he had received sick benefits for the period from August 
24 to October 26, 1918, but did not show benefits paid him at any other 
time. His wife testified that he had never lost any time from his work 
through sickness, and that when she called the doctor for the illness of 
August 24 he told her that her husband had never previously consulted 
him. The doctor denied saying this. 

[1] The Glasgow Case is not controlling, because here the evidence 
referred to raised an issue, not necessarily of veracity, but of fact, as to 
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whether the doctor had attended the insured prior to the issuance of the 
certificate. However improbable it may have been, it is of course possible 
that the doctor may have been mistaken in his dates, and have attributed 
the occurrences of August, 1918, to an eariler time. 

(2) 2. The jury answered “No.” to the question: 


“Did Michael Shanahan at any time in his life since childhood, prior 
to the 2lst day of August, 1918, have any illness, disease, or injury what- 
ever?” 


The defendant urges that the judgment should be set aside because 
the doctor testified that in 1913 he had treated Shanahan for a cut finger. 
We do not regard the insured’s omission to refer to that matter in his an- 
swer as important. Farragher v. Knights and Ladies, 98 Kan. 601, 159 
Pac. 3. The provision of the certificate was that it should be void if any 
representations of the application “material to the acceptance of this 
risk” were false. The defendant suggests that, as the insured was a 
butcher and died of tuberculosis, the information regarding the cut 
finger affected the risk, because tuberculosis may be contracted through 
contact with a diseased animal. We consider the connection as too remote. 
Moreover, the answer of the defendant, while pleading in considerable 
detail the alleged misrepresentations in the application, made no refer- 
ence to this matter, which cropped out incidentally in the cross-examin- 
ation of the doctor. 

The judgment is affirmed. 

All the Justices concurring. 


GRAND LODGE, BROTHERHOOD OF RAILROAD TRAINMEN 
v. NOLAN. 


(Court of Appeals of Kentucky. Oct. 31, 1922.) 
244 Southwestern Reporter, 759. 


1, INSURANCE—RULE AS TO EFFECT OF FALSE STATE- 
rae IN APPLICATION ON VALIDITY OF POLICY 
TATED. 


Where an applicant for insurance makes a false statement in answer 
to one or more questions contained in application, and such answers 
are material, and the company would not have issued the policy, but for 
the false statements, a recovery on the policy will be denied; but if the 
false statement is not material, and not calculated to and did not in fact 
influence the company to issue the policy, the policy will be upheld. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


2. INSURANCE—MEMBER OF BENEFIT SOCIETY HELD PRE- 
CLUDED BY BY-LAWS AND CONSTITUTION FROM EN- 
FORCING PAYMENT OF BENEVOLENT BENEFIT ALLOW- 
ED ON CANCELLATION OF ORDER FOR SAME. 


Where the by-laws and constitution of a benefit society specified the 
injuries entitling member to benefit, and provided that all claims fer dis- 
ability for injuries not so specified should be addressed to the syst-matic 
benevolence of the society, and should in no case be made the Lasis of 
legal liability on the part of the society, and that no action should be 
brought to enforce the payment of any such claim, on rejection thereof, 
a member who did not sustain one of the specified injuries, but whose 
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claim for benefits was at first allowed by the society under a by-law re- 
lating to systematic benevolence of the society, could not enforce payment 
of benefits by legal action on cancellation of order allowing benefits. 


(For other cases, see Insurance, Dec. Dig. § 790.) 


Appeal from Circuit Court, Boyle County. 
Action by Edward Nolan against the Grand Lodge, Brotherhood of 


Railroad Trainmen. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


Joseph M. Lee, of Louisville, for appellant. 
Jay W. Harlan, of Danville, for appellee. 


Sampson, J. Appellee, Nolan, is by this action, instituted in the Boyle 
circuit court, striving to recover of the Grand Lodge, Brotherhood of 
Railroad Trainmen, secret and fraternal beneficial society, $2.000 on a 
benefit certificate issued to him as a member of such order. The court 
below granted the relief sought by Nolan, and the Brotherhood appeals. 

From an agreed statement of facts we learn on October 10, 1917, 
appellee. Nolan, while employed as switchman in the yards of a railroad 
company at Richmond, Ind.. and while in the performance of his duties 
under said employment, was thrown from a freight car and sustained 
a fracture of the spine, a degree of paralysis agitans. and a nervousness 
which caused his head to waver to and fro, due to a spinal injury, which 
injuries do and will prevent him from ever again performing the duties 
of an employee in the train or yard services; that Nolan was at the time 
of his injury a member of the Brotherhood of Railroad Trainmen, having 
been admitted on an application made by him on the 15th of July. 1917; 
said application was signed by Nolan, and addressed to Lodge No. 575, and 
was accepted, and Nolan initiated and admitted to said Brotherhood of 
Railroad Trainmen. and a certificate of insurance prepared and delivered 
to him as aforesaid; that in his application Nolan was asked several 
questions, among them, “Have you ever been a member of the B. of R. 
B.. or B. of R. T. (Brotherhood of Railroad Trainmen)?” to which 
Nolan made written answer, “No;” whereas it is shown and admitted 
by appellee, Nolan, that he on the 10th of March. 1911, signed and de- 
livered to the Brotherhood of Railroad Trainmen an application for 
membership in Lodge No. 422, and was accepted and admitted and initiated 
into said Brotherhood, and there was issued to said Nolan a certificate of 
insurance in class C, and that on the 11th of March, 1913, the said Nolan 
was expelled from Lodge No. 422 of the Brotherhood. 

The Brotherhood further insists that appellee, Nolan, is not entitled 
to have benefits from it under his contract contained in the certificate 
issued to him, because he did not receive the kind of injury against which 
he was insured. This order is a mutual beneficiary insurance society, in- 
tended to provide insurance to railroad trainmen who are its members. 
and who are engaged in extrahazardous occupations, for which reason 
they are often unable to obtain insurance in other companies engaged in 
insurance business. In the ‘Constitution and General Rules of the 
Brotherhood of Railroad Trainmen are contained sections 68, 69. 70, and 
71, which read as follows: 


“Sec. 68. Any beneficiary member in good standing. who shall suffer 
the amputation or severance of an entire hand at or above the wrist 
joint, or who shall suffer the amputation or severance of an entire foot 
at or above the ankle joint, or who shall suffer the complete and perman- 
ent loss of sight of both eyes, or upon becoming seventy (70) years of 
age, shall be considered totally and permanently disabled, but not other- 
wise, and shall thereby be entitled to receive, upon furnishing sufficient 
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satisfactory proofs of such total and permanent disability, the full amount 
of his beneficiary certificate. 

“Sec, 69. Proofs of total and permanent disability shall be made as 
follows: The secretary of the lodge of which the brother is a member 
and the member shall promptly make statements in writing of such dis- 
ability on the form prescribed and under the seal of the lodge, which state- 
ments shall also be signed by the president and treasurer. There shall 
also be made, signed and sworn to by the attending physician a statement 
setting forth the nature and extent of the injury. and all proofs. including 
the beneficiary certificate of the member and his receipts for all dues and 
assessments for the month in which he was injured, shall be forwarded 
to the General Secretary and Treasurer, and if the same are found to 
be regular and satisfactory by him the claim shall be assessed for and 
paid in its regular order; but if the General Secretary and Treasurer shall 
for any reason disallow or reject said claim. it shall be referred to the 
beneficiary board, who may allow or disallow the claim. If allowed. it 
shall be assessed for and paid in its regular order. If disallowed by the 
beneficiary board, the claimant may appeal to the board of insurance, 
which may allow or disallow the claim, and its action shall be final. If 
allowed, it shall be assessed for and paid in its order. If the claimant 
is at a distance from the lodge, the examining physician shall be ap- 
pointed by the General Secertary and Treasurer or President of the 
Grand Lodge. Any claimant shall be required at the option of the Presi- 
dent, and as a condition precedent to the right of recovery upon his certi- 
ficate, to submit himself to examination by one or more reputable phy- 
sicians or surgeons to be selected by the President, and the fee of the 
physician or surgeon making such examination shall be borne by the Grand 
Lodge, such examination to be conducted at a place as conveniently sit- 
uated as possible and at a reasonable distance from the home of the 
claimant. 

“Sec. 70. All claims for disability not coming within the provisions 
of section 68 shall be held to be addressed to the systematic benevolence 
of the Brotherhood. and shall in no case be made the basis of any legal 
liability on the part of the Brotherhood. Every such claim shall be re- 
ferred to the beneficiary board, composed of the President. assistant to 
the President, and General Secretary and Treasurer. who shall prescribe 
the character and decide as to the sufficiency of the proofs to be furn- 
ished by the claimant, and if approved by said Board the claimant shall 
be paid an amount equal to the full amount of the certificate held by him, 
and such payment shall be considered a surrender and cancellation of such 
certificate; Provided that the approval of said board shall be required as 
a condition precedent to the right of any such claimant to benefits here- 
under, and it is agreed that this section may be pleaded in bar of any suit 
or action at law or in equity which may be commenced in any court to en- 
force the payment of any such claims. No appeal shall be allowed from 
the action of said board in any case; but the General Secretary and Treas- 
urer shall report all disapproved claims made under this section to the 
board of insurance at its next annual meeting for such disposition as such 
board of insurance shall deem just and proper. 

“Sec. 71. A member desiring to present a claim under section 70 shall 
petition his lodge in writing upon the form provided by the General Secre- 
tary and Treasurer; said form must be properly executed by the claimant, 
and a regular practicing physician or surgeon, showing the condition of 
the brother and the basis of his claim. If approved by the lodge, the 
secretary shall forthwith forward them with notice of such approval to 
the General Secretary and Treasurer, who will at once forward to the 
lodge necessary blanks and instructions for presenting a claim.” 

(1) As the certificate under which appellee, Nolan, claims was issued 
under section 68, copied above, it is clear that he cannot claim benefits 
under that section, for the reason that he has not suffered the amputation 
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or severance of an entire hand at or above the wrist joint, or the amputa- 
tion or severance of an entire foot at or above the ankle joint, or suf- 
fered the complete and permanent loss of both eyes, and had not become 
70 years of age; he being only in his 20’s. He insists, however, that the 
misrepresentation which he made in his application for membership in 
Lodge 575, to the effect that he had not been a member of the order be- 
fore, when in truth and fact he had, were immaterial and would not have 
prevented his entering the lodge again, nor influenced the membership 
of Lodge 575 to refuse him admission, and that, having admitted him, he 
is entitled to benefits under section 70, even though he is debarred from 
benefits under section 68. We have adopted a rule that where an applic- 
ant for insurance, in filling out his application, makes a false statement 
in answer to one or more of the questions contained in the application, 
and said false answers are material, and the company would not have is- 
sued the policy, but for the false statement contained in the application 
signed by the applicant a recovery by the msured or his beneficiary in 
his policy will be denied. National Council K. & L. of Security v. Dean, 
191 Ky. 622, 231 S. W. 29; Security Life Ins. Co. of America v. Black, 
Jr., Adm’r, 190 Ky. 23, 226 S. W. 355; Provident Life Assur, Co. v. Dees, 
120 Ky. 285, 86 S. W. 522, 27 Ky. Law Rep. 670. But if the alleged false 
statement be not material, and was not calculated to and did not in fact 
influence the company to issue the policy, the policy will be upheld. United 
States Causualty Co. v. Campbell, 148 Ky. 554, 146 S. W. 1121; Brison v. 
Metropolitan Life Ins. Co. (Ky.) 115 S. W. 785; Royal Neighbors of 
America v. Hayes, 150 Ky. 626, 150 S. W. 845. 


[2] When we examine section 70 of the fundamental laws of the 
order, we find that it is provided in said section that the claims for dis- 
ability not coming within the provisions of section 68 shall be held to be 
addressed to the systematic benevolence of the Brotherhood, and shall in 
no case be made the basis of any legal liability on the part of the Brother- 
hood. It further provides every such claim shall be referred to the bene- 
ficiary board and that this board shall prescribe the character and decide 
as to the sufficiency of the proof to be furnished by the claimant, and if 
approved by said board the claimant shall be paid the amount equal to 
the full amount of the certificate held by him, and such payment shall be 
considered a surrender and cancellation of such certificate; provided, that 
the approval of the board shall be required as a condition precedent to 
to the right of any such claimant to benefits thereunder; and it is fur- 
ther provided that said section 70 may be pleaded in bar of any suit or 
action at law or in equity, which may be commenced in any court to 
enforce the payment of any such claim. From the action of the board 
under section 70 no appeal will lie or be allowed, but the General Secre- 
tary and Treasurer shall report all disapproved claims made under this 
section to the board of insurance at the next annual meeting. 

Plainly section 70 was designed to give the board an opportunity, in 
case where the board regarded as proper the bestowai of its benevolence 
upon a holder of a certificate, where the injury of which he complained 
did not come within the provisions of his certificate, to grant such in- 
jured persons a sum of money equal to that provided in the certificate. 
But it was specifically agreed both by appellee, Nolan, and the Brother- 
l.ood, that in case where the injury was not one insured against as in sec- 
tion 68, and as provided for in the benefit certificate, Nolan, if injured, 
was not to have the right to enforce the payment of benefits under sec- 
tion 70 of the constitution, as a member of the organization. It is said, 
however, by appellee, Nolan, that after his injury he presented proofs 
showing that his spine was fractured, and that he was suffering from a 
terrible nervous disorder; but it is evident, from a reading of sections 68 
and 70, that none of these injuries came within the terms of his benefit 
certificate, and that after the submission of his claim the board, created 
by section 70, rejected his claim under section 68, but allowed the same 
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under its systematic benevolence provided for in section 70, and later on, 
learning for a certainty that appellee, Nolan, had falely stated in his ap- 
plication that he had never been a member of tlie order before joining 
Lodge 575, revoked and set aside its order granting him benevolence, 
and failed to and has not since said time recognized his right to benevo- 
lence, nor paid any part of the $2,000 allowance made. Before the Brother- 
hood could pay an allowance under its systematic benevolence, it was ne- 
cessary for the board to make a levy on or an assessment of all members 
of the Brotherhood, and in that manner raise the amount to be paid as a 
benevolence. Therefore every member of the order was deeply interested 
in the allowance or disallowance of benevolent claims. While it is ad- 
mitted that the board, under section 70 of the constitution, entered an 
order allowing appellee $2,000 under its systematic benevolence, no levy 
was collected from the membership of the order to make such payment; 
the order being revoked before the collection could be made. 

As Nolan was not entitled to benefits under his certificate, because he 
did not receive an injury such as that certificate insured him against, but 
received other serious injuries, and as both he and the Brotherhood agreed 
in writing that he should not have benefits under systematic benevolence 
provided for in section 70, except the board operating under that section 
should grant the same, we are unable to see under what by-laws or sec- 
tion of the constitution of the order appellee, Nolan, can hope to recover; 
for as the board operating and having control of the systematic benevo- 
lence withdrew and canceled its order allowing appellee, Nolan, benefits 
under its systematic benevolence before the same had been paid to him, 
no enforceable legal or equitable right had attached in his favor. The 
courts generally hold that, where men organize themselves into a fraternal 
association, such as the one under consideration, they may, by adopting 
a consitution and by-laws, provide reasonable rules and regulations for 
settling their own disputes and for granting or refusing benefits, and to 
this end establish their own tribunals of original, intermediate and ap- 
pellate jurisdiction. It was held by this court in the case of Brother- 
hood of R. R. Traimen v. Swearingen, 161 Ky. 665, 171 S. W. 455; 

“Tt will be ccnceded that where men organize themselves into a 
fraternal association, such as the one under consideration, they may, by 
adopting a constitution and by-laws, provide reasonable rules and regula- 
tions for settling their owu disputes and for the granting or refusing 
of benefits, and to this end establish their own tribunals of original, inter- 
mediate and appellate jurisdiction. It will also be conceded that the 
members of such an association must conform to the reasonable rules 
and regulations thereof, and exhaust their remedies within the associa- 
tion and before its tribunals, before the civil courts will take cognizance 
of their grievances.” 

And this of necessity must be correct. In other words, a member of 
a mutual beneficiary insurance association is both an insurer and an in- 
sured, and when he signs the constitution and by-laws, which provide for 
the payment of benefits, he is bound by the terms thereof. As appellee, 
Nolan, was severely injured and is now suffering from a malady which 
will forever prevent him from pursuing his occupation, we regret ex- 
ceedingly to be forced to this conclusion. His rights, however, were fixed 
by the constitution and by-laws of the Brotherhood, which he signed and 
accepted, and we cannot, under the showing made in this record, reform 
his contract. 

Judgment reversed. 
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STATE ex rel. MISSOURI STATE LIFE INS. CO. v.. ALLEN et al., 
Judges. (No. 23315.) 


(Supreme Court of Missouri, in Banc. Aug. 28, 1922.) 
243 Southwestern Reporter, 839. 


4. INSURANCE—CONTRACT CONSTRUED AS A WHOLE. 

It is proper to construe a contract of insurance as a whole and to 
give effect to all of its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—APPLICATION NOT EXCLUDED IN CON- 

STRUING POLICY. 

In construing provisions of life insurance policy requiring payment 
of annual premiums on August 14th, and providing that insurance should 
not take effect until payment of first premium and delivery of policy, which 
occurred on September 17th, the court was not limited solely to the 
language of the policy proper, exclusive of the application. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


8 INSURANCE—WHERE QUESTION IN ISSUE HAD NEVER 
BEEN DECIDED, REFUSAL TO PAY POLICY WAS NOT 
VEXATIOUS DELAY. 

Where neither the Supreme Court nor any of the Courts of Appeals 
had held that, under policy not effective until delivery, days of grace 
ran from the date of delivery, and not from the due date, though it had 
been held that the premium paid the insurance for one year from the 
date of delivery, the refusal to pay on ground that days of grace had ex- 
pired without payment did not constitute a vexations delay, justifying 
damages and attorney's fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


James T. Blair, C. J., dissenting in part. 


Certiorari to St. Louis Court of Appeals. 

Certiorari proceeding by the State, on the relation of the Missouri 
State Life Insurance Company, against William H. Allen and others, 
Judges of the St. Louis Court of Appeals, to quash the opinion of that 
court in an action by Ellen M. Landrigan against the relator. Record 
quashed in part. 


Jourdan, Rassicur & Pierce, of St. Louis, for relator. 
Doiglas W. Robert, of St. Louis, for respondents. 


ee 


BLACKMAN v. WOODMEN OF THE WORLD. (No. 94.) 
(Supreme Court of North Carolina. Sept. 20, 1922.) 
113 Southeastern Reporter, 565. 


1. INSURANCE—PRODUCTION OF DULY AUTHENTICATED 
CERTIFICATE AND EVIDENCE OF INSURED’S DEATH 
HELD TO MAKE OUT PRIMA FACIE CASE FOR JURY. 
Production by plaintiff, in action on benefit certificate issued to her 

husband, of the certificate duly anthenticated, and evidence that insured 

had died, and that plaintiff was the widow named as beneficiary in the 
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policy which she produced, made out a prima facie case, which required 
the refusal of a motion for nonsuit. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


2. INSURANCE—PRODUCTION OF POLICY HELD PRIMA 

FACIE EVIDENCE OF DELIVERY. 

In an action on a benefit certificate issued to plaintiff’s husband, the 
production of the policy was prima facie evidence of its delivery by de- 
fendant, and on its face was prima facie evidence of the induction of 
plaintiff’s husband into defendant order. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


3. INSURANCE—BURDEN OF PROVING FALSE STATEMENTS 
IN APPLICATION FOR INSURANCE IS ON INSURER. 


Allegations in answer, in an action on a benefit certificate issued 
to plaintiff’s husband, that the husband made false statements in his ap- 
plication for insurance as to not having certain disease, and other state- 
ments as to his physical condition, were matters of defense; the bur- 
den of proving which was on defendant. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Superior Court, Johnston County; Calvert, Judge. 
Action by Francis Blackman against the Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. No error. 


This was an action for the recovery of the amount stipulated in a 
beneficiary insurance certificate payable to the widow of the deceased 
member. She qualified as administratrix of the estate, but at the trial 
by consent the summons was amended by striking out the word “admin- 
istratrix,” and the suit was prosecuted in her name individually, as bene- 
ficiary. C. S. § 547. The plaintiff put in evidence the certificate with 


evidence of its authenticity, and that the insured had died, and that the 
plaintiff was his widow and the beneficiary named in the policy. The 


defendant pleaded that the certificate had not been delivered to J. I. 
Blackman under the terms and conditions on the policy; that he had not 
been inducted into the defendant’s order in accordance with the constitu- 
tion and by-laws; that the statements in the application of the deceased 
that he did not have jaundice, disease of the liver, gallstones, or any 
other disease of the digestive system and the representations in his appli- 
cation that he did not have cancer or tumor or other stomach trouble 
were false; that he falsely represented that he had not consulted or been 
attended by a physician for any disease or injuries during the past five 
years; and that he falsely represented in his application that he did not 
have and had never had bronchitis, chronic catarrh, or other disease 
of the throat or respiratory organs. The jury, in response to the issues 
submitted, found that the certificate had been delivered to J. I. Black- 
man, the plaintiff’s intestate, under the terms and conditions of the con- 
stitution and by-laws of the defendant, and that he had been duly obligated 
and inducted in due form into defendant’s order, and negatived all the 
allegations as to false statements in the application, and found that said 


Blackman was in good health at the time of the execution and delivery of 
the policy. 


Cowper, Whitaker & Allen, of Kinston, and Ed. S. Abell, of Smith- 
field, for appellant. 


Ray & Ray and Winfield H. Lyon, of Smithfield, for appellee. 


CLark, C. J. [1, 2] The production by the plaintiff of the certifi- 
cate duly authenticated and evidence that the insured had died and that 
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the plaintiff was the widow named as beneficiary in the policy which she 
produced in open court made out a prima facie case which required the 
refusal of a motion to nonsuit. The production of the policy was prima 
facie evidence of its delivery by the defendant, and on its face was prima 
facie proof of his induction into the order as therein recited. 

[3, 4] The defendant also asked for nonsuit upon the issues as to 
the false allegations as of the insured not having certain disease alleged 
and other statements in the policy. But these were matters in defense, 
the burden of proof of which rested upon the defendant and a nonsuit 
was therefore properly refused. The defendant moved for anonsuit at 
the close of the plaintiff's evidence, but as the defendant upon the denial 
of such motion introduced evidence he waived the exception for a denial 
of the motion. The plaintiff thereupon in rely introduced other evidence 
and the defendant’s demurrer at the close of all the evidence was prop- 
erly overruled, and the jury, as already stated, found against the defend- 
ant upon all the issues. 

Under the former system of procedure, when a defendant demurred 
to the evidence or moved for a nonsuit, it was not admissible for him 
to introduce evidence. By C. S. § 567, it is now provided that when the 
plaintiff rests, if a defendant moves to nonsuit or demurs to the evi- 
dence and the motion is denied, he is allowed to introduce evidence, but 
when he does so he waives the exception, and if the motion to nonsuit is 
renewed at the end of all the evidence, his exception must be considered 
in the light of all the evidence when the last motion is made. 

In this case there was ample evidence to be submitted to the jury, who 
have found all issues in favor of the plaintiff. The appeal was argued 
in this court almost entirely upon the question of nonsuit. The other 
exceptions do not require to be discussed. 

No error. 


a 


HARTFORD LIFE INS. CO. v. DOUDS. (No. 16833.) 
(Supreme Court of Ohio. Nov. 15, 1921.) 
136 Northeastern Reporter, 274. 


(Syllabus by the Court.) 

1. INSURANCE—ACTION AGAINST FOREIGN INSURANCE 
COMPANY FOR AN ACCOUNTING FOR EXCESSIVE AS- 
ae HELD WITHIN JURISDICTION OF OHIO 

i 


Upon the filing of a petition in an Ohio court of competent jurisdic- 
tion by one of its citizens against a foreign insurance company, based up- 
on a contract for insurance issued by such foreign insurance company to 
such citizen, such court upon proper service of summons has jurisdiction 
of the subject-matter to render a money judgment for the amount found 
due upon such contract, and upon proper proof to make an accounting 
and render judgment for all sums of money wrongfully obtained under 
color of such contract, and the exercise of such jurisdiction and the rend- 
ering of such judgment to not interfere with the discretion, the enternal 
management, or the control of such company, and are not in violation of 
the Fourteenth Amendment of the Constitution of the United States. 


(For other cases, see Insurance, Dec. Dig. § 26.) 
2. INSURANCE—INSURER NOT AUTHORIZED TO LEVY AS- 
SESSMENTS IN EXCESS OF RATES SPECIFIED IN POLICY. 


Where the contract of insurance provides for assessments “according 
to the table of graduated assessment rates given hereon, as determined by 
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their respective ages and the number of such certificates in force at the 
date of such death,” the insurance company is not authorized to levy as- 
sessments in excess of the rates provided in the table of graduated as- 
sessment rates provided in such policy. 


(For other cases, see Insurance, Dec. Dig. § 193[2].) 


3. INSURANCE—PAYMENTS MADE BY INSURED IN EXCESS 
OF RATES SPECIFIED WITHOUT KNOWLEDGE THERE- 
OF NOT VOLUNTARY PAYMENTS, PRECLUDING RE- 
COVERY OF EXCESS. 


Where the insured pays assessment rates levies in excess of the rates 
provided in the policy, and dces not know and has not the means of 
knowing that he is paying rates in excess of the rates provided in the 
policy, such payments will not be construed to be voluntary payments 
either to the company or to the death benefit fund of such company. 


(For other cases, see Insurance, Dec. Dig. § 198 [1].) 


Error to Court of Appeals, Franklin Countv. 

Action by Alonzo J. Douds against the Hartford Life Insurance Com- 
pany. Judgment for plaintiff was affirmed by the Court of Appeals, 
and defendant brings error. Affirmed. 


This action was begun in the court of common pleas of Franklin 
county, Ohio, by present defendant in error, Alonzo J. Douds, against 
present plaintiff in error, the Hartford Life Insurance Company, for 
an accounting of excess assessments alleged to have been demanded and 
collected of plaintiff by defendant, for a money judgment for the amount 
so found due, and for an order restrainig defendant from demanding and 
receiving an amount in excess of $2.68 per assessment per $1,000 of in- 
surance, and for an order restraining defendant from forfeiting or laps- 
ing the certificate of insurance for nonpayment of excessive assessments. 
The suit is based upon a policy of insurance issued by the defendant 
company to the plaintiff. a copy of which policy is attached to the peti- 
tion and made a part thereof, and reads as follows: 


“Exhibit A. 


“Certificate of Membership. Benefit not to exceed $1,000. No ——. Age 

45. Safety Fund Department. Sample Policy. 

“The Hartford Life & Annuity Ins. Co. of Hartford, Connecticut, 
in consideration of the representations, agreements, and warranties made 
in the application herefor, and of the admission fee paid, and of the 
sum of ten dollars, to be paid to said company, to create a safety fund, as 
hereinafter described, and of three dollars per annum, for expenses, 
to be paid as hereinafter conditioned and of the further payment, in ac- 
cordance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund department 
to Alonzo J. Douds, with the following agreements: 

“That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee, named in a contract made with it (of which 
a copy is printed hereon), as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of five 
years from July 1, 1879, if said safety fund shall then amount to three 
hundred thousand dollars, or whenever thereafter said sum shall be at- 
tained, make a semiannual division of the net interest received therefrom 
by it, pro rata among all the holders of certificates in force in said 
department at such times, who shall have contributed, five years prior to 
the date of any such division, their stipulated proportion of said fund, 
by applying the same to the payment of their future dues and assess- 
ments, and that, whenever said fund shall amount to one million dollars, 
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all subsequent receipts therefor shall be divided by the said company 
in like manner as the interest. Said company further agrees that if, 
at any time after said fund shall have amounted to three hundred thous- 
aud dollars, or after five years from January 1, 1880, if that amount 
shall not have been attained before that date, it shall fail by reason of 
insufficient membership, or shall neglect if justly and legally due, to pay 
the maximum indemnity provided for by the terms of any certificate 
issued in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by satis- 
factory evidence, as hereinafter provided, of its failure to pay, after de- 
mand upon it within the time herein stipulated for limitation of action, 
then it shall be the duty of said trustee to at once conveit said safety fund 
into money and divide the same (less the reasonable charges and expenses 
for the management and control of said fund) among all the holders of 
certificates then in force in said department, or their legal representatives, 
in the proportion which the amount of each of their certificates shall 
bear to the amount of the whole number of such certificates in force, and 
that in such event it shall file with said trustee a correct list under oath of 
the names, residences, and amounts of the certificates of all members en- 
titled to participate in such division. The evidence referred to above 
to be either certification by said insurance company’s president or secre- 
tary that a claim is justly and legally due and that payment thereof has 
been demanded and refused, or the duly attested copy of a final judg- 
ment obtained thereupon in any court of competent jurisdiction, satisfac- 
tion of which has been neglected or refused for the period of sixty days 
from this date. And said companv further agrees that so long as any 
certificate of membership in the safety fund department shall remain in 
force, said fund shall be in no wise chargeable or liable for any use or 
purpose except as above mentioned. 

“Upon the death of the member aforesaid while this certificate is in 
force, all the conditions hereof having been conformed to by said mem- 
ber, and on the receipt by the president or secretary of said company of 
satisfactory proofs of such death, an assessment shall be made upon the 
holders of all certificates in force in said department at the date of such 
death, according to the table of graduated assessment rates, given here- 
on, as determined by their respective ages and the number of such certi- 
ficates in force at the date of such death, and the sum collected thereon 
(less ten cents per each member assessed for cost of collection) shall 
be paid—provided, however, that in no case shall the payment upon this 
certificate in the event of such death exceed one thousand dollars (less 
fifteen dollars as a post mortem contribution to said safety fund, if the 
deceased member shall not have fully contributed therefor as hereinbefore 
required, together with any balance due said company)—to his estate, 
otherwise to his legal representatives within ninety days after the re- 
ceipt of such proofs, upon presentation and surrender of this certificate. 
All such payments to be made at the home office of said company in lawful 
money of the United States. 

“And said company further agrees that such mortuary assessment 
shall be in no wise chargeable or liable for any use or purpose other 
than for the payment of death claims, except as above mentioned. 

“This certificate is issued by the company and accepted by the mem- 
ber upon the following express conditions and agreements: 

“1. Application Made Part of Contract—The application on the faith 
of which this certificate issues is hereby referred to and made part of 
this contract. 

“2. Of Payments—The person to whom this certificate is issued 
agrees to pay to said company three dollars per annum for expenses on 
the first day if the month after date of issue. and at every anniversary 
thereafter, so long as this certificate shall remain in force, or by monthly 
or other pro rata installments of the same in advance for periods of less 
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than a year, and also agrees to pay said company, upon each certificate 
that shall become a claim, an assessment in accordance with the table 
of graduated assessment rates, as printed hereon, within thirty days from 
day on which notice bears date, and further agrees to pay said company 
the sum of ten dollars towards safety fund, within sixty days from the 
date of this certificate, which will entitle the holder thereof to all the 
advantages under said fund, as set forth in the agreement with the trust- 
ees aforesaid, a copy of which is printed hereon and hereby made a part 
of this contract, all such payments to be made direct to said company. 
But with the written permission of said company attached hereto, said 
nayment required to be made towards the safety fund, or any part there- 
of, may be postponed and made payable at such other times as shall be 
named in such permission; and, while the whole or any portion of such 
payment shall remain unpaid, said company may apply any sum standing 
to the credit of this certificate towards such payment. 

“3. Conditions of Acceptance-——The holder of this certificate further 
agrees and accepts the same upon the express condition that if either 
the monthly dues, assessments, or the payment of the ten dollars to- 
wards the safety fund, as hereinbefore required, are not paid to said 
company on the day due, then this certificate shall be null and void, and 
of no effect, and no person shall be entitled to damages or the recovery 
of any moneys paid for protection while the certification was in force, 
either from said company or the trustee of the safety fund, and that 
if a legal and just claim to benefit, under the terms of this certificate, 
shall arise before said safety fund shall have accumulated to three hun- 
dred thousand dollars, or before January 1, 1885, and the sum collected 
on the assessment to be made in such event shall be paid over, as herein- 
before stipulated, or such claim shall arise after said fund shall have accum- 
ulated to said amount, or after January 1, 1885, and this certificate shall 
be fully settled and surrendered, or if any final division from said safety 
fund, as hereinbefore provided, shall be made by the trustee thereof on 
account of this certificate, then, in such cases, all liability of said com- 
pany and of its safety fund, on account if this certificate, shall cease. 

“4. Mode of Giving Notice—A printed or written notice, directed 
to the address of the member, as it appears at ‘the time on the books 
of the company, and deposited in the post office at Hartfoid, or delivered 
by an agent of the company, shall be deemed a legal and sufficient notice 
for all purposes hereof. A transcript of the books of said company. 
certified by the secretary, showing such facts, shall be taken and accepted 
as conclusive evidence of the mailing of such notice, and of the facts afore- 
said, as set forth in such transcript. 

“5. Change of Residence or Address—tIn case of change of residence, 
post office address, occupation, or name of the member, or his or her 
legal representatives, it is agreed on the part of the member that notice 
thereof in writing shall at once be given to the secretary of the company. 
In case of failure to do so, the company may proceed for all purposes 
as if no such change had been made. 

“6 Prohibitions—If the member named in this certificate shall be 
personally engaged in blasting submarine operations, mining underground, 
manufacturing poisonous or explosive chemicals, “Lreaking” or “coupling” 
on, and “making up” of, railroad trains, trading or living among savage 
tribes or nations, or shall be engaged in military or naval service (ex- 
cept in line of peace), without, in each of these cases, having first ob- 
tained the written consent of said company, or shall use alcoholic or nar- 
cotic stimulants so as to produce intoxication sufficient to impair his or 
her health or to produce delirium tremens or to cause his or her death. 
or shall die by self-destruction—feloniously or otherwise—or while in- 
toxicated, or from effects of drunkenness, or in consequence of a duel, or 
of keeping or visiting unlawful or disreputable resorts, or the violation or 
attempted violation of the laws of any nation, state, province, or muni- 
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cipality, or if there has been any concealment, misrepresentation, or false 
statement or statements not true made in the application on which this 
certificate issues, or if the conditions herein shall not be in all respects 
observed and performed by the party to whom this certificate issues, then, 
and in all such cases, this certificate shall be null and void, and of no 
effect, and no person shall be encitled to damages, or the recovery of any 
monevs paid thereon. 

“7. Travel and Residence-——The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class steamers, 
or sailing vessels, and to visit or reside in any portion of the world other 
than the residence named in the application herefor, where inhabited and 
civilized, and free from epidemics, wars, or internal dissensions. 

“8. Limitation of Action—It is expressly understood and agreed 
that no action shall be maintained, nor recovery had, for any claim upon 
or by virtue of this certificate, after the lapse if one year from the death 
of said member, and if no suit or proceedings for such recovery be com- 
menced within one year from the date of death of said member it shall 
be deemed a waiver, on the part of all parties concerned, of all rights or 
claims under or by virtue of this certificate, and as conclusive evidence 
against the validity of such claim, and the certificate shall be null and 
void, and of no effect, and no person shall be entitled to damages or the 
recovery of any moneys paid there on. And it is further expressly agreed, in 
case any suit or proceeding shall be commenced for the recovery of any 
claim under this certificate after the lapse of one year from the death 
of said member, or when the claim is otherwise illegal or fraudulent, that 
the person or persons so commencing suit or proceeding, on failure to 
obtain judgment therefor, shall pay to said company the sum of two 
hundred dollars, as its reasonable attorney fees and damges, which sum 
shall be taxed as costs in the case, and shall be collected as other costs 
1 the suit are collected. 

“9. Debts and Liens—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the mem- 
ber or beneficiary herein, or their assigns, to said company certificate, 
and the company reserves a lien thereon to secure the payment of any 
such indebtedness, and the right to deduct and withhold the amount of 
any such account or indebtedness in payment thereof. And that in case 
any country, state. or municipality in which the member or his legal 
representative may reside shall levy a tax to be paid by said company 
on account of any moneys collected hereon, said member agrees to pay 
the amount of such tax to said company in addition to the payments 
hereinbefore named, as part of the payments needed to hold this certifi- 
cate in force, upon notice and demand by said company, either in con- 
nection with the payments of assessments and annual dues or otherwise. 
as said company may from time to time elect. 

“10. Assignments.—This certificate shall not be assigned or trans- 
ferred, unless notice and copy of this assignment be given to said com- 
pany, nor, unless a claim hereunder, made by an assignee, be subject to 
proof of interest. 

“11. Powers of Age ts—Agents of the company cannot alter or 
waive any of the conditions of this certificate. nor isse permits of any 
kind, and they are not authorized to make any indorsements hereon, nor 
to receive monev or assessments, dues, or safety fund deposits maturing 
and payable after the issue of this certificate. 

“In witness whereof, the said Hartford Life & Annuity Insurance 
Company have, by their president and secretary, signed and delivered 
this contract, at Hartford, Conn., this 2d day of May, one thousand eight 
hundred and eighty-three. [Sioned] T. R. Foster, President. [Seal.] 
[Signed] W. A. Cowles, Ass. Secretary. 

“(Agents of the company are not authorized to make any indorse- 
ments on this certificate.) 
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“Trustee’s Contract. 


“This agreement, made and entered into this thirty-first day of Dec- 
ember, A. D. 1879. by and between the Hartford Life & Annuity Insur- 
ance Company, a corporation organized under the laws of the state of 
Connecticut, and located in the city of Hartford in said state, party of 
the first part, and the Security Company, a like corporation also located 
at said Hartford, party of the second part, witnesseth: 

“Whereas, the party of the first part purposes to issue to persons 
contracting therefor certificates of membership in a special department 
of its business to be known as the safety fund department, and, in con- 
sideration of the sum of ten dollars to be received on each one thou- 
sand dollars of the amount of each and every such certificate for the 
purpose of creating a safety fund, to insert therein sundry agreements 
with such persons in the following words, to-wit: 

“*That said company will deposit said sum of ten dollars. when re- 
ceived, with the trustee, named in a contract made with it (of which a 
copy is printed hereon). as a safety fund in trust for the uses and pur- 
poses expressed in said contract, and shall at the expiration of five years . 
from July 1, 1879, if said safety fund shall then amount to three hundred 
thousand dollars, or whenever thereafter said sum shall be attained, make 
a semi-annual distribution of the net interest received thererfrom by it, 
pro rata among all the holders of certificates in force in said department 
at such times, who shall have contributed five years prior to the date 
of any such division their stipulated proportion of said fund, by apply- 
ing the same to the payment of their future dues and assessments, and 
that, whenever said fund shall amount to one million dollars all subse- 
quent receipts therefor shall be distributed by the said company in like 
manner as the interest. 

“‘Said company further agrees that if, at any time after said fund 
shall have amounted to three hundred thousand dollars, or after five 
years from January 1, 1880, if that amount shall not have been attained 
before that date, it shall fail by reason of insufficient membership, or 
shall neglect, if and legally due, to pay the maximum inedmnity pro- 
vided for by the terms of any certificates issued in said department, and 
such certificate shall be presented for payment to said trustee by the 
legal holder thereof, accompanied by satisfactory evidence, as herein- 
after provided, of its failure to pay, after demand upon it within the 
time herein stipulated for limitation of action, then it shall be the duty 
of said trustee to at once convert said safety fund into money and dis- 
tribute the same (less the reasonable charges and expenses for the 
management and control of said fund) among all the holders of cer- 
tificates then in force in said department or their legal representatives 
in the proportion which the amount of each of their certificates shall 
bear to the amount of the whole number of such certificates in force, 
and that in such event it shall file with said trustee a correct list, under 
oath, of the names, residences, and amounts of the certificates of all 
members entitled to participate in such division. The evidence referred 
to above to be either certification by said insurance company’s president 
or secretary that a claim is justly and legally due and that payment 
thereof has been demanded and refused. or the duly attested copy of a 
final judgment obtained thereupon in any court of competent jurisdic- 
tion, satisfaction of which has been neglected or refused for a period 
of sixty days from this date. 

“ ‘And said company further agrees that, so long as any certificate 
of membership in its safety fund department shall remain in force, said 
fund shall be in no wise chargeable or liable for any use or purpose ex- 
cept as above mentioned.’ 

“Now, therefore, the party of the first part, in consideration of the 
covenants and agreements hereinafter contained on the part of the party 
of the second part, and in accordance with its agreement with its certi- 
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ficate holders, as hereinbefore recited, does hereby appoint the party of 
the second part trustee as aforesaid, and covenants and agrees with it 
and its successors in said trust to deposit with said trustee, as soon as 
received, the sum of ten dollars on each thousand dollars of the amount 
of each and every certificate of membership issued by it in the aforesaid 
department until said fund shall amount to one million dallors, to be 
by said trustee held in trust and accumulated as hereinafter agreed, and 
the income thereof, less the reasonable compensation and expense of said 
trust, to be paid over to the party of the first part, as hereinafter pro- 
vided, to be used by the party of the first part in accordance with the 
hereinbefore recited agreements. And when said trustee shall pay the 
income, as above to the party of the first part, or shall make any other pay- 
ments from said fund, as required by the terms hereof, the liability of 
said trustee on the amount so paid shall cease; it being understood and 
agreed that said fund belongs to the party of the first part, subject to 
the expressed trusts herein provided, 

“And the party of the second part, for itself and its successors, in 
. consideration of such deposits and of a reasonable compensation for its 
services, and the necessary expenses of managing said trust, covenants 
and agrees with the party of the first part and its successors and with 
each of the holders of the aforesaid certificates that it will receive, hold, 
manage, and dispose of all said deposits made with it by said insurance 
company, principal and income, in accordance with the uses and pur- 
poses specified in the hereinbefore recited agreements of the party of the 
first part with its certificate holders. and shall at all reasonable times ex- 
hibit to the party of the first part all the securities and investments 
composing said trust fund, and shall render true statements of the ac- 
count of said funds and the income thereof to any person entitled to 
request the same by reason of an interest therein; said party of the 
first part hereby agreeing to keep the party of the second part correctly 
informed of the names, addresses, numbers, and amounts of certificates 
of all persons thus entitled. 

“That, as often as the sum composing such fund shall be in amourt 
sufficient to purchase one thousand dollars, par value, of United States 
bonds, said trustee shall make investments of such funds therein and 
register the same in its name as trustee of the safety fund of the said 
insurance company, and, provided no default by the party of the first part 
as hereinbefore recited shall occur, shall accumulated said fund and the 
income thereof (less the reasonable compensation and expenses), for 
five years from July 1, 1879, or until such time thereafter as such fund 
shall amount to three hundred thousand dollars, par value. of the securi- 
ties purchased for said fund, when the party of the second part will pay 
over to the party of the first part, semiannually thereafter, all the further 
income from said fund (less the accruing and unpaid compensation and 
expenses), to be by the party of the first part used for the purposes men- 
tioned in the hereinbefore recited agreements, and, unless such default 
shall occur, will thereafter add to the principal of said fund the deposits 
thereafter received from the party of the first part, exclusive of the in- 
come therefrom, until the whole fund shall amount in such securities at 
their par value, to one million dollars, and in the event of the failure 
or neglect mentioned in the hereinbefore recited agreements, will convert 
said fund into money and distribute the same in accordance with the here- 
inbefore recited agreements, as soon as can reasonably be done after the 
necessary information of the proper persons and their shares shall have 
been obtained; said party of the first part hereby agreeing to put the 
party of the second part in possession of the information required for 
the making of a proper distribution thereof as agreed with its certificate 
holders. 

“All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
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first part, and all payments required herein to be made to the certificate 
holders by the party of the second part to be made at the office of said 
trustee or of the successor in said trust. 

“The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or sell- 
ing and transfer or transmission of the hereinbefore mentioned securi- 
ties. together with the cost of the stationery and postage used in replying 
to requests for information of the condition of said fund and the actual 
cost of any judicial action needed to determine the legal status of said 
fund; all other expenses to be included in and covered by such reason- 
able charge as shall be made for the compensation of the trusteeship, to 
be determined by the amount of time and labor involved in the execution 
thereof. 

“It is hereby mutually understood and agreed by both parties here- 
to that all the hereinbefore recited agreements of the party of the first 
part with the certificate holders shall constitute the uses and purposes 
of the trust expressed herein. And it is hereby further understood and 
agreed that at such time as it shall be shown that all certificates of mem- 
bership issued by the party of the first part in its safety fund department 
have been legally settled and surrendered to it, or properly canceled 
in accordance with their terms, it shall be held and considered that the 
uses and purposes of said trust have been fully accomplished by said 
insurance company, and the balance of said fund, if any, shall be paid 
over to the party of the first part. 

“And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such trustee 
as hereinbefore specified, or if. by reason of financial embarrasment of 
the party of the second part, or other cause, it shall be deemed expedient 
to remove said trust from its hands, then a new trustee may be appoint- 
ed, by the mutual nomination of said insurance company and the then in- 
surance commissioner of the state of Connecticut, to succeed to said 
trust, with all the duties and obligations herein imposed upon said origin- 
al trustee, and said party of the second part shall surrender said fund 
to such successor. 

“In witness whereof, the party of the first part has affixed hereunto 
the corporate seal of said insurance company and caused these presents 
to be signed by its president and secretary. And the party of the second 
part has hereto affixed its corporate seal and its president and treasurer 
have hereunto set their hands. Done in duplicate at Hartford, in the 
state of Connecticut, the day and year first above written. Hartford 
Life & Annuity Ins. Co.. by E. H. Crosby, President, and Stephen Ball, 
Secretary. [Seal.] Security Company, by Robert E. Day, President, 
and William L. Matson, Treasurer, [Seal]. 

“Table of Graduated Assessment Rates for Death Losses for Every 
$1000, of a Total Indemnity of $1,000,000. 

Age. Rate. Age. Rate. Age. Rate. 

15 to 21 $0.65 35 48 
Ze 67 36 49 
23 69 37 50 
24 71 38 51 
25 wa 39 52 
26 ao 40 53 
27 77 41 54 
28 79 42 oo 
29 81 43 56 
30 83 44 57 
31 85 45 58 
32 88 46 59 
33 91 47 60 
34 .94 
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“These rates decrease in proportion as the total indemnity in force 
increases above one million dollars in amount, and are calculated so as 
to cover the usual expense for collecting. 

“Received of the Hartford Life & Annuiy Insurance Company, of 
Hartford, Conn. in full for all claims under this certificate, No. 
—— on the life of —— deceased. 

“_____ Beneficiary. 
——., Beneficiary. 
“Witness : ————. 


“ 


(Back of Policy) 


“This company has no agents authorized to receive money on assess- 
ments, dues, or safety fund. 


“No. 34501. 

“Safety Fund Department. 
“Certificate of Membership. 
“Benefit Not to Exceed $1000. 
“Issued by the 


“Hartford Life and Annuity Insurance Co. “Hartford, Conn. 

“Name, Alonzo J. Douds. 

“Agent, : 

“Read carefully all the conditions of this certificate. 

“No person should be a party to a contract without knowing all 
its conditions. 

“After an agent has delivered this certificate, and collected the ad- 
mission fee, no other payment connected with the indemnity under this 
certificate must be made to the agent without the production of a receitp 
signed by the company’s secretary. 

“Always give number of this certificate in writing to home office. 

“E, J. Thomas, Gen’l Agent. 


“Know all men by these presents, that the undersigned beneficiar— 
named in the within certificate, issued to , in consideration of ——, 
have sold, assigned, and conveyed to—of county of —, state, of —,and to 
h— heirs and assigns forever, all right, title, and interest in the 
within certificate of membership, subject to the terms and conditions 
thereof. 

“T hereby constitute the said assignee or assignees its attorney, in my 
name, but to h— own use, to take all legal measures which may be 
proper to keep in force said certificate and finally collect all amounts due 
and to become due thereunder, with power of substitution. 

“Witness my hand and seal this —— day of , 18—. a. 
[Seal.] 

“If more than one beneficiary, they can sign below.” 


The petition in the common pleas court alleged that in 1898 the plain- 
tiff reached the age of 60 years, and that thereafter he was compelled to 
pay assessments in excess of the rate of $2.68, in violation of his contract 
of insurance. He therefore prayed as hereinbefore stated. 

To this petition, after demurrer and the overruling of the demurrer, 
the defendant answered, saving the question of jurisdiction, averring that 
it was conducting a department of life insurance upon the mutual or as- 
sessment plan, and that the policy of insurance in question was issued 
under such plan, and averring that, instead of issuing a separate call upon 
each death claim, defendant had adopted the plan of quarterly assessments 
covering a number of death claims, averring that more than 70 assess- 
ments had been levied against the plaintiff since he reached the age of 60, 
and averring that the policy provides that “the rates decrease in proportion 
as the total indemnity in force increases above one million dollars.” De- 
fendant in its answer further avers that the assessment rate provided for in 
the certificate is the rate of assessment at each age therein stated to be 





Life. ] Hartford Life Ins. Co. v. Douds. 517 


levied for each individual loss of $1,000 upon the basis of $1,000,000 of 
outstanding insurance, and that if the total insurance in force at the time 
of the levy of such assessment exceeds the sum of $1,000,000 the rate of 
assessment is to be proportionately decreased, and that where there is more 
than one death loss of $1,000 to be assessed for at the time of the levy of 
such assessment the rate and amount of such assessment is accordingly 
increased by the number per $1,000 of such death losses. 
Defendant further avers that at the time of each of the asses- 
ments complained of in the petition the insurance in force was largely in 
excess of $1,000,000 and varied in amounts at the time of each assess- 
ment; that at each assessment there was in excess of one death loss of 
1,000 to be assessed for, and that the number of deaths so to be assessed 
for at the time of such assessment varied; that an inquiry as to the 
proper rate of assessment involved and required the ascertainment of the 
total amount of insurance or indemnity in force at the time each assess- 
ment was levied, as well as the number of deaths for which each assess- 
ment was levied; that such an accounting would require a complete and 
exhaustive visitation of the affairs of the defendant at its home office in 
Hartford, Conn., over a period covering some 18 years, and would be an 
interference with the internal management of defendant; that the payment 
of the assessments in excess of a rate of $2.68 by plaintiff were voluntary 
payments on the part of plaintiff; and that a large portion of the alleged 
causes of action set forth in the petition did not accrue within the 6 years 
next before the commencement of the action and are therefore barred by 
the statute of limitations. 

A reply was filed. The questions for the trial court were the jurisdic- 
tion, the interpretation of the contract of insurance, the amount of assess- 
ments paid in excess of the table of rates contained in the contract, the 
voluntariness of the payments, and the application of the statutes of 
limitations. 

Upon motion the cause was referred to Hon. George B. Okey, to take 
an accounting and make report to the trial court. Upon such an account- 
ing the referee found for the plaintiff in the sum of $1,857.15, and the 
court of. common pleas upon such report rendered judgment against the 
Hartford Life Insurance Company for the sum of $1,857.15, with interest 
from the lst day of September, 1919, and for costs, which judgment was 
affirmed by the Court of Appeals. ; 


Jones, Hocker, Sullivan & Angert, of St. Louis, Mo., and Arnold & 
Game, of Columbus, for plaintiff in error. 

Smith W. Bennett and Hugh M. Bennett, both of Columbus, for de- 
fendant in error. 


RopiNson, J. The plaintiff in error seeks a reversal of the judgment 
of the Court of Appeals and the court of common pleas upon three 
grounds: 

(1) That exclusive jurisdiction over the subject-matter of these ac- 
tions lies with the Connecticut courts, and the exercise of jurisdiction by 
the Ohio courts violates the rights of plaintiff in error under the Four- 
teenth Amendment to the Constitution of the United States. 

(2) That the defendant in error voluntarily paid his assessments over 
a long period of years without any duress or fraud intervening, and after 
notice of the right claimed by plaintiff in error, and cannot recover pay- 
ments so voluntarily made. 

(3) That the claims of defendant in error are barred by the 6-year 
limitation under section 11222, General Code, or by the 10-year limitation, 
under section 11227, General Code. 

These grounds of reversal will be considered in the order above. 

The jurisdiction exercised by the trial court will be considered in the 
light of the relief granted rather than in the light of the relief sought 
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in the petition, and this court will confine itself to the question whether 
the jurisdiction of the court extends to the limit it was exercised. The 
journal entry in the court of common pleas recites: 

“It is therefore considered and decreed by the court that the plaintiff, 
Alonzo J. Douds, recover of the defendant, the Hartford Life Insurance 
Company, the sum of $1,857.15, together with interest thereon at the 
rate of 6 per cent. from the Ist day of September, 1919, and his costs 
herein expended, including a fee of $250 hereby allowed to the said 
referee, and in all taxed at $——.” 


That court rendered no other judgment, order or decree in the cause, 
It will not be possible within the reasonable limits of this opinion to 
discuss all the cases cited. We will therefore confine this discussion 
to those cases exactly in point and relied upon by counsel. 

The plaintiff in error relies largely upon the case of Sauerbrunn v. 
Hartford Life Ins. Co., 220 N. Y. 363, 115 N. E. 1001, decided by the 
court of last resort of the state of New York, and upon the case of 
State ex rel. Hartford Life Ins. Co. v. Shain, Judge decided by the 
Supreme Court of the state of Missouri, and reported in volume 245 Mo 
at page 78, 149 S. W. 479, and the authorities in those cases cited. 

In the Sauerbrunn Case the facts covered and relief prayed for were 
not substantially different from the facts covered and relief prayed 
for in this case, and the action was disposed of by the court on a de- 
murrer to the petition, the court there holding that— 


“An action against a foreign life insurance company brought by a 
member of the company holding one of its certificates to restrain it from 
making an assessment against him of more than a certain amount named 
in his certificate and to compel it to account for moneys theretofore paid 
by him in excess of that amount relates to the internal affairs of the 
company, which are conducted at its home office, and its method of ac- 
sessment against members for the various purposes for which they are 
liable is governed by local laws and regulations and should be adjusted 
in an action brought in the home state of the company.” 


In the discussion of the case the court assumed that an account could 
not be stated between Sauerbrunn and the insurance company without 
an exhaustive visitation and examination of the books of the company in 
a foreign state, and the authorities there cited, in so far as we have 
examined them, were based upon that theory, and upon the further theory 
that the court would be unable to enforce any order which it might make 
in the premises and therefore ought not to do a vain thing. 

In the Shain Case the action was one in prohibition against the trial 
court, prohibiting it from exercising jurisdiction to enjoin a foreign 
insurance corporation from assessing one of its pclicy holders a rate 
of assessment in excess of the stipulated rate, and for an accounting 
of such foreign corporation’s business affairs, and the court there, too, 
assumed that an accounting would involve a visitation and examination 
of the books of the insurance company at its home office in a foreign 
state. In each case the jurisdiction of the court to render a money judg- 
ment was considered in connection with the injunctive relief sought. 

If the developments of the hearing before the referee in the case 
at bar did not refute the assumption that a determination of the issues 
in this case required an exhaustive visitation and examination of the 
books of the company, and if the judgment in this case operated to 
regulate the discretion and internal management of the affairs of the 
company, we would feel constrained to follow the reasoning and conclusion 
of the courts in those cases and the authorities there cited. But in the 
case at bar the referee was able to and did make an accounting between 
the plaintiff in error and the defendant in error upon the contract of in- 
surance and the assessment calls issued to the defendant in error by the 
plaintiff in error, and upon the printed ratio for each such call and the 
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rule for determining such ratio issued by the secretary of the plaintiff 
in error and supplied by a former general agent of the company, and 
but for the fact that the defendant in error had not preserved all such 
assessment calls, no other or further data would have been required by 
the referee in making the computation of the account. The defendant 
in error, however, having lost or destroyed a portion of the assessment 
calls, was obliged, as to a considerable number thereof, to supply other 
proof, which was done by introducing in evidence parts of the public 
report of the insurance commissioner of the state of Connecticut, show- 
ing the data from which, together with the assessment calls, it became a 
mere matter of mathematical calculation, and the trial court, treating 
the action as one for accounting and the recovery of money wrongfully 
obtained under color of: the contract, made an accounting and rendered 
judgment against the plaintiff in error for the amount so found to have 
been demanded and paid in excess of the amount authorized by the con- 
tract. While it is true that in such computation the trial court was 
obliged to assume the correctness of the statements of the plaintiff in 
error as to the number of death claims, and the amount of insurance 
in force, and to make no accounting as to the earnings of the $1,000,000 
safety fund, except as those earnings may or may not have been taken 
into consideration by the plaintiff in error in arriving at the ratio by it 
fixed, the defendant in error is not complaining of the inadequacy of the 
telief, and we see no prejudice therein against the plaintiff in error, for 
it may be assumed, in the absence of a showing to the contrary, that the 
plaintiff in error did not understate the number of death claims or over- 
state the amount of insurance in force, nor overstate the earnings of the 
$1,000,000 fund, and the fact, if it be a fact, that the relief granted to 
the defendant in error was not full and complete, is no ground for dis- 
turbing the judgment upon the complaint of the plaintiff in error. 


[1] To adopt the contention of the plaintiff in error that the en- 
forcement of the terms of this contract between this defendant in error 
and this plaintiff in error in respect to the table or rates per thousand 
therein provided would affect thousands of other policy holders dis- 
tributed over many states, and would be an interference with the internal 
management of the affairs of the corporation, in that it would require 
the plaintiff in error to increase the assessment upon otheis of its policy 
holders to meet its death claims, would amount to declaring that the 
courts of this state would not have jurisdiction to enforce payment upon 
a death claim, for necessarily a judgment in favor of the validity of such 
claim would result in an increase of the assessment upon its other policy 
holders, within the limitations of their contract, by such proportion as the 
judgment would bear to the whole sum to be raised by such assessment. 
[f the courts of the state of the domicile of the insured have no juris- 
diction to determine the obligation of the insured as to the payment 
of assessments levied under the contract, they would have no jurisdiction 
to determine the obligation of the insurer as to the payment of death 
benefits thereunder. 


[2] If we adopt the theory of the plaintiff in error that under the con- 
tract, notwithstanding the table of rates expressly made a part thereof, it 
may make any assessment in excess of such rate necessary to pay the 
death claims accruing under the safety fund department of the company, 
it will logically follow that the rate may be increased as the number of 
outstanding policies decreases until the point is reached where there is 
but one assessable policy outstanding, which may be assessed the full 
amount of the death claims then existing and when that policy holder 
dies there shall be paid from the $1,000,000 safety fund the amount of such 
policy less certain specified items of expense, and the balance of the safety 
fund, amounting to approximately $999,000, will become the absolute 
property of the plaintiff in error, and while the disposition of the safety 
fund is not before this court at this time, and probably never can be be- 
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fore the courts of this state, yet in arriving at a construction of the con- 
tract within the jurisdiction of this court, the effect of any proposed con- 
struction concededly without its jurisdiction is a proper subject for con- 
sideration, in so far as it has a bearing upon the contract within its jur- 
isdiction. ; 

To the argument that an affirmance of the judgment of the court 
below and the application of the construction of the contract there given 
to every policy holder will result in the company being unable to make pay- 
ment of the death claims as they accrue, we answer that we are concern- 
ed with and are here determining the rights of the parties hereto under 
the contract they entered into, and beyond that the judgment below does 
not go. In holding that the plaintiff in error, in making assessments, is 
bound by the table of rates stipulated in the policy, and cannot above 
the age of 60 years levy an assessment at a rate in excess of $2.68 under 
the contract in question, we are following the case of Dresser v. Hart- 
ford Life Insurance Co., 80 Conn. 681, 70 Atl. 39, decided by the Su- 
preme Court of the state of the domicile of the plaintiff in error. 

The statutes of Ohio require any foreign insurance company, associ- 
ation, or partnership desiring to transact business by an agent in this 
state to file with the superintendent of insurance a written instrument, 
duly signed, authorizing any of its agents in Ohio to acknowledge ser- 
vice of process therein for and in behalf of the company, consenting 
that service of process, mesne or final, upon any agent, shall be as valid 
as if served upon the company; consenting that suit may be brought 
avainst it in the county where the aplication for insurance was taken, 
and if suit be brought against it after it ceases to do business in this state, 
and there is no agent of the company in the county in which it is brought 
upon whom service of process can be made, that service may be had 
by the sheriff sending a copy by mail. If it was not intended by the Leg- 
islature to authorize suits upon the contracts of foreign corporations 
made with citizens of the state of Ohio, and if it was not contemplated 
by the plaintiff in error in accepting the condition imposed by such stat- 
ute, and in filing its consent to such service, to bestow upon the courts 
of Ohio jurisdiction to enforce for the citizens of Ohio the terms of its 
contracts of insurance made with Ohio citizens and to render a judgment 
for money due upon such contract, or wrongfully obtained under color 
of such contract, then the provisions of the statute in that respect operate 
as an aid to imposition upon the citizens of Ohio. 

We are not disposed to attempt to extend the jurisdiction of the 
courts of the state beyond its border, but when its jurisdiction may be 
exercised within the borders of the state in enforcing the contracts of 
its citizens with foreign corporations, based upon the written contract and 
written data furnished, pursuant to such contract, we are of opinion that to 
deny such jurisdiction would be in violation of the provision of the Ohio 
Constitution that— 


“All courts shall be open, and every person, for an injury done him 
in his land, goods, person, or reputation, shall have remedy by due course 
of law, and shall have justice administered. without denial or delay.” 
Article 1, § 16. 


And it seems especially important in this case that the courts of 
Ohio should exercise such jurisdiction, in view of the fact that the 
Supreme Court of the state of Connecticut, the domicile of the plain- 
tiff in error, in the case of Dresser v. Hartford Life Ins. Co., supra, in 
construing a contract of insurance between the plaintiff in error here and 
one Dresser, which contract in all essentials was like unto the contract 
here under consideration, held: 


“That the company could not increase the amount of the mortality 
calls above the amounts stated in the application or insurance made a 
part of the certificate” 
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—notwithstanding which decision by the highest court of the state of 
its domicile, rendered in 1908, prior to the levying of many of the assess- 
ments here in controversy, the plaintiff in error, in disregard of such 
decision, has placed upon the contract an interpretation which permits 
it to do the very thing that court declared it could not do. Since the 
plaintiff in error has so lightly regarded the judgment of the courts 
of its own state in this respect, its contention that it ought not to respond 
to the process of a court other than the courts of Connecticut does not 
appeal to the concience of this court, and, if adopted, will be adopted be- 
cause no other course can be justified under the powers conferred upon 
this court by the Constitution of Ohio, or because the exercise of such 
power will violate some provision of the federal Constitution. 

In the case of Frick v. Hartford Life Ins. Co., decided by the Su- 
preme Court of Iowa, 179 Iowa, 149, 159 N. W. 247, in an action like unto 
the one at bar, and upon a similar policy, that court held: 


“A court of equity of this state, on proper service or appearance, 
has, in an action by an individual policy holder, jurisdiction, not only 
of a foreign nonmutual life insurance company, but jurisdiction: (a) 
To enjoin assessments on a policy of insurance in violation of the con- 
tract terms thereof: (b) to determine the amount of assessments il- 
legally exacted (whether such determination be called an ‘accounting’ or 
not); and (c) to render personal judgment for the amount of such illegal 
exaction, provided such determination involves (1) no interference wath 
the internal management of the affairs of the company, and (2) no inter- 
ference with the discretionary policies of ids officers. So held where the 
contract amount of an assessment involved no exercise of discretion on 
the part of the officers, but was determinable by mathematical calcula- 
tion only.” 


[3] Upon the second proposition, that defendant in error voluntarily 
paid his assessments over a long period of years without protest, if 
we adopt the theory of the plaintiff in error that it was a mere conduit 
through which the various members of the safety fund department in- 
sured each other, and that its function and liability were limited to the 
taking care of the safety fund, keeping account of the number of policies 
in force and the number and amount of death claims, and the issuing 
of calls for assessments and the disbursing of those assessments, clearly 
every dollar it received upon such assessments authorized by the con- 
tract, less the sums specified for expenses, it received in trust, and the 
excess payments, having been made upon an assessment call made under 
color of the contract, in the absence of a showing to the contrary, will 
be presumed to have been made by the insured with reference to the 
contract, and not as voluntary contributions to either the insurance com- 
pany or the death benefit fund; for the fact must not be lost sight 
of that the ratio, and rule under which the ratio was determined, were 
not furnished to the defendant in error, but to an agent of the company, 
and there is no showing that defendant in error had knowledge of either 
prior to—and such knowledge being exclusively within the company. 
except as it promulgated it by circular or otherwise to its agents, 
no presumption obtains against the defendant in error with reference 
thereto. If then the payments were exacted under color of the provisions 
of the contract, and without acquainting the defendant in error with the 
fact that they were in excess of the assessments in the contract provided 
or without acquainting him with the data from which he could ascertain 
that they were so in excess, and the courts below so found, we can dis- 
cover no reason for disturbing the finding of the referee and the courts 
below that they were not voluntary payments. 

[4] Sums received, authorized by the contract, were received by 
the company as trustee for the payment of the proportion of death bene- 
fits owing by the defendant in error. The sums received by the com- 
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pany in excess of the sums required by the contract having been exacted 
and received by it in violation of its duty, and under color of the trust 
created by the contract, equity will impress a trust upon such fund, and 
so long as the duties of the trustee under the contract, to apply such 
assessments to the payment of death benefits according to the table of 
rates included in the contract, remain undischarged, the relation of trus- 
tee and cestul que trust continues, against which the statute of limita- 
tions will not begin to run until there is a repudiation by the trustee of 
his obligation thereunder, or knowledge is brought to the insured that such 
sums have not been so applied. The trial court having found that the 
payments were made by the defendant in error without knowledge of the 
fact the they were in excess of the rate prescribed in the contract, it 
necessarily follows that the defendant in error could not have known that 
the trustee was in fact distributing such sums contrary to the provisions 
of the contract, and such distribution would not, therefore, amount to 
notice to him of the fact that the plaintiff in error had repudiated its 
obligation to distribute it according to the terms of the contract, and until 
such notice were brought to the defendant in error, the trust would con- 
tinue and subsist, and would be within the saving provision of section 
11236, General Code. 
Judgment affirmed. 
Johnson, Hough, Wanamaker, and Matthias, JJ., concur. 


——__—.- 


BARNETT v. MERCHANTS’ LIFE INS. CO. OF DES MOINES, 
IOWA. (No. 12113.) 


(Supreme Court of Oklahoma. May 22, 1922. Rehearing Denied July 
25, 1922.) 


208 Pacific Reporter, 271. 


(Syllabus by the Court.) 
1. INSURANCE — AGREEMENT FOR ATTACHING RIDER IS 

VOID. 

Section 3470, Rev. Laws 1910, providing “that the policy, together 
with the application therefor, a copy of which application shall be in- 
dorsed upon or attached to the policy and made a part thereof, shall con- 
stitute the entire contract between the parties,” held, that the application 
and the policy of insurance issued pursuant thereto constitute the entire 
contract of insurance, and an agreement to modify or restrict the terms 
of the policy by attaching a rider thereto violates the statute, and is void. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE — CONSTRUCTION FAVORABLE TO INSURED 
WILL ME ADOPTED. 
Where a life insurance policy is open to two constructions, one favora- 
ble and one unfavorable to the insured, the former will be adopted in 
order to make effective the primary obligation of the contract. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — LIFE POLICY PROVISIONS EXEMPTING 

FROM LIABILITY STRICTLY CONSTRUED. 

The provisions of a life insurance policy exempting the insurer from 
liability under certain conditions will be construed strictly against the in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE — INSURER HELD NOT TO HAVE “ENGAGED 
IN MILITARY SERVICE” WITHIN EXEMPTION CLAUSE 
OF POLICY. 


Where the insured “engaged in military service” and there is a pro- 
vision in the policy exempting the insurer from liability under a clause 
in the policy providing: “This policy is unrestricted as to travel, resi- 
dence or occupation of the insured, except that if at any time the insured 
shall engage in military or naval service in time of war (the militia not 
in active service excepted) he shall secure the company’s written consent 
and pay the extra premium therefor, as from time to time fixed by the 
company. In the event of noncompliance with this requirement the com- 
pany’s liability hereon in case of death of the insured while in such ser- 
vice will be limited to an amount equal to the legal reserve hereon at date 
of death”; and it appears from the record the insured died within two 
days of broncho-pneumonia after landing at Brest, France, and it was 
stipulated by the parties to the action that the evidence does not show 
that the insured died as the result of his military service nor that his 
military service contributed to his death; and that broncho-pneumonia 
is a disease that is contracted as well out of the army as in it, held that 
the insurer was not exempted from liability. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Apneal from District Court, Bryan County; George S. March, Judge. 

Action by Alice Barnett, plaintiff, against the Merchants’ Life Insur- 
ance Company of Des Moines, Iowa, defendant, to recover $2,500 on a 
life insurance policy. Judgment for the defendant, and the plaintiff ap- 
peals. Reversed, with directions. 


Stephen C. Treadwell, of Oklahoma City, and Hatchett & Semple, 
and Porter Newman, all of Durant, for plaintiff in error. 

Hatchett & Ferguson and Utterback & MacDonald, all of Durant, 
Keaton, Wells & Johnson, of Oklahoma City, and Stuart E. Knappen, 
of Grand Rapids, Mich., for defendant in error. 


a 


HIGHTOWER vy. METROPOLITAN LIFE INS. CO. (No. 10996.) 
(Supreme Court of South Carolina. Sept. 1, 1922.) 
113 Southeastern Reporter, 478. 


INSURANCE — QUESTION OF WAIVER OF FORMAL STEPS 
FOR REINSTATEMENT OF POLICY HELD FOR THE JURY. 
On evidence of retention by life insurer of money order for enough 
to pay for reinstatement of a lapsed policy, and of insured’s nonreceipt 
of letter from insurer inclosing a reinstatement blank, held, that the ques- 
tion of waiver of policy requirement of formal application for reinstate- 
ment and showing of insurability was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
Cothran, J., dissenting. 


Appeal from Common pleas Circuit Court of Bamberg County; Wm. 
H. Townsend, Judge. 

Action by Marrie Hightower against the Metropolitan Life Insur- 
ance Company, Judgment for plaintiff, and defendant appeals. Affirmed. 


Elliott & McLain, of Columbia, for appellant. 
W. E. Free, of Bamberg, for respondent. 
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ROLERSON v. STANDARD LIFE INS. CO. (No. 2633.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 2. 1922.) 


244 Southwestern Reporter. 845 


1, INSURANCE — POLICY CONTRACT AS TO DATE OF PAY- 
MENT OF ANNUAL PREMIUMS CONTROLS. 


Where a life insurance policy stipulated that the annual premium was 
payable on delivery of the policy. and on October 3 of each year there- 
after. that stipulation controlled, and payment of the first annual pre- 
mium on delivery of the policy November 6. 1919, did not hold the policy 
in force until November 6. 1920, and 30 days thereafter, and where in- 
sured died November 27, 1920, without having paid the second premium, the 
policy was not in force at the time of her death. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—POLICY PROVISIONS AS TO DATE OF PAY- 
MENT OF “ANNUAL PREMIUMS” NOT INCONSISTENT; 
“ANNUAL.” 


“Annual” means yearly or once a year, but does not signify what 
time in the year, and where a life insurance policy provided there was to 
be an annual premium paid until 10 annual premiums were paid. that was 
not inconsistent with the provision that one of the annual payments should 
be made on delivery of the policy and the recurring premiums on October 
3 in each year; the words “annual premiums” as used in the policy hav- 
ing reference to the rate at which the premium was to be computed, and 
not to the specific date of the year. 


(For other cases, see Insurance, Dec. Dig. § 186[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Annual.) 


Appeal from Lamar County Court; W. L. Hutchinson, Judge. 
Action by Bill Rolerson against the Standard Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


The appellant brought the suit to recover on a policy of life insurance 
issued by it on the life of Alice Rolerson in the sum of $500. The peti- 
tion alleged that Alice Rolerson died November 27, 1920, and that all 
premiums due upon the policy had been paid, and that Alice Rolerson 
had in all respects complied with the conditions and provisions of the 
policy; that proofs of death had been made; that the appellee had re- 
fused payment as demanded; that the appellant had been compelled to 
institute suit and employ an attorney, and prayed for attorney’s fees and 
penalty. The appellee pleaded as a defense that the policy of insurance 
had lapsed and become of no effect before the death of Alice Rolerson, 
because of the failure to pay the annual premium which was due on 
October 3, 1920, or within one month after that date, as specially pro- 
vided in the policy. The case was tried before the court without a jury. 
A judgment was entered in favor of the defendant in the suit, and the 
plaintiff appeals. 

The evidence shows that Alice Rolerson made application for a pol- 
icy of life insurance on September 24, 1919, and the application was ap- 
proved by the company and the policy issued on October 3, 1919. The 
application for the policy stated that the plan of the policy should be a 
20-year pay policy. Afterwards, on November 6, 1919, the application 
was amended so as to change the policy from a 20-year to a 10-year 
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endowment plan. The amended application was attached to the policy, 
and the policy was then delivered to Alice Rolerson by the agent of the 
appellee on November 6, 1919. The policy was not delivered to Alice 
Rolerson before the date of November 6, 1919. On November 6, 1919, 
the date of delivery of the policy, Alice Rolerson paid in full the first 
premium for the policy of insurance sued on. The insurance agent gave 
her a written receipt for the premium. The receipt bears date, though, 
of October 3, 1919. No other or further premium was ever paid on the 
policy. Alice Rolerson died on November 27, 1920. Proof of death was 
made in accordance with the terms of the policy, and demand was made 
for the payment of the amount of the policy, which the insurance com- 
pany refused to pay. The application for the policy provided that no 
obligation shall be created by reason thereof, as against the company until 
the authorized officers have duly accepted and approved the application 
and the policy has been issued thereon, the first premium fully paid, and 
the policy delivered to and received by the insured during her lifetime 
and in good health. The medical examiner’s report bears date October 
7, 1919. The material portions of the policy of insurance are as follows: 

Standard Life Insurance Company promises to pay the sum of five 
hundred dollars, at its home office, in Atlanta, Georgia, to Alice Roler- 
son herein called the insured, on the third day of October, nineteen hun- 
dred and twenty-nine, if the insured be then living, or upon receipt at 
said home office of due proof of the prior death of the insured, during 
the continuance of this contract, to Bill Rolersqn, husband of the insured, 
the beneficiary. 


“The consideration for the above promise is the application therefor 
of the insured, a copy of which is attached hereto and made a part hereof, 
and the annual premium of $49.70, payable on delivery hereof and on the 
3d day of October in each and every year at the company’s home office 
or to an authorized agent, in exchange for receipts signed by the presi- 
dent or secretary, until ten full annual payments have been made, or 
until the prior death of the insured. This policy will not take effect un- 
less the first premium or an agreed installment thereof shall have been 
paid during the lifetime of the insured. 

“The company will accept in lieu of the annual payment, semiannual 
payments of $25.85, each, to be paid on or before the third day of Octo- 
ber and April, or quarterly payments of $13.20, each, on or before the 
third day of October, January, April and July in each year. 

“Incontestability—This policy shall be incontestable after two years 
from its date of issue, except for nonpayment of premium and for viola- 
tion of the condtions relating to military or naval service in time of war. 

“Age.—If the age of the insured has been misstated, the amount pay- 
able hereunder shall be such as the premium paid would have purchased 
at the correct age. 

“Premuims.—All premiums hereunder are payable in advance. 

“This policy is issued and accepted subject to all conditions, benefits 
and privileges contained on the subsequent pages, which are made a part 
hereof, and together with the application, a copy of which is attached 
hereto, constitutes the entire contract between the parties hereto. 

“In witness whereof, the company has caused this policy to be execut- 
ed at Atlanta, Georgia, this 4th day of October, 1919. 


“Herman E. Perry, President. 

“Ex. by , 

“Ok. by : 

“Premiums payable for 10 years. Endowment policy. 

“Nonparticipating. Edition Sept. 1919. 

“Conditions, Benefits and Privileges. (Referred to on the first page 
and made a part of the policy.) 

“Grace in Payment of Premiums.—A grace of one month (not less 
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than thirty days) will be allowed in the payment of premiums, after 
the first, subject to an interest charge at the rate of six per cent. per 
annum, and during such grace the policy will remain in full force. 

“Nonpayment of Premiums.—Failure to pay, any premium or any 
note or interest thereon, given for any premium or extension of any 
premium in full within the period allowed for said payment by the policy 
or note, cause the insurance thereunder to cease and determine ipso facto 
immediately save as herein otherwise specifically provided.” 


A. P. Park, of Paris for appellant. 
Moore & Hardison, of Paris, for appellee. 


Levy, J. (after stating the facts as above). [1] The assignment of 
error is in effect that the uncotroverted evidence entitled the appellant 
to recover, and that the court erred in refusing him a judgment for 
the amount of the policy, interest, penalty, and attorney’s fees. The 
sole question for determination is whether the policy was in force at the 
time of the death of the insured. The appellant contends that the policy 
was in force and collectible because under the policy the payment of the 
first premium on Nov. 6, 1919, the date the policy was delivered to the 
insured, held the policy in force until November 6, 1920, with a grace of 
30 days allowed by the terms of the policy, making the final day of expir- 
ation on December 6, 1920. The contention is based upon the insistence 
that the policy should be construed, as against a plea of forfeiture of 
the insurance, as providing for each annual payment of premiums to 
date from the day of actual delivery of the policy rather than the date 
specified in the policy. It is true that the policy here in suit is condition- 
ed to take effect on the payment “of the first premium or an agreed in- 
stallment thereof.” But the policy further specifies the date from which 
the premium period is to be computed, and makes that date the day on 
which the recurring premiums are due and payable. There is expressly 
stipulated in the policy the following: 

“The annual premium of $49.70 payable on delivery hereof (i. e. the 
policy) and on the 3rd day of October in each and every year at the coin- 
pany’s home office until 10 full annual payments have been made, or 
until the prior death of the insured.” 


[2] Having agreed, then, as the policy evidences, as to the date of 
the second and recurring premium payments, such agreed date of pay- 
ment must control and be binding on the parties here, even though this 
fixed the date less than a year after the actual delivery of the policy. 
It is an express contract, effective between the parties in the absence of 
fraud or mistake. And neither do we think that the insurance con- 
tract contains inconsistent provisions. The provision that there was 
to be an “annual premium of $49.70” paid “until 10 full annual pre- 
miums have been made” is not at all inconsistent with the provision that 
one of the annual payments should be made on the delivery of the policy 
and the recurring premiums “on the 3rd day of October in each year.” 
The word “annual” means “yearly” or “once in a year.” But the 
word “annual” does not signify what time in a year. The words “an- 
nual premiums,” as used in the policy, then, has reference to the rate 
at which the premiums were to be computed, and not to the specific date 
of the year. Evidently the clause in the policy fixing the “3rd day of 
October in each and every year” as the time of paying the second and 
recurring premiums was intended to make definite and particular the 
time in each year when the “annual” payments were to be made. If 
no date had been expressly specified in the policy for the payment of 
the second and recurring premiums, then the premium period would pro- 
bably be computed from the date of the actual delivery, instead of the 
date of the policy, upon the ground that the policy is conditioned to take 
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effect on the payment of the first premium, and the second and recurring 
premiums are to be paid “annually.” It is believed that the insurance had 
terminated by its terms at the time of the death of the insured. Methvin 
v. Life Ass’n. 129 Cal. 251, 61 Pac. 1112; Life Ins. Co. v. Stegall, 1 Ga. 
App. 611, 58 S. E. 79. 

The question here is annotated at length in 6 A. L. R., under case 
of Wilkinson v. Ins. Co., page 769. 

Judgment affirmed. 


SOUTHLAND LIFE INS. CO. v. HOPKINS. (No. 263-3483.) 
(Commission of Appeals of Texas, Section B. Nov. 15, 1922.) 
244 Southwestern Reporter, 989. 


1. INSURANCE—TIME OF PAYMENT IN LIFE POLICY OF ES- 
SENCE OF CONTRACT. 


The time of payment in a life insurance policy is material, and of the 
essence of the contract, and the failure to pay involves forfeiture which 
cannot be relieved against in equity. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE — INSURED NOT ENTITLED TO PERIOD OF 
GRACE UPON MATURITY OF NOTE GIVEN FOR DEFER- 
RED PREMIUMS. 


Where a term life policy provided that payment of premiums should 
not maintain the policy in force beyond the date when the next install- 
ment was due, but that a grace of 31 days without interest should be 
granted on every premium after the first, and that upon default the pol- 
icy might be reinstated on evidence of insurability satisfactory to insurer, 
and it appeared that insured gave a note for an installment of premiums 
and died the day after the note was due without having paid it, and with- 
out reinstatement, no recovery could he had therecn on the theory that a 
3l-day period of grace was given upon maturity of the note, the entire 
extension of time evidenced by the note constituting more than the period 
of grace provided for by Rev. St. art. 4741. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


3. INSURANCE — PROVISIONS IN NOTE FOR PREMIUMS 
HELD NOT INVALID UNDER STATUTE REQUIRING POL- 
ICY TO EXPRESS ENTIRE CONTRACT. 


A provision, in a note given for deferred premiums under a term life 
policy, that the note should become void if not paid at maturity, held not 
invalid as in violation of Rev. St. art. 4953, requiring every policy to con- 
tain the entire contract; such statute having no application to agreements 
between insurer and insured made subsequently to the issuance of the 
policy. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—PREMIUM NOTE HELD NOT VOID AS A DIS- 
CRIMINATION BETWEEN INSURANTS OF SAME CLASS. 
Provisions in a note given for deferred premium payments under a 

term life policy held not void as contravening Rev. St. art. 4954, prohibit- 

ing discrimination in favor of individuals or between insurants of the 
same class, since it will be presumed that the practice of extending time 
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of payment by note is under a general rule of the company applying to 
all policy holders similarly situated. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 


5. INSURANCE—AGREEMENT FOR EXTENSION OF PAYMENT 
OF PREMIUMS HELD BINDING ON BOTH PARTIES. 


An agreement embodied in a note providing for an extension of time 
of payment of premiums under a term life policy held binding on the in- 
surance company and on insured, regardless of whether it violated Rev. 
St. arts. 4953 and 4954. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


6. INSURANCE — INSURER HELD NOT TO HAVE WAIVED 
PAYMENT OF PREMIUM NOTE AT MATURITY. 


Where, after accepting a note for the payment of deferred premiums 
under a life term policy, insurer before the maturity of the note wrote 
insured reminding him that the note would become due on a certain date 
and that it provided no grace and that settlement should be made without 
fail on or before maturity, a statement in such letter that it would accept 
a partial payment and extend the balance a reasonable time held not a 
waiver of the payment of the note at maturity. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial Dis- 
trict. 

Action by Mollie I. Hopkins against the Southland Life Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Civil Ap- 
peals (219 S. W. 254), and defendant brings error. Reversed and ren- 
dered. 


Seay, Seay, Malone & Lipscomb, of Dallas, and W. H. Bledsoe, of 
Lubbock, for plaintiff in error. 

Percy Spencer and Bean & Klett, all of Lubbock, for defendant in 
error. 


RELIANCE LIFE INS. CO. v. GULLEY’S ADM’X. 
(Supreme Court of Appeals of Virginia. Nov. 16, 1922.) 
114 Southeastern Reporter, 551. 


1. INSURANCE — WHETHER THERE WAS A DELIVERY AND 

ACCEPTANCE OF POLICY HELD FOR JURY. 

In action on life and accident policies found in insured’s possession at 
time of death, defended on ground that the policies had never been de- 
livered and accepted, in which there was evidence that the agent had sent 
the policies to insured on approval with unsigned note to be executed 
by insured for the first premium, that the policies were not to be effectual 
until the insured had approved them and had paid the premium or had 
given a note therefor, and that the insured had died without returning 
the note signed to the agent, there was no presumption of law from the 
fact that the insured had received and retained the policies that he had 
accepted them; the question of whether there was an unconditional de- 
livery and acceptance being for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
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3. INSURANCE—INSTRUCTION AS TO ACCEPTANCE OF POL- 
ICY BEING INFERRED FROM INSURED’S RETENTION 
THEREOF HELD MISLEADING. 


In action on life and accident policies found in insured’s possession 
at time of death, defended on the ground that policies had not been un- 
conditionally delivered to and accepted by the insured, in which there 
was evidence that the policies had been delivered on approval with the 
understanding that they were not to become effectual until insured paid 
the premium or executed a note therefor, an instruction that “the accept- 
ance by an insured of a policy of insurance when the same has been sub- 
mitted to him in complete form may be inferred from his conduct in re- 
taining it or from any act or declaration on his part manifesting his pur- 
pose to accept it” held misleading. 


(For other cases, see Insurance, Dec. Dig. § 669[2].) 


4. INSURANCE — POLICIES FOUND AMONG INSURED’S EF- 
FECTS ON HIS DEATH PRESUMED TO HAVE BEEN DE- 
LIVERED, IN ABSENCE OF EVIDENCE TO CONTRARY. 

In the absence of evidence to the contrary, policies found in insured’s 
possession on his death are presumed to have been delivered to him as 
valid and subsisting contracts without any condition of any sort attached 
to them. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


5. INSURANCE—INSTRUCTION AS TO PRESUMPTION OF DE- 
LIVERY OF POLICIES FROM INSURED’S POSSESSION AT 
DEATH HELD ERROR, ON EVIDENCE OF CONDITIONAL 
DELIVERY. 

In action on life and accident policies found in insured’s possession 
on his death, in which there was evidence that the policies had been sent 
to him on the condition that he was to give his note to the agent for the 
amount of the premium, and that insured never executed such note, and 
that the policy provided that it was not to take effect until actual payment 
of first premium, while insured was in good health, and that the agent 
was not authorized to modify policy or extend time for payment of pre- 
mium, instruction as to presumption of delivery of policies as valid con- 
tracts from insured’s possession at time of death without authorizing jury 
to consider such evidence in rebuttal of such presumption held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[2].) 


6. INSURANCE — RULE AS TO PRESUMPTION OF PAYMENT 
OF PREMIUM FROM ACKNOWLEDGMENT IN _ POLICY 
STATED. 

Where there has been an unconditional delivery to insured of policy 
acknowledging receipt of premium, the law presumes as between the in- 
surer and the insured that the premium was considered as fully paid, and 
that when policies were delivered without requiring payment of premium 
a credit was intended, and the condition of prepayment was waived, but 
such presumption does not exist where the delivery of the policy and the 
payment of the premium or execution of note therefor are to be coinci- 
dent. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


9. INSURANCE—DELIVERY OF POLICY FOR INSPECTION IS 
NOT A WAIVER OF REQUIREMENT OF PREPAYMENT. 


The mere delivery of a policy for inspection or for approval accom- 
panied by the declaration that the policy is not to be effective unless and 


34——-Vol. LX. 
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until the first premium is paid is not a waiver of the requirement of pre- 
payment before policy is to become effective. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Error to Corporation Court of Staunton. 

Action by C. H. Gulley’s administratrix against the Reliance Life In- 
surance Company. Judgment for plaintiff and defendant brings error. 
Reversed, and remanded for new trial. 


Quarles & Pilson, of Staunton, for plaintiff in error. 
Timberlake & Nelson, of Staunton, or defendant in error. 


Burks, J. This is a proceeding by motion to recover a judgment upon 
two policies of insurance—one for $500 on a life insurance policy, and 
the other for $2,000 on an accident policy. There was a verdict and judg- 
ment in favor of Gulley’s administratrix for $2,500, the full amount of 
the two policies. 

The defense relied on was that there had never been an unconditional 
delivery of the policies to Gulley and accepted by him, and that the first 
premium had never been paid, nor had credit been extended therefor, nor 
prepayment waived. The grounds of defense stated were: 


“First, because C. H. Gulley in his lifetime did not pay the pre- 
miums, or either of them, for the policies of insurance in the notice men- 
tioned and never accepted the said policies, or either of them. 

“Second, because the said policies were sent by H. S. Rawlings, agent 
for the defendant, to the said C. H. Gulley by mail on the condition that 
he pay the first premium for said policies and accept the said policies, 
but said C. H. Gulley never paid said premiums, or either one of them, 
and never accepted said policies, or either one of them. 

“Third, because H. S. Rawlings, agent for the defendant, submitted 
the said policies to C. H. Gulley on condition that he approve or accept 
the said policies and pay the premiums therefor by note executed by him 
to H. S. Rawlings, and he never approved or accepted said policies, or 
either of them, and never executed a note for said premiums, 

“Fourth, because the application for both of said policies provides 
that neither policy shall take effect until the first premium shall have 
been actually paid while said Gulley was in good health, and said Gulley 
never paid the first premium on either policy.” 


The exact position of the insurance company is thus stated by its 
counsel : 


“Was the policy of the Reliance Life Insurance Company ever ac- 
cepted by C. H. Gulley and was the first premium thereon ever actually 
paid by him? 

“Upon the answer to this question the proper decision of this case 
rests. We earnestly submit that a careful analysis of the testimony shows 
that the Reliance policy was only delivered to Gulley on approval and for 
inspection, that Gulley never had accepted the Reliance policy, and that 
he had never paid the first premium due thereon. We are confident that 
the court will find no evidence in this record to show an absolute delivery 
of the Reliance policy and an acceptance of the policy by Gulley, and 
we think we can show very clearly from the evidence that the Reliance 
policy was delivered only conditionally and for inspection.” 


Charles H. Gulley, the deceased, first applied to H. S. Rawlings, 
agent for the Reliance Company, for the full amount of insurance de- 
sired, but the company refused it on account of his occupation and family 
history, and thereupon Rawlings undertook to “broker” him in the Trav- 
elers’ Insurance Company for a part of the amount desired, so that the 
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application for policies in the two companies were pending at the same 
time. E. R. Cover was the agent of the Travelers’ Company to whom 
Rawlings applied for the insurance in that company. The policies in the 
two companies were first submitted to Charles H. Gulley August 15, 
1920, and it is claimed by the Reliance Company, and testified to by Rawl- 
ings, that there was inclosed with the policies the following letter, signed 
by Rawlings by name “Buck,” the name he generally used in his letters 
to Gulley, and spoken of in the record as the typewritten letter: 


“Reliance Life Insurance Company 
of Pittsburgh, Pennsylvania, 
“James H. Reed, President. 

“Virginia Department. 
“511-12 Mutual Building, 
Richmond, Virginia. 


“H. S. Rawlings, General Agent. 
“Aug. 15, 1920. 

“Dear Gulley: Your letter received, and I must say that the reason 
I brokered you through the Travelers’ at the same time I sent your ap- 
plication in to my company was the fact that you being a mail clerk makes 
it very hard to get accident and health insurance. Nevertheless you can 
get life with very little trouble. Also, Chas., your family history makes 
health insurance hard to secure. 

“Understand you do not have to take these policies, but I would sug- 
gest that you do, as I think they are the best you can buy and then, too, 
the cost is small. 

“Please let me hear from you regarding same, thanking you in ad- 
vance with kindest regards to Mrs. 

; “Sincerely, “Buck.” 


There was inclosed with the policies a note for $72.54, the aggregate 
of the premiums on the two policies to be signed and returned by Gulley, 
if he accepted the policies. Rawlings testified that these policies and the 
note unsigned were returned to him by mail at Richmond with a pencil 
memo. attached, the contents of which do not appear from the record. 
Rawlings further testified that he returned by mail from Richmond the 
same policies to C. H. Gulley, in Staunton, Va., on the 24th day of Sept- 
ember, 1920, with a notation on a piece of scratch paper attached to the 
Reliance policy, “My [his] policy is worth $27.41,” and “you had better let 
your conscience be your guide,” and on a piece of scratch paper attached 
to the Travelers’ policy, “See Cover,” and inclosed with the policies was 
the note for $27.41, the premium on the Reliance Life Insurance Com- 
pany’s policy, and the said policies, the note for $27.41, and pieces of 
scratch paper with said notations thereon, were all inclosed in a large 
envelope and mailed at Richmond, Va., addressed to “Mr. Chas. Gulley, 
N. Coalter St. Staunton, Va.,” and on the left upper corner of the en- 
velope was in print “After 5 days return to Reliance Life Insurance Com- 
pany of Pittsburgh, Virginia Department, 511-12 Mutual Building, Rich- 
mond, Virginia,” the said address being in the handwriting of H. S. 
Rawlings, agent. The said note for $27.41, amount of premium on the 
Reliance Life Insurance policy, was returned about October 1, 1920, by 
mail to H. S. Rawlings unsigned, and H. S. Rawlings, thinking that C. H. 
Gulley intended to sign the same and failed to do so, at once returned the 
note to C. H. Gulley by mail from Richmond, marking the place for him 
to sign, but never heard from him again. Rawlings also testified that 
along with the policies and the note for $27.41 mailed from Richmond 
on September 24, 1920, he inclosed the following note, in his own hand- 
writing, but without date: 
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“Reliance Life Insurance Company 
of Pittsburgh, Pennsylvania, 
“James H. Reed, President. 
“Virginia Department. 
“511-12 Mutual Building, 
Richmond, Virginia. 
“H. S. Rawlings, General Agent. 


“Dear Gulley: I am inclosing two policies for your approval, also 
note which you may fill out, one policy paying you $2,500 at death and 
$10 per week and the other $1,000 at death and $20.00 per week. The 
first one will cost you $27.14; the second $45.40. Take your pick, or 
both, and return signed note and oblige. 

“Sincerely, Buck.” 


Gulley, who was a railway mail clerk, was killed in a railroad acci- 
dent on October 6, 1920. On the morning of October 8, 1920, there was 
found in the desk of Gulley at his residence the policies of insurance in 
the Reliance and Travelers’ Companies aforesaid in the envelope aforesaid 
postmarked “Richmond, Va., Sept. 24, 1 p. m. 1920,” along with the un- 
signed note for $27.41. There is conflict in the testimony as to whether 
one or two letters from Rawlings to Gulley were found with the policies. 
It is admitted, however, that what is spoken of as the typewritten letter 
was so found. Rawlings testified that the undated letter in his hand- 
writing was also found with the policies. Rawlings also testified that he 
never saw or heard from Gulley after he returned to Gulley the note for 
$27.41 for his signature. He fixed the date of the return somewhere be- 
tween the Ist and 4th of October, 1920. 

At the trial six instructions were given at the instance of the plain- 
tiff, to all of which the defendant objected, but the objections were over- 
ruled, and the defendant excepted. Instruction A was as follows: 


“The court instructs the jury that the law presumes from the fact 
that the policy in question was received by the insured and filed by him 
in his desk among his papers, and there retained by him until his death; 
that he had accepted the same subject to all of its terms and conditions. 
The acceptance by an insured of a policy of insurance, when the same 
has been submitted to him in complete form by the insurer, may be in- 
ferred from his conduct in retaining it or from any act or declaration on 
his part manifesting his purpose to accept it.” 


[1, 2] The first part of this instruction is bad because it takes away 
from the jury the consideration and determination of the very fact in 
issue. It tells the jury that the law presumes, upon the facts therein 
stated, “ the policy in question, has been accepted by Gulley. There was 
testimony that the policy was sent to Gulley on approval, and along with it 
a note to be signed by him for the first premium; that the note had been 
sent to Rawlings unsigned; that he had returned the note for signature 
about October 1; and that Gulley had left home about the time he received 
the note, and had not returned thereafter before his death on October 
6. There is no evidence that the policy was to be treated as delivered 
unless Gulley gave the note for the first premium. When the two policies 
were returned to Gulley for approval, according to the testimony of Rawl- 
ings, there was also inclosed the undated letter in the handwriting of 
Rawlings hereinbefore quoted requesting the return, signed, of the note 
for $27.41 inclosed—the premium on the Reliance policy. The circum- 
stances under which the policy was sent to Gulley, and the facts attending 
his return thereof to Rawlings, and the subsequent acts and dealings of 
the parties, should have been submitted to the jury, and they should 
have been allowed to decide whether there had been such a delivery and 
acceptance of the policy as bound the company. The testimony of Rawl- 
ings, a witness on behalf of the company, had a very important bearing 
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on the liability of the company, and should have been submitted to the 
jury. His credibility was a question for the jury. 

[3] The latter part of the instruction is also objectionable. Out- 
side of the fact that Gulley put the policy in his desk, there is no evidence 
of any act on his part from which an acceptance of the policy could 
have been inferred, nor could the insurance company be adversely affected 
by any uncommunicated “declarations” on the part of Gulley. This part 
of the instruction was misleading. 

Instruction B was as follows: 


“The court instructs the jury that, if they believe from the evidence 
in this case that the policy or policies in controversy were found after 
the death of Charles H. Gulley in his possession and among his effects, 
then the law presumes that said policy or policies were delivered to him 
by the defendant company as valid and subsisting contracts, without any 
condition of any sort attached to them.” 


[4, 5] This instruction would have been a correct statement of the 
law if it had said that “the law presumes, in the absence of evidence 
to the contrary, that,” etc. But it ignores all of the defendant’s evi- 
dence tending to show that the policies were not to be effectual unless 
and until Gulley paid the premium or gave Rawlings his note for the 
amount thereof. If Rawlings was to be credited, the policies were de- 
livered on condition that Gulley was to give his note to Rawlings for the 
amount of the premium, which he never did. The policy itself express- 
ly provides that the contract of insurance “shall not take effect until 
the first premium shall have been actually paid while I am in good health,” 
and further, “Agents are not authorized to modify this policy or extend 
the time for paying a premium.” Under these terms there could be no 
recovery on the policies unless the premium was prepaid, or compliance 
with the provision thereof was waived. The instruction correctly stated 
the law where there had been an absolute and unconditional delivery 
of the policy, or simply proof of delivery without more; but the insur- 
ance company offered the testimony of Rawlings, the letters written by 
him to Gulley, and the unsigned note for $27.41, which Rawlings testi- 
fied were found in the envelope with the policies after the death of Gul- 
ley, to rebut the presumption, and to show that the policies were not de- 
livered to Gulley under such circumstances as would justify the inference 
that credit was to be given for the premium. Life Ins. Co. v. Hairston, 
108 Va. 832, 848, 62 S. E. 1057, 128 Am. St. Rep. 989, quoting Vance 
on Ins. p. 178. The instruction should have been framed as above indi- 
cated, so as to have permitted the jury to consider this evidence in 
determining whether or not the policies were delivered “as valid and sub- 
sisting contracts, without any condition of any sort attached to them.” 
According to the testimony of Rawlings, they never were so delivered. 
Whether or not the jury would have believed the statements of Rawlings 
is not a question for our consideration. 

Instruction C, given for the defendant, is subject to similar criticism 
to that made of instruction B. Instruction C was as follows: 


“The court instructs the jury that, inasmuch as the policy or policies 
in controversy in this case acknowledge receipt of the premium and re- 
cite that they were issued in consideration of that premium, the law pre-~ 
sumes that as between the company and the deceased, the premium was 
considered as fully paid. The court further tells the jury that, when 
the said policies were delivered without requiring payment of the pre- 
mium, the presumption-is that a credit was intended, and this was a 
waiver of the condition of prepayment set out in the application for said 
policy or policies.” 


[6] The instruction is a correct statement of the law where there has 
been an unconditional delivery of the policy, but not where the delivery 
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of the policy and the payment of the premium or giving a note there- 
for are to be coincident. The assured cannot take the policy and claim 
the benefit thereto without complying with his part of the contract. The 
instruction cut the defendant off from the benefit of the testimony of 
Rawlings and the written evidence on that subject. It should have stated 
that “the law presumes, in the absence of evidence to the contrary,” etc., 
and left it to the jury to say whether or not they would credit the evi- 
dence offered to the contrary. The presumption was not a conclusive 
one, but was open to explanation; and this explanation the insurance com- 
pany offered to make. 

[7, 8] It is earnestly insisted by counsel for the assured that the in- 
surance company is estopped from denying that the first premium had 
been paid because Gulley had possession of the policy at the time of his 
death, and the policy acknowledged the receipt of the first premium. A 
number of authorities are cited to sustain the proposition, and, for the 
purposes of this case, it may be conceded that such is the law in case 
of an unconditional delivery of the policy, or in the absence of any evi- 
dence on the subject of a condition. But in the case at bar the defend- 
ant’s contention is that the policies were delivered on approval only, and 
that the delivery was on condition that Gulley should give his note to 
Rawlings for $27.41. In support of this contention the defendant offered 
the testimony of Rawlings and his letter to Gulley accompanying the poli- 
cies which were sent by mail. If the jury believed the statements of 
Rawlings as to the circumstances of delivery of the policy, then there 
was no estoppel, and if they further believed that the premium had never 
been paid and no note had been given by Gulley to Rawlings for the 
amount of the premium, then there was a liability upon the policies. In 
other words, it was competent for the defendant to show by parol that 
the policies were delivered upon a condition which had not been fulfilled, 
If an unsealed paper, whether negotiable or not, is perfect on its face, 
but is delivered to the payee, or any person on condition that the instru- 
ment is not to take effect except in a given event, or under given condi- 
tions, or is only to be used for a given purpose, the condition is binding 
between the original parties, and in a suit between them parol evidence 
is admissible to show the conditions. Solenberger v. Gilbert, 86 Va. 
776, 11 S. E. 789; Burke v.*Dulaney, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. 
Ed. 698; Catt v. Olivier, 98 Va. 580, 36 S. E. 980; Kelly v. Oliver, 113 N. 
C. 442, 18 S. E. 698; McCormick v. Faulkner, 7 S. D. 363, 64 N. W. 
163, 58 Am. St. Rep. 839; Ware v. Allen, 128 U. S. 590, 9 Sup. Ct. 174, 32 
L. Ed. 563. The same rule applies in this state where the instrument 
is sealed, as was pointed out in Whitaker v. Lane, 128 Va. 317, 104 S. 
E. 252, 11 A. L. R. 1157. It was not simply whether the company was 
estopped by the acknowledgment in the policies that the first premium 
had been paid, but had the policies been delivered to Gulley under such 
circumstances as would entitle him to rely upon the estoppel, if there was 
one. The company undertook to show that there had been no such de- 
livery. The trial court admitted the evidence on the subject, but in ef- 
fect cut the jury off from its consideration by the instructions given for 
the plaintiff, by this we think was error. In concluding a discussion of 
waiver of agreement for prepayment, it is said in Vanve on Insurance, p. 
178. 

“It would seem on principle that in all cases where policies are put 
into the hands of applicants for the purpose of examination, or sub- 
ject to rejection, such delivery should be considered conditional, and not 
as constituting a waiver of condition of prepayment’—citing numerous 
authorities. 

In Mutual Life Ins. Co. v. Oliver, 95 Va. 445, 451, 28 S. E. 594, 597, 
it is said: 

“The policy not having been delivered and the blank space in the ap- 
plication for the insurance not having been filed, there is no unequivocal 
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acknowledgment of the receipt of the premium, or any such acknewledg- 
ment of its receipt as would estop the defendant company from proving 
that it had not been paid or waived. Consequently evidence was admis- 
sible to that end, and the question propounded to the witness was one 
proper to be asked and answered.” (Italics supplied.) 

[9] There is no reason why a policy of insurance should stand on a 
different footing from any other contract. Like other contracts, it may 
be delivered upon condition, and until the condition is performed the 
delivery is not effectual to complete the contract. Although the con- 
tract of insurance is in writing, it may be shown by parol that the de- 
livery was upon condition, and whether or not the delivery was upon 
condition is a question to be determined by the jury upon the evidence 
submitted, including, of course, the parol testimony. A mere delivery 
for inspection or for approval accompanied by the declaration that the 
policy is not to be effective unless and until the first premium is paid is 
not a waiver of the requirement of prepayment. Snyder v. Nederland 
L. Ins. Co., 202 Pa. 161, 51 Atl. 744; Rey v. Equitable Life Assurance 
Society, 16 App. Div. 194, 44 N. Y. Supp. 745; Quinby v. N. Y. L. Ins. 
Co., 71 Hun. 104, 24 N. Y. Supp. 593; McDonald v. Providence Saving 
L. Assurance Society, 108 Wis. 213, 84 N. W. 154, 81 Am. St. Rep. 885. 

[10] The instruction is also objectionable in stating that “the court 
tells the jury that when the said policies were delivered without requiring 
payment of the premium,” etc. This assumes an unconditional delivery, 
thereby ignoring the testimony of Rawlings and the other evidence on the 
subject. It should have stated if they were delivered under the circum- 
stances mentioned. 

Instruction E assumes an unconditional delivery of the policy. If 
again tendered, this assumption should be removed by inserting the word 
“unconditionally” between the words “such agent” and the words “de- 
livers a_ policy.” 

[11, 12] The trial court was liberal in granting instructions to the 
defendant, some of which cover the objections made to instructions given 
for the plaintiff, but the errors in the instructions given for the plaintiff 
were not corrected by the instructions given for the defendant. While 
omissions in one instruction or set of instructions may sometimes be 
supplied by a fuller statement in one or more other instructions, where 
it would not confuse or mislead the jury, it is rare, if ever, that positive 
error can be so corrected. A material error in an instruction, complete 
in itself, is not cured by a correct statement of the law in another in- 
struction, as it is said that it cannot be told by which the jury were con- 
trolled. Hence in such case the verdict will be set aside, unless the court 
can see from the whole case that no other verdict could have been prop- 
erly found. Amer. L. Co. v. Whitlock, 109 Va. 238, 63 S. E. 991; Pow- 
hatan L. Co. v. Affleck, 115 Va. 643, 79 S. E. 1054; Southern R. Co. v. 
Snow, 117 Va. 627, 85 S. E. 488; Va. & S. W. R. Co. v. Skinner, 117 Va. 
851, 86 S. E. 131; Burks’ Pl. & Pr. (2d Ed.) § 261, and cases cited. 


[13] Exception was taken to the action of the trial court in per- 
mitting a witness to ansewer a certain question, on the ground that it 
was hearsay. The only thing in the answer that could have been hurt- 
ful to the insurance company was the statement of the witness that 
Gulley said to him, “Yes; I have taken out a policy with Buck.” But 
the witness had been previously examined on behalf of the plaintiff, and, 
on cross-examination by counsel for the insurance company, stated sub- 
stantially the same fact as was elicited by the question objected to. He 
was asked on his first examination by counsel for the insurance company, 
“and all your brother-in-law told you was that he had closed the deal and 
taken the insurance?” to which he replied, “Yes, sir.” The error com- 
plained of, if any, was harmless. 

[14] We are unable to say that the judgment of the trial court over- 
ruling a motion for a new trial on the ground that the verdict is contrary 
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to the law and the evidence is “plainly wrong or without evidence to 
support it,” and hence cannot set said judgment aside and enter a judg- 
ment for the defendant, as we have been asked to do; but for the errors 
of the trial court in the instructions given to the jury its judgment 
will have to be reversed, the verdict of the jury set aside, and the case 
remanded for a new trial to be had in accordance with the views herein- 
before expressed. 
Reversed. 
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FIRE, TORNADO, ETC. 


DONLAN et al. v. TURNER, DENNIS & LOWRY LUMBER CO. 
(No. 3835.) 


(United States Circuit Court of Appeals, Ninth Circuit. August 7, 1922.) 
282 Federal Reporter, 421. 


2. INSURANCE—DESTRUCTION OF LUMBER HELD TO RE- 
LIEVE BUYER FROM OBLIGATION TO RESELL AND PAY 
SELLER PART OF NET PROFITS. 


Under a contract by which plaintiffs sold lumber in their yard to de- 
fendant for $20 per 1,000 and a share of the profits, if any, to be made 
by defendant on a resale, and requiring plaintiffs to insure the lumber 
for $25 per 1,000 for the benefit of defendant, which they did, on destruc- 
tion of the lumber while in plaintiffs’ yard, defendant was entitled to the 
$25 per 1000 insurance money, since by the destruction by fire it was re- 
lieved of any obligation to resell the lumber and pay plaintiffs a part of 
the profits. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


Appeal from the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Suit in equity by Edward Donlan and Ben W. Henderson, copartners 
doing business under the firm name and style of Donlan & Henderson 
against the Turner, Dennis & Lowry Lumber Compay. From the dis- 
missal of the complaint, and a decree for denfendant on the counter- 
claims (275 Fed. 71), complainants appeal. Affirmed. 


The firm of Donlan & Henderson sued for money due and for an 
accounting. Defendant answered and counterclaimed. 

In April, 1920, a contract, entitled “Contract of Sale,” was made be- 
tween Donlan & Henderson, called vendors in the contract, appellants here, 
and Turner, Dennis & Lowry Lumber Company, a corporation, called 
vendee in the agreement, appellee here, whereby Donlan & Henderson 
agree to sell and deliver to the vendee, and the vendee agrees to buy, all 
of the lumber “now owned by the vendors” in the pile at Fletcher Spur, 
and all lumber to be sawed, cut, and manufactured by them at Fletcher 
Spur until January 1, 1921. Upon the execution of the contract, ven- 
dee was to pay to vendors, as an advancement on the contract, $20 per 
1,000 feet on all lumber “hereby sold and in pile at Fletcher Spur” in ac- 
cordance with an inventory agreed upon. Vendee was also to loan to ven- 
dors $20,000 upon promissory notes of the vendors, and the vendee was 
to pay and advance to the vendors $20 per 1,000 feet on all lumber “to be 
hereafter sawed, cut, and manufactured by the vendors under and during 
the term of the contract,” payments to be made monthly, based upon an 
inventory, $10 per 1,000 of such advancement to be applied and credited 
on the $20,000 promissory note above mentioned until the principal and 
interest thereof were fully paid. Vendors were to deliver f. o. b. cars at 
Fletcher Spur, as directed and ordered by the vendee. Vendee was to 
market and sell at the highest market price, obtainable at the time of 
making the sale, and upon delivery upon cars the vendee was to pay 
vendors, “as the purchase price,” the highest market price for which 
it was sold by them, less 15 per cent. 

When each car of lumber was shipped, the vendor was to render an in- 
voice, and to draw on the vendee for the amount of the invoice, less 15 
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per cent., less 2 per cent. trade discount, and $20 per 1,000 feet already 
paid in advance as hereinbefore provided. Upon payment of the advance 
of $20 per 1,000 feet, title to and possession of said lumber ‘‘should pass 
to the vendees and become their property,” subject to the balance pay- 
able thereon to the vendors for the balance of the purchase price upon 
the completion of the terms and conditions on the part of the vendors. 
Vendors were to give a bill of sale and possession to the vendee, and the 
lumber was to be marked and designated as the property of the vendee 
from the time of marking and bill of sale. In the event of failure on 
the part of the vendors to carry out the contract, vendee was to have 
the right to use the machinery of the vendors to dress the lumber, “in 
order to protect themselves against loss on account of the amounts ad- 
vanced under the contract.” Vendors, at their own expense, during 
the life of the contract were to keep insured against loss by fire “all 
lumber hereby sold, and which shall be in the yard, for $25 per 1,000 feet, 
the loss therein to be made payable to vendee.” 

Upon the execution of the contract the lumber company paid $60,- 
000, and Donlan & Henderson gave to the lumber company two notes for 
$10,000 each, dated April 16, 1920, due in 3 and 4 months, respectively. 
Donlan & Henderson also made a “bill of sale” to the lumber company 
for all the lumber then owned by Donlan & Henderson “‘in pile at Fletcher 
Spur, containing approximately 2,000,000 board feet. The bill of sale 
was given subject to “vendors’ lien” upon all of the referred to lumber 
for balance due from the lumber company to Donlan & Henderson ac- 
cording to the contract hereinbefore referred to. In June, 1920, the 
lumber company paid Donlan & Henderson $20,000, and in August cer- 
tain sums were advanced to Donlan & Henderson, to be repaid, with in- 
terest, and at both times Donlan & Henderson conveyed to the lumber 
company certain further quantities of lumber at Fletcher Spur. Don- 
lan & Henderson bought 2,000,000 feet of lumber from one Smead, and 
insured it for $70,000, the price paid therefor, $20 per thousand feet of 
which was payable, in case of loss, to the lumber company as its interest 
might appear, the balance payable to Donlan & Henderson as their in- 
terest might appear. Thereafter another policy for $60,000 was taken 
out, as the amount of lumber in the yard increased. Payment in case 
of loss under the second policy was to be made to Donlan & Henderson, 
although Henderson testified that it was intended that the lumber com- 
pany was to be named in the policy, but by oversight it was not included. 

On August 3, 1920, more than 3,000,000 feet of lumber piled at Fiet- 
cher Spur was destroyed by fire. At $25 per 1,000 feet the insurance 
money would amount to over $75,000. of this $70,000 was collected from 
the insurance companies by Donlan & Henderson of which $60,000 was 
paid over to the lumber company, and the evidence is that the Donlan & 
Henderson coparntership promised to pay the balance as soon as it was 
received. 

After a trial the court held that there was a sale of the lumber; that 
upon payment of the $20 per -1,000 feet the property was vested in the 
lumber company; that thereafter vendors had no interest in the lum- 
ber, except as it might be resold under the contract; that the destruction 
of the lumber by fire resulted in a loss to the lumber company of its in- 
vestment and prospective profits; that vendors lost what they would 
have been entitled to upon the resale by the appellee under the contract, 
and that upon vendee’s counterclaims vendors owed approximately $18,- 
000, with interest. The complaint was dismissed, and decree in favor 
of appellee upon the counterclaims was rendered. 


Harry H. Parsons and A. J. Violette, both of Missoula, Mont., and 
Gunn, Rasch & Hall, of Helena, Mont., for appellants. 

Charles H. Hall and Walter L. Pope, both of Missoula, Mont. and 
Rees Turpin, of Kansas City, Mo., for appellee. 
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Before Morrow and Hunt, Circuit Judges, and Bean, District Judge. 


Hunt, (after stating the facts as above). The position of the appel- 
lants is that, although the District Court was right in holding that the 
contract, together with the bills of sale, constituted an absolute sale and 
transfer of the title, it fell into error in refusing to hold that they could 
recover the market value of the lumber destroyed by fire, less advance 
made by the lumber company on the purchase and the percentages pro- 
vided by the contract. 

[1] We think the construction of the contract as one of sale and trans- 
fer of title by Donlan & Henderson to the lumber company was cor- 
rect. Not only do the provisions of the agreement itself lead to that 
conclusion, but the acts of Donlan & Henderson, in executing on the same 
day the bill of sale whereby they bargained, sold, and conveyed to the 
lumber company all of the lumber then owned by them in pile at Flet- 
cher Spur, make that construction the only reasonable one. Confirmatory 
evidence is found also in the provision making the sale subject to a ven- 
dor’s lien, for unless there was a sale there it was wholly unnecessary 
to insert such a clause.. 

[2] Looking into the agreement as one of sale, Donlan & Henderson 
were: (a) To deliver the lumber f. 0. b. cars at Fletcher Spur; (b) to 
ship and render an invoice with draft; (c) to insure for the benefit of the 
vendee lumber company. On the other side, the Lumber Company was: 
(1) To advance to Donlan & Henderson $20 per 1,000 feet as the 
lumber was piled and stenciled; (2) to market and sell for the highest 
price obtainable at the time of sale; and (3) to pay vendors, as the pur- 
chase price under the contract, the highest price, less 15 per cent. The 
parties proceeded in apparent good faith, and the lumber company fulfilled 
with respect to the advance of $20 per 1,000 feet. A number of cars were 
shipped before the fire, but after August 3rd, the day of the fire, it be- 
came impossible for the lumber company to market and sell the lumber. 

The contract contained interdependent clauses—the buyer promising 
to pay the purchase price when it marketed and sold the lumber delivered 
for the highest price obtainable at time of sale. Payment was then to be 
made, not of any agreed, fixed price, but the money for which the lumber 
company sold, less percentages, and less $20 per 1,000 paid and advanced by 
the seller. Naturally the parties contracted with the idea of the continued 
existence of the lumber, yet destruction by fire was contemplated, and pro- 
vision for the protection of the owners was made by making the insurance 
money payable to the lumber company at $25 per 1,000 feet. The ques- 
tion whether the difference between the advance of $20 per 1,000 and the 
$25 insurance was the subject of special consideration of the parties before 
the agreement was drawn is not of vital importance, as it is perfectly plain 
that the $25 per 1,000 insurance clause was agreed upon and must be 
upheld in determining the rights of the parties; and the only way to 
give the clause its expressed meaning is to hold that, if recovery can be 
had by the lumber company, it is not limited to the sums advanced under 
the contract, but to the sum named in the contract, $25 per 1,000 feet, 
payable in case of loss. 

The result may be that Donlan & Henderson will have to stand other 
losses, if any there were; but we are constrained by the definite language 
used by the parties. However, there is considerable evidence from which 
it is to be inferred that our construction is but the same as the parties 
themselves put upon it. For example, Mr. Henderson, of Donlan & 
Henderson, testified that just before the fire a representative of an insur- 
ance exchange called upon him and solicited more insurance, but he told 
the agent he did not care for additional insurance, as his firm expected to 
take a chance, and could not give it all to the others. He said, also, that 
he intended to take out more insurance, but failed to do so, and that they 
were underinsured. 
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[3] It is unnecessary to cite authority for the general rule that the 
loss follows the title, and that a promise to pay becomes fixed upon 
passing of title. But the rule is not without exceptions, for not infre- 
quently are valid agreements made where the property is in one and 
the risk in another. It is really a matter of arriving at the intention 
of the parties as they have expressed themselves. Here the insurance 
clause of the contract is proof that in the event of loss by fire $25 per 
1,000 was to be paid to the lumber company. The contract discloses 
on its face that the parties to it contemplated the possibility of fire which 
would render performance impossible, and accordingly they made pro- 
vision therefor, and put the risk of loss on one of the parties to the 
contract. Until the sale by the lumber company, it was under no obli- 
gation to pay any more money to Donlan & Henderson. Indeed, as well 
pointed out by the District Court, conditions might have arisen where 
the lumber company would receive practically nothing. Suppose the 
market had fallen to panic prices, and that a sale by the lumber company 
brought in a sum less than the amounts which Donlan & Henderson owed 
that company, Donlan & Henderson would have received nothing. That 
seems clear; and by parity of reasoning, because of the destruction of the 
lumber, the lumber company is relieved of any obligation to sell and pay 
over. 

In The Tornado, 108 U. S. 342, 2 Sup. Ct. 746, 27 L. Ed. 747, the 
court recognized that there are cases which fall within a rule that, 
where the stipulations of the contract are interdependent, defendant 
cannot be sued for the nonperformance of stipulations on his part which 
were dependent on conditions which the plaintiff has not performed. The 
court cited Taylor v. Caldwell, 3 Best & Smith, 826, to the effect, that, 
in contracts in which the performance depends on the continued existence 
of a thing, a condition is implied that the impossibility of perform- 
ance arising from the perishing of the thing shall excuse performance. 
The reason for that rule is that the law implies excuse because, from the 
nature of the agreement, it is clear that the parties have contracted on 
the basis of the continued existence of the particular person or chattel. 
See, also, Elgee Cotton Cases, 22 Wall. 180, 22 L. Ed. 863; Frank et al. 
v. Butte & Boulder Min. Co., 48 Mont. 83, 135 Pac. 904; Calcutta & 
Burmah S. S. Co. v. De Mattos, 32 L. J. Q. B. N. S. 322, 33L. J. Q. 
B. N. S. 214; Dexter v. Norton, 47 N. Y. 62, 7 Am. Rep. 415; Taylor v. 
Caldwell, supra, 113 E. C. R. 824; Fragano v Long, 107 Eng. Rep. 1040; 
Benjamin on Sales, pp. 409, 410; Mechem on Sales, § 1100; Williston on 
Sales, § 302. 

Cases in which the agreement is that the purchase price becomes pay- 
able at once, but is to be determined by counting or measurement, or 
the doing of such acts, are to be distinguished. In Noyes v. Marlott, 
156 Fed. 753, 84 C. C. A. 409, everything that the vendors had to do 
with the logs was completed when delivery was made at the place des- 
ignated. There was no condition in the sale, and the only interest 
which the vendors had after delivery of the property was in recovering 
the price agreed upon as soon as the measurements were ascertained 
by the purchaser. 

After careful consideration of the case, our conclusion is that the 
District Court properly construed the contract, and that the decree 
must be affirmed. 

So ordered. 
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LEE BLAKEMORE, Inc. et al., v. LEWELLING et al. (No. 5781.) 
(United States Circuit Court of Appeals, Eight Circuit. June 6, 1922.) 
281 Federal Reporter, 952. 


Zz. INSURANCE—PROVISION IN FIRE INSURANCE POLICY, 
INSERTED FOR SOLE BENEFIT OF INSURER, WAIVED 
UNLESS EXERCISED. 


Provisions in a fire insurance policy declaring it void in certain 
contingencies, such as change in title, having been inserted for the sole 
benefit of the insurer, when those contingencies became actualties, the 
policy was not absolutely void, but only voidable at the option of the 
insurers, and, until they declared it void, they might, by act or deed, 
waive the forfeiture and continue the policy in force, in case the insurable 
interest in the property and the right to insurance thereunder were united 
and caused to exist in the same assured. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


3. INSURANCE—INSURER HELD ESTOPPED TO DENY LIA- 
BILITY UNDER FIRE INSURANCE POLICY. 


Where purchasers of property at foreclosure sale applied for an as- 
signment of a fire insurance policy issued thereon, and the insurer ac- 
cepted deferred payment of the premium, and by its acts and correspond- 
ence led the purchasers to believe that an assignment of the policy had 
been made, which belief resulted in their failure to obtain other insurance, 
held, that insurer was estopped from denying liability under the policy. 

(For other cases, see Insurance, Dec. Dig. § 393.) 


4. INSURANCE—ASSIGNMENT OF POLICY BY ORIGINAL IN- 
SURED WITH CONSENT OF INSURER ENFORCEABLE AS 
NEW CONTRACT. 


Where the original owner of a policy of fire insurance had assigned it 
with the consent of insurer to another, who accepted the assignment, a 
new and independent contract arose between the insurer and the assignee, 
which was subject to no forfeiture by reason of the acts or omissions of 
the party originally insured, because by the consent of the insurer to the 
assignment it waived such forfeitures as against the assignee, who could 
enforce the new contract. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


5. INSURANCE—VALID INSURANCE CONTRACT MAY _ BE 
MADE BY PAROL, FOLLOWED BY SUBSEQUENT WRIT- 
INGS EXPRESSING THEM. 


Where the original owner of a fire insurance policy had assigned it 
with the consent of the insurer to another, who accepted the assignment, 
a written policy signed by insurer was not indispenable to the creation 
of a new contract of insurance, as such contracts may be made by parol, 
to be followed by subsequent writings expressing them, and may take 
effect on the meeting of the minds of the parties. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


6. INSURANCE—INSURER HELD ESTOPPED THROUGH COR- 

RESPONDENCE WITH INSURED’S AGENT. 

As respects estoppel of insurer to claim forfeiture of policy against 
assignee of policy because of change of title, the fact that there was no 
contract between the insurer and such assignee, and that the assignee 
did not sign any of the correspondence with insurer, and that none of 
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the correspondence was addressed to such assignee by name, was imma- 
terial, where it appeared that the original insured and assignor, in con- 
ducting the correspondence on which estoppel was predicated, acted as 
the agent of the assignee, and the insurer had notice of that fact. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


8. INSURANCE—WHERE CONTRACT MADE WITH AND LOSS 
PAYABLE BY ATTORNEY IN FACT FOR INTERINSURERS, 
IMMATERIAL WHETHER INTERINSURANCE BODY 
SUABLE OR NOT. 


Where each of the individuals, firms, and corporations that became an 
insurer by making a contract of interinsuramce with a designated at- 
torney in fact for the other insurers remained such at the time when a 
loss occurred, and such attorney in fact had appeared and given bond 
to pay any decree rendered, whether the underwriters did or did not con- 
stitute a suable association, body, or entity was immaterial as respects 
the validity of decree in form against the underwriters. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


9. INSURANCE—DECREE NOT INVALID BECAUSE NOT AD- 
JUDGING SPECIFIC AMOUNT OF PROPORTIONATE SHARE 
THAT EACH UNDERWWRITER IN INTERINSURANCE LIA- 
BLE TO PAY. 

A decree fixing the recovery on an interinsurance fire insurance policy 
was not erroneous because it did not adjudge the specific amount of the 
principal and interest specified in the decree that each underwriter was 
liable to pay. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


10. INSURANCE—INSURED UNDER INTERINSURANCE PLAN 
HELD LIABLE FOR LOSS IN PROPORTION OF ITS PRE- 
MIUM TO TOTAL PREMIUM. 

Where a provision in an agreement of interinsurance provided that 
there was assumed by each subscriber, including the assured, a sum 
which was the same proportion of the aggregate liability that each sub- 
scriber’s premium deposit bore to the aggregate of all the subscribers’ 
premium deposits under all policies in effect at the time of any loss, the 
insured was liable for that proportion of the loss that their premium 
paid bears to the aggregate of all the underwriters’ premium deposits un- 
der all the policies in effect at the time of the loss. 


(For other cases, see Insurance, Dec. Dig. § 508.) 


Appeal from the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Suit by Lee Blakemore, Incorporated, and others against P. J. Lew- 
elling and others. From a decree for defendants complainants appeal. 
Modified and affirmed. 


This is an appeal by Lee Blakemore, Incorporated, and Herman L. 
Hettler Lumber Company, a corporation, from a decree of the court be- 
low to the effect that P. J. Lewelling and Vernon Price-Williams, part- 
ners as Lewelling & Price-Williams, recover upon a contract of insurance 
against loss by fire from Manufacturing Wood Workers’ Underwriters 
and from Lee Blakemore, incorporated, as attorney in fact for the said 
Underwriters, out of any moneys in his possession as such attorney in 
fact, $24,900, interest, and costs. This judgment is found on an alleged 
contract of insurance made May 31, 1918, between Lee Blakemore, In- 
corporated, attorney in fact for the Underwriters, and Lewelling & Price- 
Williams, to the effect that the latter should be and were thenceforth 
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insured against loss by the fire to the same property on the same terms 
and to the same effect as the Allen Lumber & Box Company, a corpora- 
tion, was stated to be insured on April 23, 1918, by a policy issued and de- 
livered to the Box Company by the Underwriters by Blakemore, their 
attorney in fact, on that day. 

_ That policy provided that Manufacturing Wood Workers’ Under- 
writers, “in consideration of the stipulations herein named and of the 
deposit of $803.75 premium does insure Allen Lumber & Box Company 
for the term of one year from the 23d day of April, 1918,” to an amount 
not exceeding $35,000, against loss or damage by fire to certain property 
therein described, when the Box Company was using as lessee; that the 
Manufacturing Wood Workers’ Underwriters, also called subscribers, are 
“individuals, firms, and corporations that have executed an agreement 
(hereby made a part hereof) which vests in Lee Blakemore, Incorporated, 
of Chicago, Illinois, herein called the ‘attorney in fact, the power to un- 
derwrite and issue this policy for them. It is understood and agreed that 
there is assumed by each subscriber, including the assured hereunder, as 
if a separate policy was issued therefor, a sum which is the same pro-_ 
portion of the aggregate liability hereunder that each subscriber's premium 
deposit bears to the aggregate of all the subscriber's premium deposits 
under all policies in effect at the time of any loss”; that exchange for 
and in consideration of indemnity extended to such subscriber by those 
underwriting the risk here insured; that the word “premium” means the 
sum of money (in this case, $803.75) the subscriber agrees to deposit with 
the attorney in fact for the purpose of carrying out the plan of indem- 
nity; that in the event of litigation no suit or other proceedings at law 
or in equity shall be begun or maintained against more than one of the 
underwriters at any time for the recovery of any claim upon by virtue 

of the policy; and that a final decree in such suit or other proceedings 

shall be taken to be decisive of the claim against each of the underwrit- 
ers hereon, absolutely fixing his liability on the premises so far as he in- 
dividually is concerned to the same effect as if he had been sole defendant 
in a similar suit or proceeding as to the similar claim against him. 


By the agreement referred to in and made a part of the policy, each 
underwriter, by a separate power of attorney contained in the agreement, 
constituted and appointed Lee Blakemore, Incorporated, his, their, or its 
attorney in fact, “to exchange with other subscribers indemnity against 
loss or damage by fire or lightning, and to that end to subscribe and de- 
liver all necessary contracts whereby we shall be bound to so exchange 
indemnity against loss or damage by fire or lightning; and to change, 
modify or cancel such contract or contracts of indemnity and to reinsure 
same; * * * to appear for us in any suit, action, or legal proceedings 
* * * that may arise out of any such contract; and to do or perform 
every other or different act that we ourselves could do in relation to any 
stch contract for the interchange of indemnity against loss or damage by 
fire or lightning.” Each subscriber also specified in that agreement that 
the underwriters should have no joint funds, capital, or stock, that busi- 
ness should not be conducted by them jointly, nor should they have power 
to bind each other, but that each should act separately, and not one for 
another. The agreement provided that any subscriber might cancel it 
including the power of attorney therein on 10 days’ notice to the attorney, 
that the unexpired indemnity should be canceled within 10 days, that the 
subscriber’s accounts should be speedily liquidated, and that any funds 
to his credit including his reserve fund should be returned to him. The 
policy contained a similar provision to the effect that if it should be can- 
celed or become void or cease the balance of the premium and deposit 
above actual costs of the insurance at the customary rate for the short 
time it was in force should be returned to the insurer. 

From the provisions of the policies and the power of attorney which 
have been recited, the fact clearly appears that they constituted contracts 
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of interinsurance whereby each of the underwriters agreed to indemnify 
each of his, their, or its associate underwriters against loss by fire or 
lightning, and each of his, their, or its associate underwriters agreed to 
indemnify him to the respective amounts specified in the policies against 
loss by fire or lightning, and that Lee Blakemore, Incorporated, was au- 
thorized by each of them to make for each of them contracts of insurance 
or indemnity, to issue policies of insurance, to modify such contracts or 
policies, and that this attorney in fact was also authorized by each of them 
to bring and defend suits and legal proceedings of all kinds, and to com- 
promise and settle claims arising out of such contracts of insurance. 

When, on April 23, 1918, Lee Blakemore, Incorporated, issued to the 
Box Company for the underwriters their policy of insurance of that date, 
it received from that company one of the agreements containing the 
power of attorney which has been described, but the $803.75 premium de- 
posit specified therein was not then or ever paid until the alleged contract 
of insurance with Lewelling & Price-Williams was made on May 31, 
1918. The policy to the Box Company described the property insured and 
stated that it was “owned or leased by the assured, the Box Company, 
while situate on premises of the Graysonia-Nashville Lumber Company 
and the loss if any was made payable to the Graysonia-Nashville Lumber 
Company, Alvin D. Goldman, trustee, as their interests may appear.” In 
a suit by the mortgagee against the lessor of the Box Company, to which 
the Box Company was a party, a decree of sale and foreclosure had been 
rendered in March, 1917. On April 29, 1918, 6 days after the Box Com- 
pany policy was issued, there was a sale of the insured property under 
this foreclosure decree to Lewelling & Price-Williams. That sale was 
confirmed by order of the court on May 21, 1918. The policy provided 
that it should be void if the interest of the assured was other than the 
sole ownership of the insured property, if that interest was not truly 
stated, if, with the knowledge of the insured, foreclosure proceedings were 
commenced or notice given of sale of any of the insured property, and if 
any change other than by the death of the insured should take place in the 
interest, title, or possession the subject of the insurance. The Box Com- 
pany gave no notice to the underwriters or to Lee Blakemore, Incorpo- 
rated, of the foreclosure proceedings, sale, and confirmation of the sale, 
until after May 21, 1918, and appellants’ counsel claim that the policy to 
the Box Company became void by reason of the provisions which have 
just been recited as early as May 22, 1918. 

This policy was No. 7431. On May 28, 1918, 7 days after the con- 
firmation of the sale, the Box Company and Lewelling & Price-Williams, 
who were the purchasers at the foreclosure sale, met and agreed with 
each other that the indemnity insurance held by the Box Company under 
the policy, should be assigned and transferred to Lewelling & Price-Wil- 
liams, and thereupon the Box Company by agreement and authority of 
Lewelling & Price-Williams, sent this telegram addressed to the under- 
writers: “Lewelling & Price-Williams of Little Rock have acquired the 
Graysonia-Nashville Lumber Company property. Please make our in- 
surance policies over to them with the standard mortgage clause to Alvin 
D. Goldman, trustee, for Lesser-Goldman Cotton Company. Please con- 
firm. Allen Lumber & Box Company.” On May 31, 1918, the following 
answer was sent to this telegram by a clerk in the office of Blakemore, 
Incorporated, and was received by the Box Company: “Allen Lumber 
& Box Company, Nashville, Arkansas. Assigning our Policy 7431 to 
Lewelling & Price-Williams with mortgage clause as per your wire. 
Manufacturing Wood Workers’ Underwriters.” 

This was followed by a letter to the Box Company, signed “Lee 
Blakemore, Incorporated, T. E. Larsen.” This Larsen was the business 
manager or superintendent of Blakemore, Incorporated, in its office in 
Chicago. So far as material, this letter reads in this way: “Gentlemen: 
Upon receipt of your telegraphic advice of the 29th ult., we wired you on 
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May 31 as follows: ‘Assigning our policy 7431 to Lewelling & Price Wil- 
liams with mortgage clause as per your wire.’ We are assuming that you 
will continute to operate the property and accordingly will effect assign- 
ment as per your instructions. If our understanding is incorrect we would 
very much appreciate your advising us.” On June 4, 1918, the Box Com- 
pany replied by a letter of that date received by Blakemore, Incorporated, 
“Your wire of May 3lst and your confirmation letter of June Ist re- 
ceived. We wish to advise that we will continue to operate the property 
as you mention.” On July 2, 1918, Blakemore, Incorporated, sent two 
copies of a blank assignment, wrote the Box Company to have them 
signed, that “inasmuch as the interests of the Allen Lumber & Box Com- 
pany have been assigned to Lewelling & Price-Williams, it will be neces- 
sary to secure a new ‘agreement’ in connection with this proposition,” 
sent two copies of the new agreement, requested that these copies be 
signed by an officer of Lewelling & Price-Williams, “regretting exceed- 
ingly our delay in this instance.” The two blank assignments thus sent 
forward in this letter bore this indorsement: ‘Consent by Company to 
Assignment of Interest. The Manufacturing Wood Workers’ Under- 
writers of Chicago, Illinois, hereby consents that the interest of the Allen 
Lumber & Box Company as assured under this policy be assigned to 
Lewelling & Price-Williams, of Little Rock, Arkansas. Lee Blakemore, 
Incorporated, [Signed] Lee Blakemore, Pres’t., Attorney in Fact for the 
Underwriters. Dated May 31, 1918.” 

Prior to May 31, 1918, when the telegram of the Underwriters that 
they were assigning the policy No. 7431 to Lewelling & Price-Williams 
with mortgage clause as per wire was received, the premium deposit re- 
cited in that policy of $803.75 had not been paid. But on receipt of that 
telegram the Box Company sent its check for that amount, for which 
Lewelling & Price-Williams, to whom it was indebted, pursuant to an 
agreement of that date, gave it credit, to Blakemore, Incorporated, which 
collected it on June 3, 1918, and retained the proceeds of that collection. 
On July 3, 1918, before the letter of July 2, 1918, and its contents reached 
the Box Company, the insured property was destroyed by fire. 

The litigation which has resulted in the decree below was commenced 
by the filing of a bill in equity by Lee Blakemore, Incorporated, against 
the members of the partnership of Lewelling & Price-Williams to avoid 
the policy and contract of insurance the latter claimed, and that, if such 
relief should not be granted by the court, the court should nevertheless 
adjudge the equities of the parties, the liability of the underwriters, and 
the course which Blakemore, Incorporated, the attorney in fact, should 
pursue with reference to such liability and the disposition of moneys in 
its possession. Subsequently Lewelling & Price-Williams proposed to 
file a cross-bill, and thereupon the parties entered into a stipulation to the 
effect (a) that Blakemore, Incorporated, should give and it did give a 
bond with surety in the sum of $30,000 to pay any amount that should be 
adjudged owing by Blakemore, Incorporated, or any of the underwriters, 
to Lewelling & Price-Williams; (b) that Blakemore, Incorporated, ad- 
mitted that the loss by fire of July 3, 1918, was $24,900; (c) that Blake- 
more, Incorporated, would and it did cause its appearance and the ap- 
pearance of one of the Underwriters or subscribers to be entered to any 
cross-bill which Lewelling & Price-Williams should file. Thereupon 
Blakemore, Incorporated, and Herman H. Hettler Lumber Company, a 
corporation, one of the underwriters, filed a substituted complaint for the 
same relief sought in the original complaint of Blakemore, Incorporated. 
Lewelling & Price-Williams, the other parties to whom the loss was pay- 
able as their interests might appear under the telegrams which have been 
recited, appeared and filed a cross-bill against the Manufacturing Wood 
Workers’ Underwriters and Blakemore, Incorporated. The defendants to 
the bill and cross-bill answered them, with the exception of Manufactur- 
ing Wood Workers’ Underwriters, which was sued in the cross-bill as 
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an unincorporated association, and a subpoena to answer was served on 
the insurance commissioner of Arkansas as service upon it, but this al- 
leged unincorporated association did not appear or answer, and it has 
not appealed from the decree below. 


John M. Zane, of Chicago, Ill, (Zane, Morse & Marshall, of Chi- 
cago, Ill., on the brief), for appellants. 

Allen Hughes, of Memphis, Tenn. (S. H. Mann, of Forrest City, 
Ark., on the brief), for appellees. 


Before Sanborn and Hook, Circuit Judges, and Neblett, District 
Judge. 


SANBORN, C. J. (after stating the facts as above). It has seemed 
necessary to a clear understanding of this case that many facts, concern- 
ing it should be stated, and that the acts and writings of the parties and 
the course of the litigation should be portrayed, and this has been done 
in the foregoing statement. 

This is not an action at law. It is a suit in equity. Lee Blakemore 
Incorporated, the attorney in fact of each of the Underwriters, first 
invoked the action of the court of equity below to relieve it and the 
underwriters from payment of the loss which Lewelling & Price-Wil- 
liams sustained by the burning of the property described in the policy 
to the Box Company, on the ground that the defendants in that bill 
never made any insurance agreement with the underwriters or with 
Blakemore, Incorporated, and never were insured; and Blakemore, In- 
corporated, prayed that the policy to the Box Company and the insurance 
under it, which Lewelling & Price-Williams claimed, should be adjudged 
null and void and canceled. Subsequently Blakemore, Incorporated, and 
the Hettler Lumber Company, a corporation, and one of the underwriters, 
with leave of the court, filed a substituted complaint for the same relief 
on the same ground, and Lewelling & Price-Williams answered that com- 
plaint and filed a cross-bill under which they claimed and still claim that 
they were induced by the acts and statements of Blakemore, Incorporated, 
to believe that they were insured and to deposit $803.75 for such insur- 
ance by the underwriters against loss on the same property and on the 
same terms as the Box Company would have been insured if there had 
been no change of title or violation of any term of the policy issued to 
that company before May 31, 1918, when Blakemore, Incorporated, for 
the underwriters telegraphed that they were assigning the policy to 
Lewelling & Price-Williams. They also claimed that there was a meet- 
ing of minds and agreement of insurance of the nature just stated be- 
tween Blakemore, Incorporated, attorney in fact for the underwriters, 
and Lewelling & Price-Williams, on May 31, 1918, when the telegram of 
that day was received and the Box Company’s check for the $803.75, the 
premium deposit, was sent to Blakemore, Incorporated, a check which it 
received and collected. 

The facts in support of the first claim of Lewelling & Price-Williams 
are not without persuasive force. They undoubtedly satisfied the court 
below that under them the equity of Lewelling & Price-Williams was 
superior to that of Lee Blakemore, Incorporated, attorney in fact for the 
underwriters, and to that of any of the underwriters. 

Counsel for the appellants earnestly contend that the decree below 
should be reversed because Lewelling & Price-Williams never subscribed 
to the prescribed written agreement and the power of attorney therein. 
But, in the opinion of the court, it was not indispensable to the creation 
of an equity superior to that of the appellants, nor to the creation of a 
contract of insurance, that they should subscribe to this formal power 
of attorney. 
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[1] No principle of equity rests on a more solid foundation than that 
ne who, by his acts or representations, or by his silence when he ought 
to speak out, intentionally or through culpable negligence induces an- 
other to believe certain facts to exist, and the latter, in ignorance of 
the fact that they do not exist, acts on such a belief so that he will be 
substantially prejudiced if the former is permitted to deny the existence 
of such facts, is thereby in equity estopped from interposing such a denial. 
Independent School District v. Rew, 111 Fed. 1, 6, 49 C. C. A. 198, 55 
L. R. A. 364; Given v. Times-Republican Printing Co. et al., 114 Fed. 
92, 52 C. C. A. 40; Paxson et al. v. Brown et al., 61 Fed. 874, 881, 10 
C,.C: AWS. 

[2] Counsel argue that after May 21, 1918, when the foreclosure 
sale of the insured property was confirmed, the policy issued to the 
Box Company had become absolutely void by its terms, and that there- 
after the insurance under it was not assignable. The provisions of 
the policy declaring it void in certain contingencies, however, had been 
inserted in that policy for the sole benefit of the insurer, and although 
those contingencies had become actualities it seems that the policy was 
not absolutely void, but that it was only voidable at the option of the 
insurers, and that, until they exercised the option to declare it void, 
they might, by act or deed, waive the forfeiture which they had the 
power to enforce, and continue the policy in force in case the insurable 
interest in the property and the right to the insurance thereunder were 
united and caused to exist in the same assured. Westerlund et al. v. 
Black Bear Mining Co. et al., 203 Fed. 599, 611, 612, 121 C. C. A. 
627; United States v. N. Y. & Porto Rico Steamship Co., 239 U. S. 88, 
93, 36 Sup. Ct. 41, 60 L. Ed. 161; Stutsman v. Olinda Land Co. (D. 
C.) 231 Fed. 525, 528; Pollock on Contracts, 9; Toy Toy v. Hopkins, 
United States Marshal, 212 U. S. 542, 548, 29 Sup. Ct. 416, 53 L. Ed. 
644. 

[3] However that may be, and even if, after May 21, 1918, the Box 
Company’s policy was void, so that it had no insurance against loss 
by fire upon the property described in it, nevertheless the telegrams, 
letters, and acts of Blakemore, Incorporated, which, as the foregoing 
statements shows, had plenary authority to make and deliver contracts 
of insurance, to change, modify, or cancel them, to make representa- 
tions concerning them, and to do other and different acts regarding them, 
which each underwriter might do for itself, were well calculated to lead 
Lewelling & Price-Williams to believe and undoubtedly did lead them to 
believe that they were insured against loss by fire to the property described 
in the policy to the Box Company ever after May 31, 1918, and in reli- 
ance upon those representations to fxil to procure other insurance upon 
that property. On May 28, 1918, the Box Company and Lewelling & 
Price-Williams agreed that the policy and insurance the former had had 
on the property the latter had purchased should be assigned to the for- 
mer, and that the Box Company for both parties should telegraph to the 
Underwriters for their consent to the transfer, and the Box Company did 
so. On May 31, 1918, the Underwriters, through Blakemore, Incorporated, 
answered that they were assigning the Box Company policy to Lewelling 
& Price-Williams and changing the payees in the mortgage clause, as re- 
quested by the telegram of the 28th. Thereupon the Box Company on 
that day sent its check for the premium deposit $803.75 on the policy, 
which had never been paid, to Blakemore, Incorporated, Lewelling & 
Price-Williams credited the Box Company with that amount on a debt 
the Box Company was owing them, and Blakemore, Incorporated, col- 
lected the check on June 3, 1918, and retained the proceeds. On June 1, 
1918, Blakemore, Incorporated, wrote the Box Company that they were 
assuming that the Box Company would operate the property, that they 
would effect the assignment as requested and would appreciate notice of 
the fact if their understanding was incorrect, and on June 4, 1918, the 
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Box Company advised it that it would continue to operate the property. 
Blakemore, Incorporated, could have received and kept the $803.75 for 
nothing, but to secure or pay for the indemnity, the insurance of Lewell- 
ing & Price-Williams against loss on the property from fire. These 
acts, telegrams, and letters leave no substantial doubt that they led 
Lewelling & Price-Williams to believe that they were insured and to fail 
to secure insurance elsewhere, for such a belief was the natural and al- 
most inevitable effect of them. Nor is there much doubt that Blake- 
more, Incorporated, intended that they should have that effect, for it in- 
dorsed on the blank assignments which it mailed to the Box Company 
on July 2, 1918, too late to reach it before the fire, its signed consent to 
the assignment of the policy, dated May 31, 1918, the day it telegraphed 
it was assigning the policy and changing the payees in the mortgage 
clause. There would be neither equity nor justice in permitting the un- 
derwriters and Blakemore, Incorporated, to deny the existence of this 
indemnity or insurance, which their acts and writings so clearly indicated, 
and so surely lulled Lewelling & Price-Williams into security and pre- 
vented them from obtaining other insurance. 


[4] The argument of counsel to the effect that the policy was void 
on account of the forfeiture resulting from the foreclosure and sale of 
the property insured, and that therefore neither it nor any insurance | 
under it could be assigned, may be sound to the extent that the owners 
of the policy could not alone assign any insurance under it, so as to 
bind the insurers to the assignee; but when the original owner of a 
policy has assigned it with the consent of the insurer to another, who 
accepts the assignment, a new and independent contract arises between 
the insurer and the assignee, which is subject to no forfeiture by reason 
of the acts or omissions of the party originally insured because by 
the consent of the insurer to the assignment it has waived such for- 
feitures as against the assignee, and the latter has and may enforce the 
new contract. Ellis v. Insurance Co. of North America (C. C.) 32 Fed. 
646, 649; 2 May on Insurance, 278A; 4 Joyce on Insurance, § 2308; 14 
Ruling Case Law, 107. 

[5] Nor is the court convinced that a written agreement or power of 
attorney, signed by Lewelling & Price-Williams, or a written policy 
signed by Blakemore, Incorporated, was indispensable to the creation 
of this new contract of insurance by agreement between the Box Com- 
pany and Lewelling & Price-Williams and the consent of Blakemore, 
Incorporated, attorney in fact for the underwriters. Such contracts may 
be made by parol, to be followed by subsequent writings expressing them, 
and may take effect upon the meeting of the minds of the parties, as it 
seems to us the minds of the parties in this case did meet on May 31, 
1918. Relief Fire Insurance Co. v. Shaw, 94 U. S. 574, 576, 577, 578, 
579, 24 L. Ed. 291; Eames v. Home Insurance Co., 94 U. S. 621, 627, 
629, 630, 24 L. Ed. 298; Insurance Co. v. Colt, 20 Wall. (87 U. S.) 560, 
567, 568, 22 L. Ed. 423. 

[6] The contention has not been overlooked that there was no con- 
tract between the underwriters and Blakemore, Incorporated, on the 
one hand, and Lewelling & Price-Williams on the other, and no estoppel 
in favor of the latter, because Lewelling & Price-Williams did not sign 
any of the telegrams or letters, nor were any of the letters or telegrams 
sent to them by name. But the evidence convinces that the Box Com- 
pany was the agent of Lewelling & Price-Williams to procure for them 
the new contract of insurance for their benefit throughout the transac- 
tion, and that the Underwriters and Blakemore, Incorporated, had ample 
notice of that fact. The result is that there was no error or mistake 
in the conclusion of the court below that in equity and good conscience 
Lewelling & Price-Williams were entitled to recover from the Under- 
writers and their attorney in fact for the loss they sustained by the 
burning of the property in controversy. 





Fire, &c.] Lee Blakemore v. Lewelling et al. 549 


[7] Another claim of counsel for the insurers is that there can be no 
decree for the damage sustained by Lewelling & Price-Williams be- 
cause the property insured consisted of five different lots, each of which 
was declared in the policy to be insured in a specific amount, and while 
the parties stipulated that the loss to the property was $24,900 there was 
no stipulation or proof of the amount of loss upon either of the five 
lots. But a copy of the proof of loss was in evidence, from which it 
appears that the specific amounts insured on the first, second, and third 
lots was $27,500, which was more than the $24,900 recovered, and that 
nothing was claimed on the other two lots. Moreover, no objection of 
this nature appears to have been made at the hearing, and there is no 
doubt that no error or mistake in the amount of the decree prejudicial 
to the underwriters or Blakemore, Incorporated, arose in this state of 
the evidence. 

[8] Another position of counsel for the insurers is that portion 
of the decree which grants a recovery of $24,900 and interest from 
the Manufacturing Wood Workers’ Underwriters, is unauthorized anc 
erroneous, because there was and is no such body entity or association 
suable or subject to the jurisdiction of the court below. It has not been 
found necessary to discuss or decide the question here suggested in or- 
der to determine whether or not Lewelling & Price-Williams shall be 
paid their loss under this decree, and as the question is claimed to in- 
volve the issue whether or not a suit or judgment against such body 
or association is violative of the Constitution of the United States, we 
do not consider it or express any opinion upon it. Whether there is or 
is not such a suable body or association or entity subject to the jurisdic- 
tion of the court below or of this court, each of the individuals, firms, 
and corporations that became an insurer by making a contract of inter- 
insurance with Blakemore, Incorporated, as attorney in fact for the 
other insurers, and that remained such at the time when the loss in con- 
troversy occurred, was and is by the express terms of the agreement 
of insurance liable to pay the same proportion of the loss of Lewelling 
& Price-Williams that his, their, or its premium deposit bore to the 
aggregate of all the interinsurer’s premium deposits under all the con- 
tracts of interinsurance in effect at the time of the loss, and each of 
these interinsurers was one of the Manufacturing Wood Workers’ Un- 
derwriters, and all of them were the Manufacturing Wood Workers’ 
Underwriters at that time. One of these underwriters, the Hettler 
Lumber Company, and the attorney in fact of each of them appeared, 
pleaded, contested, and tried the question of the liability of each of 
them for this loss, the court necessarily adjudged that the Hettler Lumber 
Company was liable for its proportion of the loss in reaching its con- 
clusion and decree that Lewelling & Price- Williams should recover from 
Lee Blakemore, Incorporated, as attorney in fact for the Underwriters, 
and out of any moneys in its possession as such attorney in fact, the 
$24,900 interest and costs. Each claim of each of the other underwriters 
than the Hettler Lumber Company, that he, they, or it is not liable for 
this loss, is by the express terms of the agreement of insurance adjudged 
by the adjudication of the claim of the Hettler Lumber Company “as 
if it had been sole defendant in a similar suit or proceedings as to the 
similar claim against him.” So it is that the decree below adjudges each 
underwriter liable for its proportionate share of the loss, and decrees 
that Blakemore, Incorporated, shall pay the adjudged amount of that loss 
out of the moneys in his possession as attorney in fact. Blakemore, the 
president of the attorney in fact, testified “We have more than sufficient 
funds to meet these risks.” Blakemore, Incorporated, pleaded in its an- 
swer to the cross-complaint that it had come into the court below and 
pleaded, and it proved in that court, that it had filed a bond with a suf- 
ficient surety in the amount of $30,000 to assure the payment of any 
money decreed that should be rendered in this litigation. Therefore the 
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decree below is secured to be and will be paid by Lee Blakemore as at- 
torney in fact, and the Manufacturing Wood Workers’ Underwriters, 
whether it is or is not a suable association, body, or entity, will be dis- 
charged from all liability by the payment of the amounts specified in the 
decree by the attorney in fact out of the moneys in its possession, and 
the issue whether or not it is such an association, body, or entity is im- 
material in this case. 

[9] It is suggested that the decree is erroneous because it does not 
adjudge the specific amount—that is, the proportionate share—of the 
principal and interest specified in the decree that each underwriter is 
liable to pay. But that is certain which may be made certain, and those 
amounts may be readily determined by computation, and it was unneces- 
sary to state them in the decree. The court is confident that the amount 
adjudged by the decree will be speedily paid. If it should not be, this is 
a suit in equity, and the court below will have ample power subsequently 
to determine, if necessary, the specific amounts due from each under- 
writer, and to enforce their payment. 

[10] Attention is called by counsel to this provision of the agree- 
ment of insurance found in the policy: 


“It is understood and agreed that there is assumed by each subscriber, 
including the assured hereunder, as if a separate policy was issued there- 
for, a sum which is the same proportion of the aggregate liability here- 
under that each subscriber’s premium deposit bears to the aggregate of 


all the subscribers’ premium deposits under all policies in effect at the 
time of any loss.” 


They complain that under this clause, whereby each subscriber, in- 
cluding the assured, assures his proportion of the loss, the amount spec- 
ified in the decree should be diminished by the proportion of their loss 
which Lewelling & Price-Williams assumed. The contract so reads, and 
the decree should be modified by reducing the amount of the principal 
and interest specified therein by the proportion thereof that their pre- 
mium deposit of $803.75 bears to the aggregate of all the underwriters’ 
premium deposits under all the policies in effect at the time of the loss. 

There are other alleged errors and mistakes discussed. All of them 
have received deliberate consideration, but none of them has been found 
to be material and prejudicial to the appellants. 

Let this case, therefore, be remanded to the court below, with di- 
rections to modify its decree by reducing the amount of the principal 
and interest specified therein by the proportion thereof that the premi- 
um deposit $803.75 of Lewelling & Price-Williams bears to the aggre- 
gate of all the underwriters’ premium deposits under all the policies in 
effect at the time of the loss of Lewelling & Price-Williams, and let 
the decree, so modified, be and it is affirmed, without costs in this court 
against any of the parties. 

Hook, C. J., participated in the hearing and conference and concur- 
ted in the decision of this case, but died before the opinion was prepared. 
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SMYLY v. GLOBE & RUTGERS FIRE INS. CO. 


GLOBE & RUTGERS FIRE INS. CO. v. SMYLY. (Nos. 13071; 
13072.) 


(Court of Appeals of Georgia, Division No. 1. July 13, 1922.) 
113 Southeastern Reporter, 220. 


(Syllabus by the Court.) 


1. INSURANCE — PROVISIONS ON BACK OF POLICY NOT 
PART THEREOF WHEN NOT MADE SO BY ANYTHING ON 
THE FACE. 

“Conditions and stipulations printed on the back of a fire insurance 
policy and not mentioned or referred to on the face of the policy are not 
part of the policy or binding on the assured.” Burlank v. Pioneer Mu- 
tual Ins. Association, 60 Wash. 253, 110 Pac. 1005, Ann. Cas. 1912B, 762. 
See, also, 1 Cooley's Briefs on the Law of Insurance, 641; 14 Ruling Case 
Law, 933, § 107; Wilstach v. Heyd, 122 Ind. 574, 23 N. E. 963 (3). Un- 
der this ruling and the facts of the instant case the court did not err in 
rejecting as evidence the matter printed on the back of the policy, as 
nowhere preceding the signature of the officers who signed the policy in 
behalf of the company, and nowhere on the face of the policy itself was 
there any reference whatever to the provisions, conditions, and stipula- 
tions printed on the back thereof, and nothing to identify them and make 
them a part of the policy. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE — BREACH OF WARRANTY AS TO INCUM- 
BRANCE DID NOT AVOID POLICY wae NOT SO PRO- 
VIDED THEREIN. 


Conceding, but not deciding, that the sinttadais executed by the as- 
sured (a minor) was a valid and enforceable contract, the warranty by 
the assured that the property was not mortgaged, when in fact it was, 
did not render the policy of insurance void, since there was no express 
stipulation in the policy itself that such an untrue warranty would void 
it. Johnson v. Pacific Fire Ins. Co., 19 Ga. App. 675, 91 S. E. 1067; Ger- 
man-American Life Asso. v. Farley, 102 Ga. 736, 29 S. E. 615; Civ. Code 
1910, § 2484. Under this ruling the finding in favor of the defendant 
was unauthorized, and the court erred in overruling the motion for a new 
trial. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 


Bloodworth, J., dissenting on main bill. 


Error from City Court of Macon; Will Gunn, Judge. 

Action by Jack Smyly by next friend against the Globe & Rutgers 
Fire Insurance Company. Judgment for defendant, and plaintiff brings 
error, and defendant brings a cross-bill of exceptions. Reversed on the 
main bill and affirmed on the cross-bill. 


Walter DeFore and Jas. C. Estes, both of Macon, for plaintiff in er- 
ror. 
Robt. G. Plunkett, of Macon, for defendant in error. 


BLoopwortH, J. Smyly, a minor, procured an insurance policy on an 
automobile in the Globe & Rutgers Fire Insurance Company. The auto- 
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mobile was destroyed by fire, and Smyly, by next friend, sued on the pol- 
icy. The defendant denied liability. The case was submitted to the judge 
without the intervention of a jury, and he rendered judgment in favor 
of the defendant. The plaintiff filed a motion for a new trial, which was 
overruled, and he excepted. The defendant filed a cross-bill of excep- 
tions in which it complained that the court rejected as evidence certain 
matter printed on the back of the policy. It is necessary for this court 
to consider two questions only, the one raised by the cross-bill of ex- 
ceptions and the other by the main bill. 

[1] 1. The question raised by the cross-bill of exceptions is settled 
in the first headnote, in which all the judges concur, and which needs no 
elaboration. 

[2] 2. The writer cannot concur in the conclusion reached by a ma- 
jority of the court as announced in the second headnote. This case was 
submitted to the judge without the intervention of a jury. In Anderson 
v. Anderson, 27 Ga. App. 515 (6), 108 S. E. 907, it was held: 


“Unless such a decision is wholly without evidence to support it, or 
the result of an erroneous view of the law, this court is powerless to 
interfere. Civil Code 1910, §§ 5368, 6502, 6103; High Co. v. Adams Co., 
ae oes” 63 S. E. 1125; Hixon v. Callaway, 5 Ga. App. 416 (2), 


In the opinion of the writer, the judgment in this case was not the 
result of an erroneous view of the law; there is some evidence to sup- 
port it, and the motion for a new trial was properly overruled. In the 
face of the policy sued on, and under the word “warranties,” it is stipu- 
lated that—- 


“The following are statements of fact known to and warranted by the 
assured to be true, and this policy is issued by the company relying upon 
the truth thereof.” 


Then follow warranties 1 and 2, which are not material to the issues 
under consideration. In warranty No. 3 it is stated that— 


“The automobile described is fully paid for by the assured, and is not 
mortgaged or otherwise incumbered, except as follows: No exceptions.” 


The record shows that the statement in the policy that the automobile 
is unincumbered is not true. In the agreed statement of facts which was 
submitted to the judge who, without the intervention of a jury, tried the 
case, it is shown that prior to the time the policy was written the insured 
had given a mortgage to the bank “to secure the payment of six notes 
for the sum of $63 each made by him to the bank.” The writer thinks 
that the “warranty” that there was no mortgage on the automobile at the 
time the policy was written was a material one. The policy states that 
the insurance was issued “relying upon the truth” of the warranties and 
“in consideration of the warranties and the premium hereinafter men- 
tioned.” Section 2480 of the Civil Code 1910 is in part as follows: 


“Any verbal or written representations of facts by the assured to in- 
duce the acceptance of the risk, if material, must be true, or the policy 
is void.” 


The contract of insurance must be considered in connection with this 
section of the Code which becomes a part of the contract. Under the ex- 
press words of the policy the company acted upon these “warranties,” 
and, this warranty being both untrue and material, the policy is void. 
See Civil Code 1910, §§ 2479, 2481, 2483; Supreme Conclave Knights of 
Damon v. Wood, 120 Ga. 328 (1), 47 S. E. 940; Northwestern Life Ins. 
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Co. v. Montgomery, 116 Ga. 799 2), 43 S. E. 79; Johnson v. Pacific 
Fire Ins. Co., 19 Ga. App. 675, 91 S. E. 1067. 


Judgment on main bill of exceptions reversed. 
Broyles, C. J., and Luke, J., concur. 
Bloodworth, J., dissents. 


Judgment on cross-bill affirmed. 
Broyles, C. J., and Luke and Bloodworth, JJ., concur. 


CENTRAL NAT. FIRE INS. CO. v. OMAHA LIBERTY FIRE INS. 
CO. (No. 34717.) 
(Supreme Court of Iowa. Sept. 19, 1922.) 
189 Northwestern Reporter, 723. 


1, INSURANCE — REINSURER HELD NOT LIABLE FOR UN- 
EARNED REINSURANCE PREMIUMS. 


Where plaintiff authorized an agent to write insurance up to a certain 
amount and to collect premiums, and required the agent where the insur- 
ance applied for exceeded the limit to procure reinsurance on such risk, 
and defendant later authorized the agent to issue its certificates for the 
reinsurance and collect the premiums, plaintiff became debtor to defendant 
for all the reinsurance premiums, and a monthly report to plaintiff by the 
agent of all the insurance written, wherein plaintiff was charged with the 
reinsurance premiums, did not constitute payment to defendant by plain- 
tiff, where no premiums had been collected by the agent; hence defend- 
ant was not liable for unearned premiums, where it canceled its certi- 
ficates before the policies matured. 


(For other cases, see Insurance, Dec. Dig. § 680.) 


2. INSURANCE— CANCELLATION OF REINSURANCE CERTI- 
FICATES HELD NOT TO COVER ALL CERTIFICATES. 


Where defendant issued 23 reinsurance certificates on policies issued 
by plaintiff, a letter written by defendant, canceling all certificates, “in- 
cluding entries from No. 5001 to 5388, inclusive,” canceled only 388 cer- 
tificates, and defendant was liable for its pro rata share of losses under 
the other certificates, especially where plaintiff returned 388 certificates 
and withheld the others, and defendant accepted the certificates and made 
no objection. 


(For other cases, see Insurance, Dec. Dig. § 681.) 


Appeal from District Court, Polk County; J. D. Wallingford, Judge. 

Action at law. Both parties are fire insurance companies, the de- 
fendant having reinsured certain policies of the plaintiff. The plaintiff 
sued to recover from the defendant its pro rata share of certain losses 
adjusted by the plaintiff and also certain unearned premiums alleged to 
be due from the defendant to the plaintiff by reason of the cancellation 
of reinsurance certificates on which the premium had been paid to the 
defendant. There was a finding for the plaintiff on the first branch of 
its claim and for the defendant upon the second. Both parties have ap- 
pealed. The plaintiff, first perfecting its appeal, appeals in the record as 
the appellant. Affirmed on both appeals. 
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Henry & Henry, of Des Moines, for appellant. 
McCarty & Hager, of Lincoln, Neb., and R. & F. G. Ryan, of Des 
Moines, for appellee. 


Evans, J. We shall first deal with the appeal of the plaintiff. The 
case was tried below to the court without a jury. We are required to 
find the facts as favorable to the appellee as the evidence will permit 
For some time prior to the events involved herein the plaintiff had a 
general agency located at Lancaster, Pa. The agency had charge of 
all eastern business. The name of the agency was originally Rickert 
Mellinger & Co. This name was later changed to Rickert Mellinger 
& Prince; and still later changed to Kosmak-Mellinger Company. All 
of these names appear promiscuously in the record. For convenience 
expression the briefs have referred to this agency as the Lancaster 
Agency. For the same reason we shall refer to it as the Lancaster 
Company. The Lancaster Company had a large number of local sub- 
agencies, all of which it appointed with the plaintiff and to which the 
plaintiff sent its regular insurance supplies. Under the contract of this 
agency with the plaintiff, a limitation was put as to the extent of lia- 
bility which the plaintiff would carry upon any one risk. Where the 
insurance applied for exceeded. such limits, the general agents were 
permitted to write the same for the plaintiff, but were required also to 
procure reinsurance on such risks so as to reduce the liability of the 
plaintiff company to its proper limits. 

The Lancaster Company began to obtain reinsurance of plaintiff's 
policies in the defendant company on or about March 15, 1920. On 
the 2d day of April, the defendant company in writing constituted the 
Lancaster Company as its agent, whereby the defendant company au- 
thorized the latter to issue its certificates of reinsurance and to collect 
premiums therefor. From that time until May 15, 1920, the Lancaster 
Company acted as the general agent of the plaintiff company as before, 
and also as agent for the defendant company for the sole purpose of re- 
insurance of the policies of companies of which such Lancaster Com- 
pany was the general agent. Pursuant to this authority the Lancaster 
Company issued reinsurance certificates for the defendant company upon 
policies of the plaintiff company to the number of 623. The general 
scheme of reinsurance is that the reinsuring company takes a specified 
share of the risk and receives a proportionate share of the premium con- 
tracted for by the original insuring company. The commission of the 
agent is taken from the original premium, and the reinsuring company 
takes its share of the premium subject to such deduction. The Lan- 
caster Company made monthly reports at the close of each month to the 
plaintiff company, showing the business transacted for that month. This 
report disclosed all the insurance taken and all reinsurance ceded. It 
also disclosed the full amount of premiums contracted for and the amount 
of commissions charged against the same and the amount charged as 
premiums for reinsurance. Of the reinsurance premiums contracted for 
by the defendant company, none were ever received by it. This is its 
answer to the claim of the plaintiff for the return of unearned premiums. 
The contention of the plaintiff is that the premiums were all paid to the 
Lancaster Company as the reinsurance agent of the defendant. The 
defendant responds that they were never paid even to the Lancaster 
Company. It is literally true upon the record that no reinsurance pre- 
mium was ever paid to the Lancaster Comipany by the plaintiff or in its 
behalf, unless it is to be deemed conclusive as a matter of law that the 
monthly reports made by the Lancaster Company to the plaintiff as its 
own agent, wherein all debts and credits were computed, constituted pay- 
ment. This presents the one question involved in the plaintiff's appeal. 

Going into further detail, the evidence tends to show that the Lan- 
caster Company was seriously in arrears with the plaintiff prior to the 
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time of its first connection with the defendant. The method and plan 
of collecting premiums for business done was all fixed by the regulations 
of the plaintiff company and its agencies prior to the defendant’s con- 
nection. This was that premiums were not due from local agencies or 
presumably from policy holders until 60 days from the last day of the 
month in which the business was written, and were not due from the 
general agency to the insuring companies until 75 days from the last day 
of the month in which the business was written. All the reinsurance 
risks of the defendant company were written between March 15th and 
May 15th, inclusive. Up to the latter date not a dollar of premium for 
any of the insurance or reinsurance had become due either from the gen- 
eral agency to the insuring company or from the local agents to the gen- 
eral agency. Nor does it appear that a dollar thereof had in fact been 
paid. On May 15th the plaintiff company terminated the agency of the 
Lancaster Company and appointed a New York company as its general 
agent for its eastern business. Plaintiff assumed charge of all the local 
agencies (and the Lancaster Company acquiesced therein), and instructed 
them to recognize henceforth the New York company as plaintiff's gen- 
eral agent, and to transfer all their business thereto and to remit thereto 
all collections of premiums; and these instructions were substantially 
complied with by the local agents. The exception to this statement is 
that about $1,800 of remittances were made by local agents to the Lan- 
caster Company, which company recognized the ownership of the plaintiff 
of all said funds and delivered the same to it. 

[1] The broad proposition contended for by the plaintiff is that, 
inasmuch as the Lancaster Company was the agent of the defendant 
for the collection of premiums, and inasmuch as it had charged up against 
the plaintiff the amount of such premiums in its monthly reports, this 
was in effect an admission of the agency that the money was in its 
hands, and was an evidence of the fact upon which plaintiff had a right 
to rely. Reliance is placed upon cases where third parties have dealt 
with the principal through an agent acting within the scope of his au- 
thority, and where such agent has assumed to receive collection in other 
form than money. These are all cases where the agent has acted with- 
in the scope of his authority, and where he sustained no relation of 
agency to such third party. 

In the case before us the agency of the Lancaster Company was 
a dual agency. In the issuance of a reinsurance certificate by the de- 
fendant and an acceptance thereof by the plaintiff the parties hereto 
were the principals in the transaction. The Lancaster Company acted for 
both of them. It was authorized by both of them so to do. The re- 
lation of the Lancaster Company to each principal was distinct. As 
between the principals themselves, the plaintiff became debtor to the de- 
fendant for all the reinsurance premiums. The defendant had no other 
right of action for the premiums than against the plaintiff. On the 
other hand, the local agents were the agents of the plaintiff. In all 
its dealings with them, the Lancaster Company was agent for the plaintiff. 
The policy holders were debtors to the plaintiff for the full amount of 
the premiums contracted for. When such premiums were collected by 
the local agent the money belonged to the plaintiff—all of it. When it 
passed from the hands of the local agent to the Lancaster Company, 
it still passed and remained for the time being as the money of the plain- 
tiff. Up to this point the agency of the Lancaster Company for the de- 
fendant would not function the collection of premiums. If up to this 
point there were any negligence or misappropriation or defalcation, it 
would not be chargeable to the defendant. The authority of the Lancaster 
Company to collect premiums was an authority to collect the same from 
the defendant’s debtor, the plaintiff. The plaintiff might discharge 
this debt either by paying the money directly to the Lancaster Company 
or it might discharge the same by permitting the Lancaster Company 
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to retain out of moneys of the plaaintiff in its hands the amount of such 
premiums. It could not shift upon the defendant the duty to see that the 
dual agent collect the plaintiff’s money from the local agents of from the 
policy holders. Any default in that regard would be chargeable to the 
plaintiff as principal, and not to the defendant. The monthly report 
made by the Lancaster Company to the plaintiff was neither payment 
nor evidence of payment of the reinsurance premium. It was strictly 
a transaction between the plaintiff and its own general agent, and was 
wholly within the scope of the general agency. The reports for March 
and April are in the record. Each purports to be a report of business 
done for that month. No remittance accompanied it. No remittance was 
due, though the report showed a balance of several thousand dollars in 
favor of the plaintiff. Such balance was neither due from the general 
agent nor due from the policy holders as the original source of the pre- 
miums. The report was a mere matter of bookkeeping and accounting be- 
tween the principal and agent, and furnished the appropriate basis for a 
future application of the premiums when they should come into the 
hands of the general agent. That this was the plaintiff's own view of 
its relation to the uncollected resources of the agency is indicated by 
the action of the plaintiff in assuming full direction of such resources 
when it terminated the general agency and transferred the same to the 
New York Company. It asserted its ownership of all premiums under the 
control of the local agencies. It had a right to do what it did. It 
was the owner of such resources. But it did not thereby change its rela- 
tion to the defendant as its debtor for the reinsurance premiums. Though 
the authority of the Lancaster Company still contained as agent for the 
defendant to collect the reinsurance premiums, it was an authority to 
collect only from the plaintiff. If it failed to collect, it may have breach- 
ed its duty to the defendant; but this did not discharge plaintiff’s debt 
Nothing less than the payment by the plaintiff directly or indirectly would 
discharge it. The only claim for plaintiff is that it indirectly paid the 
same in the regular course of business by leaving in the hands of the 
Lancaster Company sufficient of plaintiff's moneys to discharge the same. 
The only basis of fact in the record for this contention is not that the 
Lancaster Company had received the premiums and had retained de- 
fendant’s share thereof, and not that it had in its hands any of the plain- 
tiff's money as received from any source, but that in its two monthly 
reports, it entered as debits against the plaintiff the amount of rein- 
surance premiums to be due in the future on each certificate of reinsur- 
ance. This did not constitute a collection of the reinsurance premium 
by the Lancaster Company, nor a payment thereof by the plaintiff. 

The net result of the defendant’s business of two months with the 
plaintiff's general agent was that the defendant reinsured 623 of the plain- 
tiff’s policies, and has borne its pro rata share of the losses thereunder, 
but has never in fact received a dollar of premium for such undertaking. 
It finally canceled all its reinsurance certificates for want of payment 
of the premiums. The plaintiff seeks in this suit to recover back from 
it approximately $4,000 as alleged unearned premiums because it canceled 
its certificates before the maturity of the policies. Necessarily the plain- 
tiff must prove that it paid to defendant the premiums before it can re- 
cover the same back as unearned. We are clear that the adverse finding 
of the trial court on this branch of the case was correct. 

[2] Upon the other branch of the case the defendant has appealed. 
Pursuant to some previous correspondence with the plaintiff the defend- 
ant wrote the following letter: 

° “Omaha, Nebraska, August 6, 1920. 

“Central National Fire Insurance Co., Des Moines, Iowa—Gentle- 
men: We hereby give you formal notice of cancellation of all reinsur- 
ance ceded this company through the office of Kosmak-Mellinger Com- 
pany, Inc., including all entries from entry No. 5001 to 5388, inclusive. 
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“No tender of the unearned premiums on any of this business is made 
for the reason that none of the premiums now past due and unpaid, on 
this business has ever been received by this company. 

“We kindly request the immediate return of all reinsurance certificates 
on this business. We are very truly yours, 

“Omaha Liberty Fire Insurance Co., 
“R,. J. Wachter, Secretary.” 


In response thereto the plaintiff first objected that the defendant had 
no right to cancel its certificates without returning the unearned pre- 
miums. Later it complied with the request of the latter by returning 
canceled the 388 certificates called for. As heretofore indicated, how- 
ever, the total number of reinsurance certificates of the defendant held by 
the plaintiff were 623, and were identified by the numbers 5001 to 5623, 
inclusive. This left in the hands of the plaintiff 235 of the certificates. 
Subsequently, losses ensued under some of the policies, and the plaintiff has 
sued to recover the defendant’s pro rata share of the losses under such 
policies. The defense is that by its letter of August 6th the defendant 
had canceled “all reinsurance” ceded to it by the Kosmak-Mellinger Com- 
pany. The response of plaintiff to this defense is that the letter of August 
6th canceled only certificates Nos. 5001 to 5388, inclusive. It will be 
seen from the foregoing that the question at this point is one of the 
construction of the letter of August 6th. It is capable of both construc- 
tions. Under the well-recognized rule, it is to be construed against the 
author of it rather than in his favor. This construction is further aided 
by the fact that both parties put the same practical construction upon it 
when the plaintiff returned the 388 certificates called for and withheld 
the others. Its conduct in that regard indicated its construction of the 
letter, and the defendant was bound to take notice of it. The defendant 
accepted the return of the 388 certificates. The plaintiff purported to 
return them in compliance with the request of the letter of August 6th, 
and no question was raised by the defendant as to the correctness of such 
construction. It therefore acquiesced therein. The trial court held that 
the remaining certificates continued in force, and were in force when the 
certain losses claimed for occurred. We deem that finding also correct. 
The judgment below is accordingly affirmed on both appeals. 

Stevens, C. J., and Faville and Arthur, J., concur. 


WEIR v. CENTRAL NAT. FIRE INS. CO. (No. 33862.) 
(Supreme Court of Iowa. Sept. 26, 1922.) 
189 Northwestern Reporter, 794. 


1. INSURANCE—REFUSAL TO DIRECT VERDICT HELD WAR- 
RANTED. 


In an action on an automobile insurance policy, the court’s refusal 
to direct a verdict on the ground that evidence was insufficient to estab- 
lish a theft of the car held warranted. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—QUESTIONS OF CRIMINAL GUILT ARISING 
IN ACTIONS ON THEFT INSURANCE POLICY DETERMIN- 
ED BY A PREPONDERANCE OF THE EVIDENCE. 


In a civil action for recovery on a automobile insurance policy, the 
question whether a person using a certain automobile at the time of an 
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accident stole it or not is to be determined by a fair preponderance of 
the evidence, and not by the rule of criminal law requiring proof of guilt 
beyond a reasonable doubt. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—EVIDENCE HELD TO MAKE PRIMA FACIE 
SHOWING THAT A CAR WAS STOLEN. 


In an action or an automobile insurance policy, held that a showing 
by a preponderance of the evidence that the car was left at a garage 
by the plaintiff at night, and was gone in the morning without the con- 
sent or knowledge of any one authorized to permit it, was proof prima 
facie that it was stolen, entitling the plaintiff to recover, unless evidence 
explanatory of its disappearance was introduced. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—WRONGFUL TAKING OF AN AUTOMOBILE 
WITHOUT FELONIOUS INTENT IS NOT STEALING. 


In an action on an automobile insurance policy for loss resulting to 
a car claimed to have been stolen, eld that a showing that the taking 
of the car, though wrongful, was done with the consent of a garage em- 
ployee and with the intent to return it would negative any felonius in- 
tent in the taking, and be a good defense. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Dirtrict Court, Delaware County; H. B. Boies, Judge. 

Action to recover insurance upon a policy issued by the defendant, 
indemnifying plaintiff against loss by theft of an automobile. There was 
a trial to a jury, resulting in verdict and judgment for plaintiff, and the 
defendant appeals. Affirmed. 


Henry & Henry, of Des Moines, and Carr & Carr, of Manchester, for 
appellant. 


Trewin, Simmons & Trewin, of Cedar Rapids, for appellee. 


Weaver, J. The plaintiff was the owner of a certain Cole eight-cylin- 
der automobile, and on June 28, 1919, the defendant, an insurance com- 
pany engaged in that class of business, issued to plaintiff its policy, insur- 
ing him for a period of one year against loss, not exceeding $1,500, by 
fire and other risks, including “damage by theft, robbery or pilferage (by 
any person or persons other than those in employment; service or house- 
hold of the insured) if amounting to more than $25 on any single oc- 
casion.” The petition alleges that on June 28, 1919, and while said policy 
was in full force and while the car was in a repair shop in Cedar Rapids, 
where he left it to have certain repairs made on the curtains, said vehicle 
was stolen and pilfered from said shop by some person unknown, who 
took it into his possession and ran it into a ditch, thereby injuring and 
rendering it practically worthless. Notice of the loss was duly given, and, 
defendant refusing to admit liability on its part, or to pay the damages 
so sustained, this action was begun. Answering the petition, defendant 
admits the issuance of the policy and receipt of the notice and proofs of the 
alleged loss of the car, but denies all other allegations. 

On the trial of the issues to the jury, plaintiff offered evidence 
tending to show his delivery of the car to one Quigley, proprietor of a 
garage at Cedar Rapids, with directions to have a glass put into one of the 
curtains. Quigley, acting upon plaintiff’s request, took the car to the up- 
holstering department of another shop conducted by one Beck, and left 
it inside the building used for that purpose, in the care of one Gibbs, 
an employee of Beck, who had charge of the work. This was on a Sat- 
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urday afternoon. Gibbs closed and locked the shop after the car was 
delivered there. On his return to his work on Monday morning follow- 
ing, the car was gone. He had given no one permission to take it. Weir, 
the owner, had not taken the car out or authorized any one else to do so. 
The only other persons having any apparent authority in the premises 
were one Harper, who did the painting work in the shop, and his assist- 
ant, Robert Melsha. According to Harper, he remained in the shop 
after Melsha had received his week’s pay and quit for the day, and the 
witness himsef left a little before Gibbs did. The car was then still in 
the shop. Harper neither moved the car nor authorized Melsha or any 
other person to do so. On Monday or Tuesday the car, in a badly wrecked 
condition, was found in a ditch by the roadside in or near the town otf 
Swisher. This is, in substance, the showing made by the plaintiff. For 
the defense Robert Melsha testified that he was in the shop on Saturday 
evening when the Cole car was delivered there, and before he left Harper 
said to him: 


“You can use that car over Sunday, and bring it back Monday when 
you come back to work.” 


He further says the door was then open, and, drove the car out of 
the shop, intending to return it on Monday. While it was not yet dark 
he says he drove the car openly about town, stopping at various places 
He took in one Frank Hoffman, and together they drove about town 
until midnight, when he went home and to bed, leaving the car at his 
father’s place. On Sunday he put in the forenoon driving about with 
friends or members of his family. In the afternoon he took a young 
lady acquaintance into the car, and later the man Hoffman and another 
young woman was added to the party, and a joy ride over various roads 
and through various neighborhoods ensued. Later in the afternoon they 
encountered a bad piece of road, and while driving at arate of 35 miles 
per hour the car skidded and overturned, throwing them into the gutter. 
Hoffman was killed, and Melsha was quite badly injured. The car ap- 
pears to have been left in the ditch for several days before it was moved, 
and there is evidence tending to show that more or less of its parts and 
attachments disappeared. There is considerable corroboration of some 
of the details of Melsha’s testimony, but upon the proposition that he 
took the car with the knowledge or consent of either plaintiff, Quigley, 
Beck, Gibbs, or Harper there is an irreconcilable conflict. At the close of 
the testimony defendant moved for a directed verdict in its favor on the 
ground that the evidence was insufficient to sustain a finding that the taking 
of the car was larcenous. The motion was denied, and error is assigned 
thereon. 

[1-4] I. The main proposition upon which defendant seeks a reversal 
of the judgment below is that the evidence is insufficient to sustain a 
finding that the insured car was stolen. Under the record as reflected 
by the abstracts and the conceded facts we are satisfied that there was 
no error in refusing to direct a verdict for defendant, and that the issue 
of fact was for the jury. It should be remembered at the outset that 
the young man, Melsha, is not on trial for larceny in this case, and that the 
rule which obtains in a criminal case, requiring proof of an alleged theft 
beyond a reasonable doubt, has no application to a civil action for re- 
covery upon a policy of insurance against theft. To justify a recovery 
in such action, the insurance being proved or admitted, the policy holder 
is not required to do more than to establish the truth of his allegation 
of loss by a preponderance of evidence, and if there be any substantial 
conflict in the testimony the issue of fact so created is for the jury. That 
there is here such a conflict of testimony is hardly open to doubt. That 
the car was taken from the repair shop without the knowledge or con- 
sent of the owner or of any other person having any real or even ap- 
parent right to authorize it is shown without dispute, and, if the witnesses 
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Beck, Gibbs, and Harper tell the truth, the car was taken in the night- 
time of Saturday from a locked inclosure, and its loss was not discovered 
by any one responsible for its care until Monday following, when it was 
found wrecked several miles away. 

If this were all the showing made, its sufficiency to sustain the action 
could not be reasonably questioned. The plaintiff was charged with no 
burden to prove that the car was stolen by Meslha or by any other partic- 
ular individnal. In order for him to recover, it would have been enough 
for him to show by a preponderance of evidence that the car was de- 
posited or left in the shop by him or by his agent, and that the next morn- 
ing it was gone or had disappeared without the knowledge or authority 
or agency of any one authorized to permit it. Such circumstances would 
have given rise to a presumption of theft by some one, and in the absence 
of evidence otherwise explanatory of the disappearance of the car it 
would entitle the owner to recover on his insurance policy against theft. 
In defense of such action it was competent of course for the company to 
show that the loss of the car was due to some other cause than theft. 
This it attempted to do by the testimony of Melsha that he took the car 
for a merely temporary use with the consent of the painter, Harper, in- 
tending to return it on Monday, and that such return was prevented only 
by the accident. This, if credited by the jury, was a good defense, not 
because Harper had any right or authority to permit Melsha to take the 
car, or because Melsha acquired any right to take or use the car, but be- 
cause the taking, though wrongful, for a merely temporary purpose, 
with the honest intent to return the property, would not be a theft, and, 
if not theft, defendant was not liable upon its policy for a loss so occurring. 
But the truth of such defense is not to be taken for granted, and the 
sufficiency of its proof remains a jury question, while the intent of a person 
in doing any specific act may ordinarily be testified to by him, it is also 
a matter of inference from the nature of the act itself and the circum- 
stances by which it is accompanied or characterized, and these may jus- 
tify the jury in refusing to credit the truth of the explanation. In this 
instance Melsha claims to have acted with the permission of Harper. 
but Harper positively denies it. Moreover, Melsha must have known 
that Harper had no right or authority to consent to the act. He did not 
in fact return the car even in its wrecked condition, nor do we find any- 
thing in the record to show that he reported the wreck to plaintiff or to 
any person in charge of the shop from which he took it. Further dis- 
cussion of the evidence is unnecessary. The issue whether the taking of 
the car was with the larcenous purpose of depriving the owner of his 
property is not one of law, but of fact. The veracity of the witnesses 
on either side was for the jury, as were also the weight and value of 
their several stories relating to the material facts. 

[5} II. Defendant requested the court to instruct the jury as follows: 

“Par. 2. Testimony has been offered by the defendant that the auto- 
mobile in question was taken by one Robert Melsha with the permission of 
one Frank Harper, who was connected with the repair shop where the 
car was left for repairs by an agent of the owner. To constitute lar- 
ceny the taking must have been without color of right or excuse for the 
act, and if you find that Melsha took this car under a claim of right 
and with a fair pretense for taking it, it is your duty to return a verdict 
in favor of defendant, even though you may find that Melsha was mis- 
taken ‘n his claim to the said car. If Melsha really and in good faith be- 
lieved that he had a right to remove the car at the time of such taking, 
it makes no difference whether or not such right did in fact exist.” 

“Par. 4. As bearing upon Melsha’s intent at the time of taking the 
car, you should also consider the manner of the taking and the conduct 
of Melsha with reference to the car after the taking. If the taking was 
open and notorious, the presumption is against the intent to steal, and it 
is your duty to find for the defendant unless the plaintiff convinces you 





Fire, &c.] Weir v. Central Nat. Fire Ins. Co. 561 


by a preponderance of the positive evidence that there was a criminal 
intent; that is, an intent to steal.” 


This request was denied by the court. In the charge given by the 
court on its own motion the jury were clearly instructed as to the elements 
constituting larceny, and upon the subject covered by defendant’s re- 
quest the court said, as follows: 


“Instruction No. 4. You are instructed that, while Robert Mel- 
sha was permitted to testify as to the intent with which he took the 
nlaintiff’s automobile, the fact that he testifies that he did not have a fel- 
onious intent at the time he took it, and further testifies that he intend- 
ed to return it, is not conclusive of what his real purpose and intent was. 
The intent with which an act is done is to be determined from all the 
facts and circumstances attending the doing of the act charged, as 
disclosed by the evidence, and it is for you to determine from all the 
evidence, including the evidence of Melsha, whether or not his act in tak- 
ing the plaintiff's automobile was unlawful and felonious, and was done 
with the then intent on his part to appropriate the same to his own use, 
and wholly and permanently deprive the plaintiff of said automobile.” 

“Instruction No. 6. If you find from the evidence that it was the in- 
tention of Melsha to return the car to the garage from which it was taken 
after he used it on Sunday, even though such intention was never car- 
ried out, then the crime of larceny was not committed, and if you so find, 
you should find for the defendant; but if you find from all of the evi- 
dence and all of the facts and circumstances shown by the evidence that 
the taking of said car by Melsha was wrongful and felonious, and further 
find that Melsha at the time he took it intended to appropriate it to his 
own use, and to wholly and permanentlv deprive the plaintiff of said auto- 
mobile, then you should find that the taking of said car by Melsha con- 
stituted the crime of larceny, and in such case you should return your 
verdict in favor of the plaintiff. 

“Instruction No. 7. As bearing upon Melsha’s intent at the time of 
taking the car, you should also consider the manner of the taking, whether 
it was openly or secretly taken, the conduct of Melsha with reference to 
the use of the car after he took it, and all other facts and circumstances 
shown by the evidence bearing upon the question of whether the crime 
of larceny was or was not committed by Melsha ir the taking of said car. 

“Instruction No.8. You are further instructed that the mere possession 
of the plaintiff's car by Melsha does not alone and of itself raise the 
presumption that a larceny was committed by him. The burden of proof 
remains with the plaintiff to show by a preponderance of the evidence 
that the car was taken by Melsha with a criminal intent on his part to steal 
the car.” 


The court’s charge as will be thus seen, fully and fairly covered the 
subject of the defendant’s request, and the refusal of such request is 
manifestly without prejudical error. 

[6] III. Exception was preserved to the admission of testimony of 
two witnesses who undertook to relate what took place at the scene of 
the wreck on the Sunday after the accident. These witnesses and Melsha 
and others appear to have gathered there to look at the ruins of the car 
which still remained in the ditch. In the talk there was something said 
by one of the witnesses to the effect that he had bought, or contemplated 
buying, the injured car, and some parts or attachments of the car were 
then removed in Melsha’s presence. The story of this occurence is by no 
means clear, but we do not see anything in it which could work to the 
prejudice of the defendant, and the assignment of error upon its admission 
is overruled. 

We have examined the case of Valley M. Co. v. Ins. Co., 49 Mont. 
430, 143 Pac. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126, on which 
the defense largely relies, but find nothing therein which could justify us 
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in controlling the verdict of the jury in the present case. In the cited case 
the car was in fact returned by the employees of the shop, who had 
wrongfully taken it out, and who remained in the employ of the shop for 
some time thereafter. There is some language in the opinion which we 
should not be disposed to adopt, but its conclusion is not necessarily out 
of harmony with our present holding. The rules of law suggested by 
the other cited authorities are familiar, but in so far as they are applic- 
able to any phase of the present case they are sufficiently recognized by 
the court’s charge to the jury. 

There is no reversible error in the record, and the judgment of the 
district court is affirmed. 

Stevens, C. J., and Preston and De Graff, JJ., concur. 


STURGEON v. HANOVER FIRE INS. CO. (No. 23962.) 
(Supreme Court of Kansas. Nov. 4, 1922.) 
210 Pacific Reporter, 342. 


(Syllabus by the Court.) 


2. INSURANCE—INSURED HELD TO HAVE INSURABLE IN- 
TEREST IN SILQ PURCHASED UNDER CONDITIONAL 
SALES CONTRACT. 


The plaintiff purchased a silo, and in payment gave the seller some 
cash and certain promissiory notes. In the preliminary contract of sale 
there was a statement that all silos should remain the property of the 
seller until paid for, no such recital was contained in the notes accepted in 
payment. Although several years had elapsed, full payment of the notes 
had not been made, but no claim of ownership of the silo had been asserted 
by the seller. Plaintiff procured insurance on the silo, and it was after- 
wards destroyed by tornado during the life of the policy. Held, that as 
the destruction of the property insured caused the plaintiff a direct pecuni- 
ary loss, he had an insurable interest in it, and was entitled to recover 
upon the policy. 

(For other cases, see Insurance, Dec. Dig. § 115 [6].) 


Appeal from District Court, Butler County. 
Action by W. J. Sturgeon against the Hanover Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Crow & Broadden, of Kansas City, Mo., for appellant. 
Leydig, Geddes & Grant, of El Dorado, for appellee. 





Fire, &c.] People, ex rel. N. Y. F. I. Exch. v. Phillips. 563 


PEOPLE ex ret. NEW YORK FIRE INS. EXCHANGE v. PHIL- 
LIPS, SUPERINTENDENT OF INSURANCE (CONRAN, INTERVENEB; TWO 
CASES), 


(New York Supreme Court, Appellate Division, Third Department. 
September 27, 1922.) 


196 New York Supplement, 202. 


1. INSURANCE — QUESTION ON COMPLAINT TO SUPERIN- 
TENDENT OF INSURANCE HELD ONE OF DISCRIMINA- 
TION, AND NOT OF UNFAIRNESS BY RATE-MAKING AS- 
SOCIATION. 


On complaint to the superintendent of insurance, under Insurance 
Law, § 141, of discrimination by a rate-making association in refusing to 
grant the same reduction to buildings equipped with the complainant’s 
sprinkling device as granted to buildings equipped with other devices, the 
question is whether there is substantially the same fire hazard, and not 
whether the association acted unfairly in insisting on its rule requiring 
a test of such devices. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


2. INSURANCE — SUPERINTENDENT OF INSURANCE AU- 
THORIZED TO GRANT REHEARING ON CLAIM OF DIS- 
CRIMINATION, AND NOT DEPRIVED OF SUCh POWER 
BY PENDENCY Or CERTIORARI. 


On complaint to the superintendent of insurance, under Insurance 
Law, § 141, as to alleged discrimination by a rate-making association, the 
superintendent has implied power to grant a rehearing, and is not de- 
prived of such power by the pendency of a certiorari proceeding to re- 
view his determination. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—COMMISSIONER MAY REFUSE REHEARING 
ON CLAIM OF DISCRIMINATION DURING PENDENCY OF 
CERTIORARI PROCEEDING. 


The superintendent of insurance has a right to refuse a rehearing on 
a complaint of discrimination by a rate-making association, pending the 
decision of a certiorari proceeding brought to review his determination. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
Kiley, J., dissenting in part. 


Two original certior: nroceedings by the People, on relatior of 
the New York Fire Insurance Exchange, against Jesse S. Phillips, as 
Superintendent of Insurance of the State of New York, to review two 
separate determinations of the superintendent, © each of which pro- 
ceedings William F. Conran intervened. The two proceedings are re- 
viewed together. etermination in the first proceeding confirmed, and 
determination in the second proceeding reversed. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Kiley, Van 
Kirk, and Hinman, JJ. 


Davies, Auerbach & Cornell, of New York City (Charles H. Tuttle, 
of New York City, of counsel), for relator. 

Charles D. Newton, Atty. Gen. (C. T. Dawes, of Albany, of coun- 
sel), for respondent. 
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Joseph F. Conran, of Brooklyn (Andrew F. Van Thun, Jr., of 
Brooklyn, of counsel), for intervener. 


Hinman, J. This is certiorari to review, respectively, the deter- 
minations of the state superintendent of insurance (1) in ordering the 
New York Fire Insurance Exchange to remove an unfair discrimina- 
tion in rates against buildings equipped with a fire prevention device 
known as the Conran sprinkler head; and (2) in refusing, after hear- 
jnvs and a determination that such discrimination existed, to reopen 
the proceeding, on the ground that he was without power to reopen it 
when once determined, and on the further ground that certiorari was 
en-dAi-~ at the instance of the said Exchange, ordering him to return 
all proceedings to the court for review. 

The New York Fire Insurance Exchange is a rate-making associa- 
tion maintaining an office in New York City, whic has been author- 
ized under the Insurance Law to make rates to be used by fire insur- 
ance underwriters. To correct discrimination in the fixing of such rates 
by such associations, Insurance Law (Consol. Laws, c. 28), § 141, pro- 
vides suitable power in the superintendent of insurance to entertain com- 
plaints and after a full hearing to order its removal. The important part 
of section 141 of the Insurance Law, so far as the question of dis- 
crimination is concerned, is that no such rate-making association shall fix 
any rate— 


“which discriminates unfairly between risks in the application of like 
charges or credits or which discriminates unfairly between risks of es- 
sentially the same hazards and having substantially the same degree of 
protection against fire. Whenever it is made to appear to the satis- 
faction of the superintendent of insurance that such discrimination exists, 
he may, after a full hearing * * * order such discrimination re- 
moved.” 


The relator has a testing agency, known as its “Chicago Laborato- 
ries,” where tests are made of fire protection devices for the purpose 
of assisting it in fixing rates without unfairly discriminating between 
various devices. Application was made to the relator for credit in the 
rating of certain risks equipped with the so-called “Conran sprinkler 
head,” an invention of the intervener. It was claimed that the Conran 
device was just as effective as the sprinkler systems for which the re- 
lator allowed a reduced rate. The relator refused to grant this re- 
duced rating, on the ground that the Conran sprinkler had not been 
submitted to or approved by the “Chicago Laboratories.” The inter- 
vener, having had his apparatus subjected to extensive tests and ap- 
proved by the Board of Standards and Appeals of the City of New 
York, the body which aprroves the installation of all fire apparatus 
in buildings within that city, and by others, vomplained to the super- 
intendent of insurance that a discrimination against his devcie existed 
in the fixing of rates. The matter was finally brought to hearing and 
determination; the superintendent of insurance holding, in effect, that 
the determining issue was whether or not the Conran device was just 
as effective as the sprinkler systems for which the Exchange had al- 
lowed a reduced rate. He found that it was and ordered the removal 
of the discrimination. 

[1] It is the contention of the relator that the superintendent of in- 
surance misconstrued the statute and usurped a power not given him 
by law; that the real issue before him under the statute was not whether 
the Conran device was just as effective as the systems recognized by the 
relator, but whether the relator had acted unfairly; and that there was 
no evidence that the Exchange was guilty of any unfair discrimination 
in insisting upon its uniform rule that any applicant for a reduced rate 
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must submit his device to be tested for the enlightenment of the judg- 
ment of the relator. 

We cannot agree with the relator as to its interpretation of the stat- 
ute. The jurisdiction conferred upon the superintendent of insurance 
to act in such a case does not involve a determination as to the fairness 
of the relator’s rules for the government of its own conduct or the 
wisdom of enlightening its own judgment by utilizing a competent la- 
boratory. While a rate-making association may make rules governing 
the making of its own determinations, the statute does not condition the 
jurisdiction of the superintendent of insurance to determine the exist- 
ence of a discrimination upon a showing of unfair discrimination by the 
the rate-making association in its manner of handling an application made 
to it. It is not a question of discriminatory cdnduct in methods of pro- 
cedure before the rate-making association which is to be passed upon by 
the superintendent of insurance. It is not the rate-making association 
that is on trial before such superintendent, but it is the device itself. 
It is a question of result, and not of procedure. The question before 
the superintendent is whether there is substantially the same fire hazard 
with this particular device used to equip a building as compared with 
the use of the other devices that have been recognized by the association 
in fixing the rate. The superintendent of insurance is not made a re- 
viewing officer to review the proceeding had before the Fire Insurance 
Exchange involving this particular device, but he is given jurisdiction 
to hear the application de novo and to determine for himself whether the 
rate fixed in its relation to certain devices is in fact discriminatory as 
against the device in question, whatever may have been the reason for 
the denial of the same rate to the latter by the rate-making association. 

The relator was notified by the superintendent of insurance of the 
complaint of discrimination six months before the hearing and was 
asked to state its position. He also requested information from numer- 
ous sources, including various officials dealing with fire control and 
of the National Board of Fire Underwriters. The relator had ample 
notice of the hearings and was there represented, with full knowledge 
of the issue as conceived by the superintendent of insurance and with 
full opportunity to present proofs such as it is now seeking to present 
upon a rehearing or to request such adjournment as would permit it 
to make the tests required by its own rules. Upon the record produced, 
we cannot say that the superintendent of insurance committed any er- 
ror or that his determination should be set aside as against the weight 
of evidence. 

[2] The remaining question is as to whether or not the superintend- 
ent of insurance had power to reopen the proceeding and grant a re- 
hearing, particularly in view of the pendency of the certiorari pro- 
ceeding to review his determination and under which he had been re- 
quired to return all proceedings in relation to such determination to 
the court for review. The Insurance Law does not expressly grant a 
power to rehear, but we think it must be implied from the nature of 
the power granted, and the grave consequences that might follow if a 
decision once made were to be considered beyond recall, even though 
experience and the advances of science should demonstrate that dis- 
crimination had not in fact existed, or that relative values had changed, 
so as to create a new discrimination by virtue of the superintendent’s 
own order. Wl cannot believe that the Legislature intended any such 
rigid or discriminatory result. The intention was to make the super- 
intendent a regulating officer, clothed with power to make and change 
his decisions and orders whenever it is made to appear to his satisfac- 
tion that discrimination exists. We have held that the power thus 
conferred was a power to compare one device with another for the 
purpose of preventing actual discrimination in result. _The purpose 
of the statute is clear and it should be liberally interpreted to accom- 
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plish that purpose. So interpreted, it is inconceivable that the super- 
intendent should be deemed powerless to act when it appears to his 
satisfaction that his own decision has created the very kind of dis- 
crimination sought to be avoided by the statute. 

'3] Our attention has not been called to any decision or statute pre- 
venting the superintendent from entertaining an application for a re- 
hearing during the nendency of a certiorari proceeding to review his 
determination. Such matters are susceptible of adjustment if the su- 
perintendent is willing to grant the rehearing. The proceeding can 
be quashed by consent of the parties at any time and it is not reason- 
able to expect the relator to destroy its existing right to a review be- 
fore it has had assurances that a rehearing will be granted. The su- 
perintendent had a right to refuse a rehearing until after the decision in 
certiorari, but he did not determine against a rehearing on that ground. 
He refused to act solely upon an assumed lack of power. In this he 
was in error. The determination of the superintendent in the first pro- 
ceeding should be confirmed, but in the second proceeding his determina- 
tion should be reversed, without costs to either party in either proceed- 
ing. 

Vetermination in first proceeding confirmed, without costs. Deter- 
mination in second proceeding annulled, and matter remitted to the su- 
perintendent of insurance, without costs. 


Henry T. Kellogg and Van Kirk, JJ., concur. 
Kiley, J., concurs in result. 
Cochrane, P. J., not voting. 


Kitey, J. (dissenting in part). This proceeding involves two or- 
orders representing determinations made by the superintendent of in- 
surance of the state of New York. The same subject-matter is presented 
for consideration in the two proceedings argued together upon this ap- 
peal. The powers of the relator under the statute, and also the powers 
of the superintendent under the statute, over this relator, so far as it 
affects its operation in the field of endeavor contemplated by its creation, 
are the questions presented. The relator is a rate-making association 
and so recognized by section 141 of the Insurance Law. Its province, so 
far as this proceeding is concerned, is to make tests and examinations of 
devices used and intended to be used in reducing the hazard of damage 
caused by fire, and thus reducing the rates the insured shall be required 
to pay for insurance. 

The assumption is, and I believe the fact is, that on a certificate 
from the rate-making association (relator) that a device is practical 
and effective in the reduction of the hazard, the insurance companies 
will reduce their rates within the division where the association op- 
erates. Under section 2 of*the Insurance Law of this state the super- 
intendent of insurance is given power to execute the law relating to 
insurance. Under section 139 of the Insurance Law, the superintend- 
ent of insurance is clothed with the powers and there is imposed upon 
him the duty of visitation over all associations, bureaus, boards, or 
bodies for testing appliances, formulatine or establishing standards af- 
fecting the business of insurance companies, and their relation to the 
public constituting the insured. Section 140 of the law is practically 
to the same effect. By section 141 of the Insurance Law the relator 
is subject to examination by the said superintendent, and its operations 
come under his supervisory jurisdiction. The provision of said sec- 
tion under which this proceeding was had is as follows: 

“No such person, corporation, association or bureau shall fix or make 
any rate or schedule of rates which is to or may apply to any risk 
with’ this state, on the conditions that the whole amount of insurance 
on such risk or any specified part thereof shall be placed at such rates, 
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or with the members of or subscribers to such rating organization; nor 
shall any such person, corporation, association or bureau, or any person, 
association or corporation authorized to transact the business of insur- 
ance within this state, fix or make anv rate or schedule of rates or charge 
a rate which discriminates unfairly between risks within this state of 
essentially the same hazard or, if such rate be a fire insurance rate, which 
discriminates unfairly between risks in the application cf like charges or 
credits or which discriminates unfairly between risks of essentially the 
same hazards and havirs substantially the same degree of protection 
against fire. Whenever it is made to appear to the satisfaction of the 
superintendent of insurance that such discrimination exists, he may, 
after a full hearing either before himself or before any salaried em- 
ployee of the insurance department whose report he may adopt, order 
such discrimination removed.” 

The relator makes use of an association known as the “Chicago 
Laboratories” in testing parts of the different devices brought out to 
reduce fire hazard; it maintains a branch of such laboratories in New 
York Citv. within the territory where relator operates. The imer- 
vener, William F. Conran, previous to any time pertinent to these pro- 
ceedings, invented a rotating sprinkling head. It is something new in 
sprinkling heads, in that it rotates upon an axis when the water is 
discharged. It is of complicated mechanism, and of many parts; per- 
fect adiustment of these parts must obtain, or it will fail to fulfill its 
purpose. Some time previous to January, 1920, Conran made applica- 
tion to this relator for a certificate showing and allowing buildings equip- 
ped with his sprinklers to be entitled to and be allowed the same reduc- 
tion in rates for insurance upon said buildings as if equipped with the 
standard sprinklers which had passed tests and proved their value and 
efficacy in reducing fire hazards. He was informed by relator that the 
association would have to test his sprinkling head before it could know 
whether it merited the favor asked for, and he was advised of the pro- 
cess. That “strut,” its manner of release in the head under heat from 
fire, and the formation of the different parts involving this revolving 
principle, as well as the distribution of water by the rotary movement 
within the head, would all call for careful investigation, and if he would 
submit his device it would be tested and passed upon by the association. 

The relator has the right to make rules governing such tests. Con- 
ran claimed that a demonstration had been made by different bodies 
connected with fire boards and public safety in the city of New York 
and that they said it would do, and he refused to submit his device for 
a test, especially objecting to the Chicago laboratory. He complained 
to the respondent, the superintendent of insurance, that he and his 
device was being discriminated against by relator, and that by reason 
thereof he could not obtain the credit in rate-making that demonstra- 
tions made before other bodies showed he was entitled to. 

It may be well here to point out the difference between a demonstra- 
tion, such as was reported to the superintendent, and a test. The demon- 
stration, as used by the intervener, was attaching the head, all assembled, 
to a pipe or hose and letting the water on, it worked in most cases, in 
some cases it did not work, but the fact is that, where the component 
parts were all assembled, the mechanism of the different parts might 
be such that they might not co-ordinate under all conditions. There 
is no chance in such a demonstration to determine the mechanical relation 
of one part to the other; while a test contemplates the consideration 
by competent mechanical engineers, men who can say whether the prin- 
ciple of the thing is scientific, who are able to say if the different parts 
will function properly, and who will, with that knowledge, submit the 
different parts, and the whole device, to a scientific test under the varying 
conditions that obtain at a fire. It was necessary to test this device as 
to its fire-extinguishing properties, and, as well, as to the damage it would 
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do by releasing a great amount of water. This test Conran refused to 
permit. The superintendent entertained the complaint, and by letter 
notified relator that it had been made; some evidence (so called) was 
taken, most of it hearsay and incompetent in any other legal proceeding 
Relator was represented and took part. Most of the time at the proceed- 
ing was taken up with discussion. The superintendent found that there 
was unfair discrimination. That finding was made on the record des- 
ignated as No. 2 on this appeal. Relator asked for a rehearing; the super- 
intendent denied the application upon the ground that he had no authority 
to grant a rehearing, basing his decision on the authority of People ex 
rel. Chase v. Wemple, 144 N. Y. 478, 39 N. E. 397; People ex rel. 
Spencerian Pen Co. v. Kelsey, 105 App. Div 132, 93 N. Y. Supp. 971, 
and cases cited. 

The relator contends that the following authorities authorized the 
granting of its application: People ex rel. Finnegan v. McBride, 226 
N. Y. 252, 123 N. E. 374; City of New York v. Citizens’ Water Sup- 
ply Co., 199 App. Div. 169, 191 N. Y Supp. 430; Matter of Equitable 
Trust Co. of New York v. Hamilton, 226 N. Y. 241, 123 N. E. 380; 
People v. Board of Supervisors of Broome County, 65 N. Y. 222; 
People ex rel. Town of West Seneca v. Public Service Commission 
for Second Dist, 130 App. Div. 335, 114 N. Y. Supp. 636. This last 
case was in this court, where it was held that the Public Service Com- 
mission had power to grant a rehearing, even where a previous board 
had made the decision. Notwithstanding the apparent confusion and 
conflict of authorities, it is unthinkable that the appellate court can- 
not review the decision of a state officer when occasion requires it; 
it can. The writ, in proceeding No. 2, should be sustained, with $50 
costs, and the order refusing a rehearing reversed. 

The other order sought to be reviewed, by a separate writ of cer- 
tiorari, is the one holding that there was “unfair discrimination” on 
the part of relator, and directing the relator to remove it. Discrimina- 
tion, as used here and as applied to this relator, could only be prac- 
ticed in one of two ways: (1) After a test made, relator might un- 
fairly find that the intervener’s device was not equal as a_ reducing 
element in fire hazard to some other device used for like purposes. 
(2) It might refuse to make the test. It did not default in either of 
these particulars; it was ordered to remove an “unfair discrimina- 
tion” it never imposed—ordered in effect to certify to the efficiency of 
a device it had not been permitted to test. 

I have heretofore briefly reviewed the evidence and nonevidence 
produced, and do not deem it necessary to repeat it here. This writ 
should be sustained, with $50 costs, and the order of the superintend- 
ent reversed. 


MAY v. STANDARD FIRE INS. CO. et al. (No. 
(Supreme Court of Michigan. Nov. 2. 1922.) 
190 Northwestern Reporter, 240. 


1, INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTAB- 
LISH AN ENFORCEABLE CONTRACT FOR INSURANCE 
Evidence of a conversation, relative to the subsequent removal of 

a part of goods insured to a summer lake home and its insurance there 

had at the time of renewing a fire insurance policy and subsequent acts, 
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held insufficient to establish an enforceable contract to insure the goods 
at the summer lake home. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—INSURING WITH KNOWLEDGE THAT GOODS 
INSURED WILL LATER BE REMOVED HELD NOT WAIVER 
OF LOCATION CONDITION. 
Insuring property against fire with the knowledge that it is later 
to be removed to a summer lake home, where the hazard will be greater, 
held not a waiver of a location condition in the policy. 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 


Appeal from Superior Court of Grand Rapids, in Chancery; Major 
L. Dunham, Judge. 

Suit by Meyer S. May against the Standard Fire Insurance Com- 
pany and others. From decree for defendants, plaintiff appeals. Af- 
firmed. 


Argued before Fellows, C. J., and Wiest, McDonald, Clark. Bird, 
Sharpe Moore, and Steere, JJ. 


G. A. Wolfe, of Grand Rapids (Colin P. Campbell, of Grand Rap- 
ids, of counsel), for appellant. 
Laurence W. Smith, of Grand Rapids, for appellees. 


McDonaLp, J. The Standard Fire Insurance Company has an office 
in the city of Grand Rapids, Mich., in charge of the defendants Thomas 
Benjamin and William A. Benjamin, who are authorized to insure property 
and to sign and issue policies of insurance. On June 10, 1919, they 
issued a renewal policy upon the household furniture of the plaintiff in 
the sum of $3,000 while located in his brick residence at No. 450 Madison 
avenue. Grand Rapids, Mich., and not elsewhere. At the time it was 
issued the plaintiff says he had the following conversation with Mr. 
Benjamin: 


“Mr Benjamin called me up on the phone and said, ‘I am renewing 
your insurance policy on your household goods, but in another company,’ 
and I said, ‘Is it just as good a company as the one it has been in?’ and 
he said, ‘Yes, it is just as good.’ It was on account of the war; the other 
was a German policy, the old one was the Aachen & Munich, which they 
had renewed in an American Company. He said, ‘Yes, just as good 
a company;’ so then I said, ‘I have rented the Weguson cottage at Ot- 
tawa Beach, and I am going to move down there as usual, and want you 
to cover me.’ He said, ‘All right,’ and that was all there was. I don't 
think there was anything said about the amount to be covered on there. 

“Q What did he say about transferring it? A. All right.” 


Thereafter, about June 27, 1919, the plaintiff removed a part of his 
goods from the residence on Madison avenue to the cottage at Ottowa 
Beach. On June 30, he mailed to the Benjamin agency the following 
notice : 


“Inasmuch as I have moved part of my household goods to Ottawa 
Beach, wish you would kindly transfer half of my policy in the Stand- 
ard Fire Insurance Company to cover my household goods at Ottawa 
Beach; this would be $1500 on household goods in the Weguson cottage 
at Ottawa Beach. 

“Kindly note on your calender to call me up about this about the 
10th of September, we will be moved back to town at that time.” 
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This letter, properly addressed, was deposited in the mail at Grand 
Rapids at 4 o’clock p. m.. on the 30th. On the following morning, be- 
fore it was received by the Benjamins, the goods which had been re- 
moved to Ottawa Beach were destroyed by fire. The plaintiff at once 
gave notice of his loss, but defendants denied all liability and refused 
to settle. In his bill the plaintiff asks that the policy of June 10, 1919, 
be corrected and reformed to cover the household goods removed to Ot- 
tawa Beach up to $1,500 in vaule. and that he may recover such amount 
for his loss. On the hearing the circuit judge made a decree dismissing 
the bill. From this decree plaintiff has appealed. 

Counsel for the plaintiff first contend that there was a binding con- 
tract of insurance made in the conversation of June 10, which insured 
the goods while in the Weguson cottage at Ottawa Beach, and that the 
failure of the agent to write such a provision in the policy was a mis- 
take for which it should be reformed. 

The conversation referred to does not constitute a definite and com- 
plete contract for insurance, unless it is supplemented, as plaintiff claims 
it is, by custom between the parties for protecting the goods, which he 
annually removed to Ottawa Beach during the resort season We find 
nothing in the evidence as to custom that by reference would supply the 
essential elements lacking in the conversation of June 10th. 

The plaintiff testifies: 


“The custom was not to cover me for $1,500 down there every sum- 
mer automatically. It would have to be on notice. * * * It wasn’t 
their practice to indorse on the policy, it was just indorsed on the book 
up there, because it was just for a couple of months, and they didn’t 
send binders to attach to the policy in previous years.” 


Mr. Benjamin testifies that there was no custom, and that only once 
before did they cover the goods at the beach; that in the summer of 
1917 they indorsed a removal permit on the policy. 

Mr. Beach. employed in the Benjamin Agency in 1919, testified that 
the record of the change of the household goods from Madison avenue 
in 1917 was entered in Mr. Benjamin’s register with pen and ink, and 
that no removal permit was attached to it. 

Miss Clancy, plaintiff's bookkeeper, testifies that after he had re- 
moved the goods to Ottawa Beach in 1919, he instructed her to call the 
Benjamin Agency and tell them, “I want a transfer the same as I had 
the year before.” 

The weight of the evidence shows that the custom in previous trans- 
actions was to make the transfer by indorsement on the agent’s register on 
notice by the insured, and that the indorsements were not made on the 
policy. 

Mr.Benjamin testified that— 

“The indorsement consists of the amount of insurance carried, and 
what is transferred and the year it is transferred, and the new rate, 
whether there is an extra premium or a return premium, and also the date 
at which it is available.” 


Considering these facts in connection with the conversation of June 
10th, it is a very clear that the parties did not have in mind writing 
into the policy a provision insuring the goods 3t Ottawa Beach. as well 
as at Madison avenue. There is no evidence that they contemplated any 
such method of coverage There was no agreement to make any removal 
indorsement on the register at any particular time prior to the removal 
of the goods, and no occasion for it until the insured was ready to move 
and knew the amount of insurance he desired. Previously he had been 
covered for $1,000; on this occasion he desired $1,500, but that amount 
was not made known to the agency until the letter of June 30, which 
was not received until after the goods were destroyed by the fire. It is 
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apparent that Mr. May understood that his goods were not protected 
until the Benjamin Agency was notified of the removal and of the amount 
of insurance desired. This is evidenced by his letter of June 30th. written 
immediately after he had moved, and for the purpose, as he testifies, 
that Mr. Benjamin might, “make whatever changes were necessary and 
cover me while I was down there.” That he knew of the possible con- 
sequences of delay in giving notice appears from the fact ‘that the day 
after he had moved the goods he made seven or eight attempts to reach 
Benjamin by telephone, and, failing, wrote and mailed the letter in 
which he stated the fact of removal, the amount of insurance desired, 
and the time of payment of the premium. This letter supplied the neces- 
sary elements to make a complete and binding contract, but it was not 
received by the agent until after the fire. 

[1] From these facts it is clear that the conversation of June 10 
did not constitute an enforceable contract for the insurance of the goods 
while in the cottage at Ottawa Beach, and that, to reform the policy in the 
manner requested by the plaintiff, it would be necessary to find that the 
agent agreed to write into it several elements upon which the minfls 
of tke parties never met. 

It is also urged by cou: sel for the plaintiff, that if the conversation 
of June 10 does not constitute a contract, it at least amounts to an offer 
of the defendant to insure the goods on notice of their removal, and that 
the letter of June 30 was an acceptance of the offer, and became binding 
when deposited in the post office. We are unable to agree with counsel 
in this contention. If the conversation of June 10 could be said to contain 
an offer, it was not definite; it lacked some of the material elements of 
an insurance contract, and, if accepted as made, would not have been 
enforceable. 


However, the letter of June 30 was not an acceptance, but a notice, 
including certain essential matters upon which the minds of the parties 
had not met, and which would not become binding until received by the 
party who made the offer. For this reason, and for the further reason 
that the offer was not made by mail, the numerous cases cited and relied on 
by counsel as sustaining their contention are not applicable. A discus- 
sion of the principles of law relative to correspondence contracts will 


be found in 13 C J. 300. 


[2] It is further insisted by counsel that issuance of the policy with 
knowledge on the part of the agent that the goods were to be removed 
was a waiver of the location condition in the policy, and estopped the 
company from insisting on that condition. As sustaining this contention, 
the following cases are cited: Pollock v. German Fire Insurance Co., 
127 Mich. 460, 86 N. W. 1017, and Copeland v. Dwelling House Insur- 
ance Co., 87 Mich. 554, 43 N. W. 991, 18 Am. St. Rep. 414. These cases 
may be readily distinguished from the case under consideration if the 
fact be kept in mind that here the goods had not been removed to Ot- 
tawa Beach at the time the policy was issued; that removing them in- 
creased the risk; that after the conversation of June 10 the agent was 
required to take no further action until he received notice from the 
insured of the time and amount of insurance desired 

In Copeland v. Dwelling House Insurance Co., there was an in- 
cumbrance on the property at the time the policy was issued, and the in- 
sured desired to place an additional incumbrance of from $100 to $200 on 
it. Of this the agent had notice, and promised to note the fact on the 
application, so that it would become a part of the contract of insurance. 
It was held that the fact that it was not so indorsed would not defeat 
a recovery on the policy. 


In Pollock v. German Fire Insurance Co., supra, it was held that the 
liability of the company did not cease because the goods were removed 
to a new location after the agent had been requested for a transfer, had 
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a to it, and promised to indorse it upon the policy, but neglected 
to do so. 

In these cases the agents’ knowledge upon which they were bound 
to act was of existing facts. In the case at bar, the conversation of June 
10 was at most a promise to make the transfer in the future when noti- 
fied by the insured. No definite notice was given until after the goods were 
removed, and. as it was not received until after they were destroyed, 
the agent had no opportunity to make the necessary indorsement 

In Gordon v. Insurance Co., 197 Mich. 226. 163 N. W. 956. L. R. 
A. 1918E. 402, Justice Fellows cites and discusses many cases from this 
and other jurisdictions relative to questions similar to those here involved. 
An examination of that case will show why the doctrine of waiver and 
of equitable estoppel cannot be applied. See, also, Hartford Fire In- 
surance Co. v. Davenport. 37 Mich. 609. 

The decree will be affirmed, with costs. 


——___~._ eo 


DYER v. AMERICAN INS. CO. OF NEWARK, N. J. (No. 44446) 
(Kansas City Court of Appeals. Missouri. Nov. 6, 1922.) 
244 Southwestern Reporter, 964. 


INSURANCE—RETENTION OF UNEARNED PREMIUM HELD 

TO WAIVE RIGHT TO FORFEIT POLICY. 

Where defendant insurance company had knowledge that plaintiff had 
mortgaged his property, which was ground for forfeiting the fire insur- 
ance policy, and made no offer to return the unearned premium, either 
before or after suit. it was estoppetl to deny that the policy was valid 
at the time of the fire. or that it had not waived the forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


“Not to be officially published.” 


Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 
Action by Frank Dyer against the American Insurance Company of 
Newark. N. J. Judgment for plaintiff, and defendant appeals. Affirmed. 


A. G. Knight. of Trenton, for appellant. 
Higbee & Mills, of Kirksville, for respondent. 
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WARD v. CONCORDIA FIRE INS. CO. OF MILWAUKEE. (No. 
13696. ) 


(Kansas City Court of Appeals. Missouri. Nov. 6, 1922.) 
244 Southwestern Reporter. 959. 


1. INSURANCE — AGENTS HAVING POWER TO ISSUE POLI- 

CIES MAY WAIVE POLICY STIPULATION. 

Agent of insurance company. having authority to countersign, issue 
and deliver policies and collect premiums thereon, may waive stipulations 
which purport to be essential to their validity, even though policy con- 
tains a stipulation that no agent has authority to waive any stipulation. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 
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2. INSURANCE—PROVISION THAT POLICY SHOULD BE 
VOID IF INSURED’S INTEREST WAS OTHER THAN THAT 
OF FEE-SIMPLE OWNER, WAIVED. 


Where insurance agents were aware of a defect in plaintiff's title 
and of a claim that another was asserting to the property by reason 
thereof, and suits to recover the property were pending, the provision that 
the policy should be void if the interest of insured should be other than 
that of sole and unconditional ownership in fee simple was waived. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—ASSURED MUST SHOW HE HAD INSURABLE 
INTEREST IN PROPERTY DESTROYED. 


The existence of waiver by, or estoppel of insurer, preventing insurer’s 
raising the defense that the policy was void because the title or interest 
of insured was not truly stated, does not relieve insured from the burden 
of showing an insurable interest, although, under the valued policy statute. 
Rev. St. 1919, § 6229, whether the necessity of showing the extent or 
value of such interest is obviated. may be a question 


(For other cases. see Insurance. Dec. Dig. § 646[1].) 


4. INSURANCE—EQUITABLE INTEREST SUPPORTS AN IN- 
SURABLE INTEREST. 


An equitable interest is sufficient to support an insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[1].) 


5. INSURANCE—PURCHASER WITHOUT NOTICE OF DEFECT 
IN PSEUDO GUARDIAN’S TITLE HAD EQUITABLE INSUR- 
ABLE INTEREST IN IMPROVEMENTS MADE. 


Where a property holder bought from one who purchased from a 
pseudo guardian of an insane person, who had no right to sell and 
who did not thereby bind the true owner, he obtained no equitable rights 
in property. except such as were shown to be based on a _ benefit. 
which could be traced to the true owner, but if the money paid for the 
property, at the so-called guardian’s sale went either to the owner or was 
used for his benefit, and after his purchase he made permanent improve- 
ments which would enhance the value in the true owner’s hands. to that 
extent he had an equitable interest in or lien upon the property which was 
insurable. 


(For other cases. see Insurance, Dec. Dig. § 115[1].) 


6. INSURANCE—PETITION ALLEGING PLAINTIFF TO BE 
OWNER OF PROPERTY SUFFICIENT TO SUPPORT A CASE 
BASED ON EQUITABLE INSURABLE INTEREST. 


In an action on an insurance policy, petition alleging plaintiff was 
the “owner” of the property insured. was a sufficient averment of insur- 
able interest. and support proof of an equitable insurable interest. 


(For other cases see Insurance. Dec. Dig. § 645[5].) 


7. INSURANCE—INSTRUCTIONS OMITTING ISSUE AS TO 
PLAINTIFF’S EQUITABLE INTEREST REVERSIBLE. 


In an action on an insurance policy, where there was an issue as to 
plaintiff’s interest in the ownership of the premises, an instruction that, if 
the provision as to ownership in fee simple was waived and that the fire 
occurred, then they should find for plaintiff, which omitted entirely all 
facts necessary to be found to establish that plaintiff had any equitable 
interest in the property, was defective. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 
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8. INSURANCE—COMPANY NOT PENALIZED FOR LITIGAT- 
ING QUESTION OF PLAINTIFF’S INTEREST IN PROPERTY 
INSURED. 

Where the question whether the plaintiff had any equitable rights in 
the property was not clear, the company had a right to have it litigated, 
hence there was no ground for infliction of a penalty for vexatious delay 
in paying loss. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Grundy County; L. B. Woods, Judge. 

Action by Henry A. Ward against the Concordia Fire Insurance Com- 
pany of Milwaukee. Judgment for plaintiff, and defendant appeals. Re- 
versed, and remanded for new trial 


R. S. Robertson, of Sedalia, for appellant. 
R. E. Kavanaugh and A. G. Knight, both of Trenton, for respondent. 


TRIMBLE, P. J. This is a suit on a fire insurance policy issued by de- 
fendant to plaintiff on the 15th of November, 1917, covering a dwelling 
and a woodhouse appurtenant thereto, in Trenton, Mo., whereby the 
former was insured for three years in the sum of $2,500, and the latter 
for $200. The property burned on August 6, 1918 Defendant, on No- 
vember 5, 1918, paid the full amount of the insurance on the furniture, 
to wit, $500, and, refusing to pay the loss on the building, tendered to 
insured the full amount of the premiums ($25.20) paid for the insurance 
thereon. Plaintiff accepted the insurance paid as a total loss on the furni- 
ture, but refused the tender of the premiums paid for insurance on the 
buildings, and, on July 22, 1919, brought this suit on the policy to recover 
the loss on them, alleging vexatious refusal to pay, and asking damages 
and attorney’s fee on that account. 

The controversy relating to the insurance on the buildings arises 
principally over plaintiff's ownership of and title to the property, which 
is portrayed by a recital of the following facts: 

The lot on which the buildings were located was, in the year 1895, 
owned by and stood in the name of Nathaniel Shanklin, who, in that 
year, became insane and was confined in a hospital. While thus con- 
fined, the probate court, upon an inquiry, had rendered a judgment find- 
ing him insane and appointing a guardian for him. Under proceedings 
thereafter instituted by the guardian to sell real estate for the payment 
of debts, the lot was sold to one Berry on May 3, 1900, who, on De- 
cember 26, 1904, sold it to the plaintiff herein for $2,600. The latter 
went into possession and occupied the dwelling until it was burned as 
heretofore stated. 

In 1910, Shanklin recovered his sanity and thereafter brought several 
suits to set aside the various deeds made by the guardian, on the ground 
that, as Shanklin was never notified of the proceeding to adjudge him 
insane, the judgment and the deeds made by the guardian were void. 
Among these suits was one of Shanklin against plaintiff to recover the 
particular lot involved herein, and another of Shanklin v. Boyce to re- 
cover certain other property. These suits were pending in the circuit 
court at the time the policy sued on herein was issued. 

Thereafter the case of Shanklin v. Boyce was appealed to the Su- 
preme Court, the case against plaintiff being continued, pending a de- 
cision in the Boyce Case. A decision was handed down in the latter 
case on June 4, 1918 (see Shanklin v. Boyce, 275 Mo 5 204 S. W. 187), 
and thereafter, on August 6, 1918, as heretofore stated, the property 
covered by the policy herein burned. 

As hereinbefore said, suit was brought on the policy on July 22, 
1919, and on November 14, 1919, trial was had resulting in a verdict for 
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plaintiff in the sum of $2,500 loss on the house, with $150 interest there- 
on, $200 on the woodhouse, with $12 interest, and an attorney's fee of 
$250,. aggregating $3,112, and judgment was rendered for that amount. 

From that judgment defendant appealed to this court, the case being 
argued and submitted at the October term, 1920. In the meantime the 
case of Shanklin v. Ward (plaintiff herein) had been heard and decid- 
ed by the circuit court and appealed to the Supreme Court by Shanklin. 
It being manifest that the nature and extent of Ward’s interest in the 
property would be determined by the Supreme Court in that case, and that 
such would have an important bearing on the question raised in this in- 
surance suit, this court laid the present case aside until the case of 
Shanklin v. Ward should be finally determined in the Supreme Court, 
a was done on December 19, 1921. See Shanklin v. Ward, 236 S. 

The policy contained the usual provision that, if the interest of the 
assured be or become “other than the entire, unconditional, and sole 
ownership of the property” or “if the buildings insured be on ground 
not owned by the assured in fee simple” the policy should be void “un- 
less otherwise provided for by agreement indorsed thereon,” and that 
no agent of the company had authority to waive any of the above con- 
ditions. The defendant pleaded these provisions, and, after setting up 
the facts showing that the guardian’s deed, through which plaintiff claim- 
ed title, was void, asserted that plaintiff was not the owner in fee of 
the property, and that the policy was void for that reason. 

The reply set up the insanity of Shanklin, the appointment of a 
guardian, the indebtedness of Shanklin, the order of sale to pay debts, 
the purchase by Berry at such sale, the guardian’s deed to him, and the 
conveyance by Berry to plaintiff for a consideration of $2,600, which 
plaintiff, in good faith and without notice of any defect in said pro- 
ceedings, paid to Berry; that the money (amount not stated) paid by 
Berry to said guardian was used by him for Shanklin’s benefit and 
the payment of his debts; that plaintiff paid the purchase price of $2,600 
in good faith to Berry, believing in good faith that he was getting the 
fee-simple title to the lot; that, in good faith and relying upon his 
apparent fee-simple title to the land, plaintiff expended large sums of 
money, time, and labor in making permanent and valuable improvements 
on said property, amounting to about $11,000; that plaintiff’s grantor, 
Berry, expended $500 in permanent improvements on the property; that 
plaintiff and his grantor paid, since the year 1900, the sum of $500 in 
taxes thereon; and that plaintiff, believing in good faith that he had re- 
ceived from Berry a good title, went into, and continued in, possession 
of the property up to the time he took out the policy in question, as 
well as up to and including the time of the fire. 

The reply further pleaded that the agents of defendant at Trenton, 
who issued and countersigned the policy and collected the premiums 
had full knowledge of all the facts relating to the inperfection in plain- 
tiff’s title, and of all the facts pleaded by defendant to show want ot 
title in plaintiff, and that defendant was estopped to plead want of 
title in plaintiff or any defect therein 

[1] It is well settled in this state that agents of insurance companies, 
having authority to countersign, issue and deliver policies and collect 
premiums thereon, may waive stipulations therein which purport to be 
essential to their validity, even though such policies contain a further 
stipulation that no agent has authority to waive any of the conditions 
or stipulations of the policy. And when this is done the company is es- 
topped from claiming a forfeiture on account of any such waived pro- 
visions. Springfield Steam Laundry Co. v. Traders’ Ins. Co., 151 Mo. 
90, 52 S. W. 238, 74 Am. St. Rep. 521; Thompson v. Traders’ Ins. Co., 
169 Mo. 12, 68 S. W. 889; United Zinc Co. v. General Accident, etc., 
Assurance Corp., Ltd., 144 Mo. App. 380, 388, 128 S. W. 836; Manning 
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v. Connecticut Fire Ins. Co., 176 Mo. App. 678, 159 S. W. 750; Parsons 
v. Knoxville Fire Ins. Co., 132 Mo. 583, 31 S. W. 117, 34 S. W. 476. 

[2] There is abundant evidence in the case that said agents were 
fully aware of the defect in plaintiff's title and of the claim Shanklin 
was asserting to the property by reason thereof. The suits by Shanklin 
to recover his property were then pending in the circuit court at Tren- 
ton, and the matter was fully discussed and talked over by plaintiff with 
such agents. The facts were fully known, and no misrepresentation or 
fraudulent statements were made by insured in obtaining the insurance, 
and hence the provision that the policy should be void if the interest of 
insured should be other than the sole and unconditional ownership in fee 
simple was waived, and defendant is estopped to enforce a forfeiture 
on the ground. The facts supporting such alleged waiver and estoppel 
were submitted to the jury, and it, by its verdict, found that the same 
existed. Indeed, there was no contention that said agents did not know 
the facts as they existed. 

[3] But, even if such waiver and consequent estoppel be established, 
it does not seem to us to follow therefrom that all question as to whether 
plaintiff had an insurable interest in the property is dispensed with or 
drops out of the case. Waiver may estop the defendant from declaring 
the policy void on the ground that the title or interest of insured was 
not truly stated; but it in no wise obviates the the necessity of plaintiff's 
showing that he had such an interest as was insurable under the law. As 
a matter of public policy and regardless of waiver, plaintiff would not 
be allowed to recover if it turned out that he had no insuranble interest 
in the property. Hence, even if the waiver and consequent estoppel ex- 
ists, plaintiff must nevertheless prove that he had an interest that could 
be insured; and doubtless it would be well for him to show the ex- 
tent of that interest. Whether, under our valued policy statute (section 
6229, R. S. 1919,) th necessity of showing the extent or value of such 
interest is obviated, may be a question. The holding in La Font v. 
Home Ins. Co., 193 Mo. App. 543, 550, 182 S. W. 1029, would seem to 
indicate that the statute applies even to a case of this kind. But at any 
rate, whether it does or not, plointiff is in no wise relieved of the ne- 
cessity of establishing the fact that he had an insurable interest. 

[4] Now it is ordinarily said that if one is in possession of property 
under a bona fide claim of title, legal or equitable, he has an insurable 
interest therein. Travis v. Continental Ins. Co., 32 Mo. App. 198; Parks 
v. Hartford Fire Ins. Co., 100 Mo. 373, 12 S. W. 1058. And it seems to 
be tacitly assumed by plaintiff that, as the facts pleaded in the answer 
and reply concerning the title to the lot conclusively show that he was 
in possession, claiming in good faith to own the property, therefore he 
had an insurable interest therein. But we apprehend that in this case 
something more is necessary than to merely show possession and a 
bona fide claim of ownership. In all such cases the insured was in 
possession and claiming to own the property, or to have an interest 
therein, by reason of some transaction or dealing with the true owner 
thereof. But in this case the true owner had no dealings of any kind with 
the plaintiff whereby the latter could claim equitable rights through any 
course of dealing with the true owner. It is no doubt true that an equit- 
able interest is sufficient to support an insurable interest. 1 Cooley's 
Briefs on Ins., 150; Hubbard v. North British, etc., Ins. Co., 57 Mo. App 
1. And, generally speaking any one who will suffer a present and not 
a mere expectant or prospective loss from the destruction of property 
has an insurable interest. Home Ins. Co. v. Mendenhall, 164 Ill. 458, 45 
N. E. 1078, 36 L. R. A. 374. 

[5] But, in the case at bar, plaintiff by his mere purchase and oc- 
cupation of the property, obtained no equitable rights therein. He 
bought from one who purchased from a pseudo guardian, who had no 
right to sell, and who did not thereby bind the owner. In other words, 
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plaintiff obtained no equitable rights whatever in the property, except 
such as are shown to be based upon a benefit which can be traced back to 
the owner Shanklin. If the money paid for the property at the so-called 
guardian’s sale, or any part thereof, went to the owner or was used 
for his benefit, and if the plaintiff, after his purchase, made permanent 
improvements on said property which would enhance the value of the 
property in the true owner’s hands, then to that extent plaintiff had an 
equitable interest in or lien upon the property. Shanklin v. Ward (Mo. 
Sup.) 236 S. W. 69. And such interest is an insurable interest, at 
least to the extent of the amount of money that went to the benefit of 
the true owner and the value of the permanent improvements that were 
covered by the insurance. 1 Cooley’s Briefs on Ins. 156; Insurance Co. 
v. Stinson, 103 U. S. 25, 26 L. Ed. 473. 

[6] But defendant contends that the petition pleaded an entire, ab- 
solute and unconditional fee-simple title, and therefore plaintiff must 
recover on such title and none other. The cases cited by defendant in 
support of this proposition are cases where the pleadings throughout 
presented the case on that issue. But such is not the case here. The 
petition alleged that the plaintiff “was and now is the owner of” the 
property insured, describing it. This was a sufficient averment of insur- 
able interest (Jones v. Philadelphia Underwriters, 78 Mo. App. 296; 1 
Cooley’s Briefs on Ins. 220, 221, especially after verdict Gustin v. Con- 
cordia Fire Ins. Co., 164 Mo. 172, S. W. 178). And when the facts sub- 
sequently pleaded disclosed the nature of plaintiff's insurable interest, 
we think the pleadings taken as a whole were sufficient to support a case 
based, not upon the issue of sole and unconditional ownership in fee simple, 
but upon an equitable, insurable interest in plaintiff. Brown v. Connecti- 
cut Fire Ins. Co., 197 Mo. App. 317, 195 S. W. 62. It is urged that 
the reply in no way asserts an equitable interest. It does not in those 
very words, but it sets up facts which show that his interest was neces- 
sarily of that character. 

[7] But the difficulty with plaintiff's case is not that his pleading is 
insufficient to justify or support a verdict in his favor for insurance on 
his equitable interest. The trouble is the case was submitted upon in- 
structions which merely told the jury that, if the provision as to owner- 
ship in fee simple was waived and that the fire occurred, then they should 
find for plaintiff for the amount of the damage to the buildings not 
exceeding $2,500 on the house and $200 on the woodhouse. This sub- 
mission omitted entirely all facts which were necessary to be found in 
order to establish that plaintiff had any equitable interest in the property. 
For, as we have heretofore stated, he had no equitable interest therein 
which he could insure and recover for loss thereof except such as could 
be traced back to Shanklin, either by directly inuring to his benefit or by 
enhancing the value of his property by permanent improvements placed 
thereon by plaintiff and which were covered by insurance. McKenzie 
v. Donnell, 151 Mo. 461, 471, 52 S. W. 222. Hence the submission of the 
case in plaintiff’s instructions were defective in that they omitted this 
necessary issue. 

Whether, under the valued policy statute, plaintiff is required to show 
the extent or value of his equitable interest which is covered by the in- 
surance is a question which the parties did not see fit to mention in any 
ways and the extent of our investigations does not justify us in attempting 
to rule upon it either way. However there is a question of whether there 
was a total or partial loss, and it would seem to be safer, upon another 
trial of the case, for plaintiff to show the amount of money paid to 
the so-called guardian and that it went to the use and benefit of Shan- 
klin, as well as the amount expended in permanent improvements on the 
property and which are covered by the insurance. It does not appear 
from the evidence what amount was paid for the property to the so- 
called guardian. Nor does it seem to us that expenses paid for sidewalks 
and other improvements, which were not covered by the insurance, could 
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be counted in as a part of plaintiff’s insurable interest. They were not 
destroyed by the fire nor covered by the insurance; and, while they might 
be included in the equitable interest plaintiff had as against Shanklin, 
they could afford no ground of loss as against defendant. 

As the case will have to be retired, we should perhaps notice the 
contention that the evidence showed a partial and not a total loss. The 
evidence is amply sufficient to justify the jury in finding that there was 
a total loss. Under the evidence the question of total or partial loss was 
for the jury. Prather v. Connecticut Fire Ins. Co., 188 Mo. App. 653, 
176 S. W. 527. 

Contention is made that the policy was void and the demurer should 
have been sustained for fraud of plaintiff in not stating the true condi- 
tion of the title in his proofs of loss, but the point is without merit. 

[8] We do, however, think that, under the circumstances of this case, 
there is no ground for the infliction of a penalty for vexatious delay. 
The steps toward a settlement were proceeding in the regular way when 
Shanklin notified the company that he and not plaintiff owned the prop- 
erty. This was true, as shown by the decision of Shanklin v. Boyce, 
275 Mo. 5, 204 S. W. 187. Whereupon the company refused to pay. 
Plaintiff made no claim of right based on any equitable right or lien 
until in the reply filed in the case, and the trial failed to show, except in 
a very meagre and indefinite way, that he had any equitable lien for 
any substantial sum. The question of whether he had any such equitable 
rights was one the company had the right to have litigated without 
being penalized. 

The judgment is reversed, and the cause is remanded for a new trial. 

All concur. 


OREGON MORTGAGE CO., Limited, v. HARTFORD FIRE INS. 
CO. (No. 17105.) 


(Supreme Court of Washington. Nov. 8, 1922.) 
210 Pacific Reporter, 385. 


2. INSURANCE—FAILURE TO MAKE PROOF OF LOSS HELD 
NOT TO PRECLUDE MORTGAGEE FROM RECOVERING 
UNDER MORTGAGE CLAUSE. 


Where separate mortgage clause in fire policy provided that the 
policy should not be invalidated as to mortgagee by any act or neglect 
of the mortgagor, or owner of the insured property, the failure to give 
proof of loss required by the main policy did not preclude the mortgagee 
from recovering on the policy. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE—SEPARATE MORTGAGE CLAUSE AN INDE- 
PENDENT CONTRACT FIXING THE STATUS OF INSURER 
AND MORTGAGEE AS TO EACH OTHER. 


A separte mortgage clause in a fire policy is an independent con- 
tract as to all the provisions contained therein and fixes the status of 
the insurer and the mortgagee, as to each other. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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4. INSURANCE—MORTGAGE CLAUSE OF FIRE POLICY HELD 
NOT TO REQUIRE MORTGAGEE TO NOTIFY INSURER 
OF PURCHASE AT FORECLOSURE DURING PERIOD OF 
REDEMPTION. 


Provision in mortgage clause of fire policy requiring the mortgagee 
to notify insurer “of any change of ownership” held not to require mort- 
gagee on purchase of property at mortgage foreclosure sale to give in- 
surer notice thereof during the period of redemption; the provision hav- 
ing reference to a sale to some other person with whom the insurance 
company was under no contract. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


5. INSURANCE—INSURER NOT HAVING TENDERED MORT- 
GAGEE FULL AMOUNT OF DEBTS COULD NOT CUMPEL 
SURRENDER OF SECURITY AS CONDITION Y&=:CKDENT 
TO PAYMENT OF LOSS TO MORTGAGEE. 


Where mortgage clause of fire policy entitled insurer to be sub- 
rogated to the rights of mortgagee against the mortgagor, on payment 
of loss, the insurer, not having tendered to the mortgagee the full amount 
of the debt, could not demand the surrender of the security as a condi- 
tion to the payment of the loss to mortgagee, since the law will not re- 
quire the partial surrender of securities even if it were practicable. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Department 2. 

Appeal from Superior Court, Spokane County; Hugo E. Oswald, 
Judge. 

Action by the Oregon Mortgage Company, Limited, against the Hart- 
ford Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


E. Eugene Davis and B. C. Mosby, both of Spokane, for appellant. 
Merritt, Lantry & Baske, of Spokane, for respondent. 


Hovey, J. Respondent recovered judgment upon a policy of fire in- 
surance issued in its favor as mortgagee by appellant upon property 
situated in the state of Oregon. The judgment was entered after a 
demurrer had been sustained to defenses set up by appellant in its answer 
and the appellant had refused to plead further. At the time the policy 
was issued, the property belonged to Joseph W. Humphrey, and thereafter 
the mortgage was foreclosed and the property bid in by respondent for 
the full amount secured and was held subject to redemption at the time 
the fire occurred. No proofs of loss were made by either the mortgagor 
or mortgagee and not notice of the foreclosue proceedings or of the 
sale was given to appellant. The interest of the mortgagee was evidenced 
by what is known as a union mortgage clause, and is in the following 
words: 


“Policy No. 6554, in name of Jos. W. Humphrey, agency at La 
Grande, Ore. 

“Loss, if any, payable to the Oregon Mortgage Company, Limited, 
mortgagee or beneficiary or assigns as herein provided. 

“It being hereby understood and agreed, that this insurance as to the 
interest of the mortgagee or beneficiary or assigns only therein shall not 
be invalidated by any act or neglect of the mortgagor or owner of the 
property insured, nor by any foreclosue or other proceedings or notice 
of sale relating to the property, nor by any change in the title or ownership 
of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by the terms of this policy. Provided, 
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that in case the mortgagor or owner neglects or refuses to pay any pre- 
mium due under this policy, then on demand the mortgagee or bene- 
ficiary or assigns shall pay the same. Provided, that the mortgagee or 
beneficiary or assigns shall notify this company of any change of owner- 
ship or increase of hazard, which shall come to his or their knowledge, 
and shall have permission for such change of ownership or increase 
of hazard duly indorsed on this policy. And provided further, that every 
increase of hazard not permitted by the policy to the mortgagor or owner 
shall be paid for by the mortgagee or beneficiary or assigns on reason- 
able demand, and after demand made by this company upon, and re- 
fusal by the mortgagor or owner to pay, according to the established 
schedule of rates. It is, however, understood that this company reserves 
the right to cancel this policy as stipulated in the printed conditions in 
said policy; and also to cancel this agreement on giving ten days’ notice 
of their intention to the beneficiary or mortgagee named therein, and 
from and after the expiration of the said ten days this agreement shall 
be null and void. It is also agreed, that whenever this company shall 
pay the mortgagee or beneficiary or assigns any sum for loss under this 
policy and shall claim that as to the mortgagor or owner no liability 
therefor exists, it shall at once and to the extent of such payment, be 
legally subrogated to all the rights of the party to whom such payments 
shall be made under any and all securities, held by said parties for the 
payment of said debt. But such subrogation shall be in subordination 
to the claim of said party for the balance of the debt so secured. Or 
said company may, at its option, pay the said mortgagee or beneficiary 
or assigns the whole debt so secured, with all the interest which may 
have accrued thereon, to the date of such payment, and shall thereupon re- 
ceive from the party to whom such payment shall be made, an assignment 
and transfer of said debt with all securities held by said party for the pay- 
ment thereof. In case of any other insurance upon the within described 
property, this company shall not be liable under this policy for a great- 
er proportion of any loss or damage sustained than the sum hereby in- 
sured bears to the whole amount of insurance upon said property issued 
to or held by any party or parties having an insurable interest therein, 
whether as owner, mortgagee or otherwise. 

“If the above-named mortgagee shall assign said mortgage, the above 
agreement shall be binding between said insurance company and the 
assigns, without notice to said insurance company of said assignment. 

“The foregoing provisions and agreements shall take precedence 
~— any provision or condition conflicting therewith, contained in said 
policy. 

“This clause is attached to and is made a part of the said policy from 
the 4th day of December, 1917. 

“In witness whereof, the duly authorized agent of said insurance 
company has hereunto set his hand on said day. Wm. Miller, Agent. 
Hartford Insurance Company of Hartford, Conn.” 


[1] The first question raised is the right of respondent to maintain 
its action upon this policy in the courts of this state; both of the parties 
to the action being nonresident corporations doing business in this state, 
and the policy having been issued in another state covering property 
in that state. Service was made by delivery of copies of the summons 
and complaint to R. J. Martin, the local agent of appellant at Spokane, 
Wash., alleged in the answer to be authorized to issue policies of insur- 
ance but not authorized to accept service of process. 

The question of the method of serving insurance companies has be- 
come somewhat involved through the adoption of our Insurance Code, 
which provides in sections 6059—13 and 6059—13%4, Rem. Code 1915, 
first, that service shall be made upon the insurance company by delivering 
the copies to the commissioner, and, second, that the venue of the ac- 
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tion shall be in the county within this state where the cause of action 
arose, and if these sections contain all the law upon this subject the pres- 
ent action could not be maintained. There was in existence, however, 
prior to the enactment of this law, section 206, Rem. Code 1915, which 
provides that the venue of an action against a corporation is in any 
county where the corporation has an office for the transaction of busi- 
ness or any person resides upon whom process may be served, and sec- 
tion 226, subdivision 6, Rem. Code 1915, providing that in an action 
against an insurance company service may be made upon any agent au- 
thorized by such company to solicit insurance within this state. And 
while these sections would not now apply to causes of action arising in this 
state, we do not believe that it was the intention of the Legislature to 
abolish the maintaining of what are clearly transitory actions though a- 
rising in other states where the parties involved are within the jurisdic- 
tion of this state; for, if nonresidents are barred, our own citizens pos- 
sessing similar causes of action would also be barred. We conclude that 
the service was proper, and the action being transitory the court pro- 
perly assumed jurisdiction. Reynolds v. Day, 79 Wash. 499, 140 Pac. 
681, L. R. A. 1916A, 432. 

[2] Appellant’s first contention upon the merits is that the action 
is barred because no proof of loss was made and the main policy required 
this. Goldstein v. National Fire Ins. Co. 106 Wash. 346, 180 Pac. 409, and 
other cases are cited. 

[3] The law is now, however, well established that a separate mort- 
gage clause is an independent contract as to all the provisions contained 
within it and fixes the status of the insurance company and the mortgagee 
as to each other. Burrows v. McCalley, 17 Wash. 269, 49 Pac. 508; 26 C. 
J. 370, together with cases there cited, which show that the overwhelming 
weight of authority is to this effect, there being but one case cited to the 
contrary. 

[4] The main question presented by the appellant, however, and the 
one most favorable to its contention, is whether the action must fail be- 
cause of an express provision of this mortgage clause itself: 


“Provided, that the mortgagee or beneficiary or assigns shall notify 
this company of any change of ownership or increase of hazard, which 
shall come to his or her knowledge, and shall have permission for such 
change of ownership or increase of hazard duly indorsed on this policy. 


It is the contention of the appellant that by the sale upon foreclosure 
the mortgagee became the owner of the premises, and that this is a change 
of ownership contemplated by the clause in question. The status of a 
purchaser at execution sale while the property is still subject to redemp- 
tion has been discussed in several cases. In Hyde v. Heaton, 43 Wash. 
433, 86 Pac. 664, it was held that the equitable title passes by the sale 
and the subsequent confirmation and deed confer the legal title, and that 
the statute relative to the duration of the judgment lien would have no 
further application to the purchaser after the sale. The case in no way 
overrules the previous case of Hays v. Merchants’ Nat. Bank, 14 Wash. 
192, 44 Pac. 137, wherein it was held, modifying the previous case of 
Hardy v. Herriott, 11 Wash. 460, 39 Pac. 958, that the relative rights 
of the purchaser and the former owner are whatever the statute gives, 
and the mortgagor was held to still be the holder of the legal title during 
the period of redemption to the extent that he and not the purchaser 
would be entitled to the preference right to the purchase of tide lands 
given by statute to the owner of the upland. 

The meaning to be given to this provision, however, is not limited to 
the technical term “owner”; but we must consider the contract of the par- 
ties and what was intended. By this supplementary contract the insur- 
ance company undertook to protect the interest of the mortgagee in the 
property in question to the amount covered by the policy. At the time 
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the policy was written and the clause attached, this interest was that 
of mortgagee only; but the parties must have had in contemplation the 
possibility that foreclosure of the mortgage and the purchase at the ex- 
ecution sale by the mortgagee might subsequently become necessary, and 
the result thus obtained was merely to increase the interest of the mort- 
gagee in the property without adding to the risk. If the insurance com- 
pany had desired proofs of loss from the mortgagee or notice of fore- 
closure and purchase by the mortgagee at the execution sale, it could have 
incorporated such provision in the clause which constituted its contract with 
the mortgagee. The change of ownership mentioned in the clause evi- 
dently refers to a sale to some other person with whom the insurance com- 
pany was not under contract. The following authorities are in accord 
with the views here expressed: 26 C. J. 239; Pioneer Sav. & Loan Co. v. 
St. Paul Fire & Marine Ins. Co., 68 Minn. 170, 70 N. W. 979; Lan- 
cashire Ins. Co. v. Boardman, 58 Kan. 339, 49 Pac. 92, 62 Am. St. Rep. 
421; Dodge v. Hamburg-Bremen Fire Ins. Co., 4 Kan. App. 415, 46 Pac. 
45; Carlson v. Presbyterian Board, etc., 67 Minn. 436, 70 N. W. 3. 

[5] It is further claimed that the respondent has not complied with 
the subrogation clause of the contract sued on. Appellant does not 
tender the full amount of the debt owing to respondent, and until that 
claim is satisfied appellant cannot demand surrender of the security held, 
as the law will not require the partial surrender of securities even if it 
were practicable. Phenix Ins. Co. v. First Nat. Bank, 85 Va. 765, 8 S. 
FE. 719, 2 L. R. A. 667, 17 Am. St. Rep. 101. What is here said is with- 
out reference to the changed situation that the parties now occupy by 
reason of the sale of the property under execution, and without consider- 
ation of the question whether any right of subrogation in fact exists in 
case it is exercised against the interests of the party originally insured, 
the mortgagor. 26 C. J. 461. 

The judgment is affirmed. 


Parker, C. J., and Mackintosh, Main, and Holcomb, JJ., concur. 
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MARINE. 


AMERICAN MERCHANT MARINE INS. CO. OF NEW YORK 
v. LIBERTY SAND & GRAVEL CO.,, Inc. (No. 2851.) 


(United States Circuit Court of Appeals, Third Circuit . June 27, 1922.) 
282 Federal Reporter, 514. 


1. INSURANCE—INSURER HELD TO HAVE BURDEN OF 
PROOF ON ISSUE OF INJURY FROM UNSEAWORTHINESS. 
Where insured, in suit on marine policy, declared on insurer’s lia- 

bility for a peril insured against, a peril of navigation, and the answer 

denied the injury was caused by peril insured against, and averred that 
it resulted from unseaworthiness, a peril claimed excepted from the pol- 
icy, insurer had the burden of proof on the issue of unseaworthiness. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. ADMIRALTY—FINDINGS NOT DISTURBED ON APPEAL, 

UNLESS CLEARLY AGAINST THE EVIDENCE. 

Though the court on appeal in admiralty must consider the testimony 
de novo, it observes the rule that’ findings of fact by a trial judge who 
saw and heard the witnesses will have great weight with an appellate 
court, and will not be disturbed, unless clearly against the evidence. 


(For other cases, see Insurance, Dec. Dig. § 118.) 


3. ADMIRALTY—FINDING THAT LOSS WAS OCCASIONED 

BY PERIL OF SEA NOT DISTURBED. 

In view of conflicting testimony in suit on marine policy, held, that 
it could not be said the trial court erred in finding that loss was occa- 
sioned by peril of navigation, and not by unseaworthiness, depending on 
whether hole in dredge was at a sound or rotten place in the plank, and 
occasioned by towage through ice. 


(For other cases, see Insurance, Dec. Dig. § 118.) 


4. INSURANCE—ACT OF INSURER HELD A CONSTRUCTIVE 

ACCEPTANCE OF ABANDONMENT OF VESSEL. 

Though the marine policy declared that insured should not have right 
to abandon the vessel, thus abrogating right to do so and make claim for 
total loss on proof that cost of restoring vessel would exceed half her 
value, and though on tender by insured of abandonment insurer refused 
acceptance, yet, where insurer thereafter raised the craft and put her on 
dry dock, and a formal survey followed, in which situation it had the 
right to repair her and was under duty to return her, and then, without 
making any repairs, or otherwise meeting its liability, and without notice 
to insured, bored holes in her and plugged them, and thereafter floated 
her to the place from which she had been raised, and there removed the 
plugs and sunk her, such action amounted to a constructive acceptance ot 
abandonment. 


(For other cases, see Insurance, Dec. Dig. § 470.) 


5. INSURANCE—CLAUSES AGAINST ABANDONMENT IN 
MARINE POLICY NO PROTECTION AGAINST INSURER’S 
UNAUTHORIZED ACTS. 

Clauses against abandonment in marine insurance policies relate only 
to authorized acts of insurer, and as to its unauthorized acts do not pro- 
tect it against liability for the policy’s full amount. 


(For other cases, see Insurance, Dec. Dig. § 470.) 
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6. INSURANCE—UNDER SUING AND LABORING CLAUSE OF 
MARINE POLICY, INSURER HELD NOT LIABLE TO CON- 
TRIBUTE TO EXPENSES. 


Whether the duty of insured to sue and labor for the protection of the 
subject insured was already imposed by rule of law, or was newly im- 
posed by the word “necessary” in clause of marine policy providing that 
in case of loss or misfortune it should be “lawful and necessary” for in- 
sured to sue, labor and travel in and about the defense, safeguard and 
recovery of the vessel, insurer is not liable to contribute to the expenses 
incurred under the clause; there being therein no express undertaking to 
do so, and none being impliable, and there being no evidence of usage 
to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 489.) 


Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Charles F. Lynch, Judge. 

Suit by the Liberty Sand & Gravel Company, Inc., against the Amer- 
ican Merchant Marine Insurance Company of New York. Decree for 
libelant, and respondent appeals. Modified. 

4 ‘ % 4 

Bigham, Englar & Jones, of New York City, and McDermott, En- 
right & Carpenter, of Jersey City, N. J. (D. Roger Englar, of New 
York City, and James D. Carpenter, Jr., of Jersey City, N. J., of coun- 
sel), for appellant. 

Wall, Haight, Carey & Hartpence, of Jersey City, N. J., and Kirlin, 
Woolsey, Campbell, Hickox & Keating, of New York City (Robert S. 
Erskine, of New York City, Thomas G. Haight, of Jersey City, N. J., 
and Harry D. Thirkield, of New York City, of counsel), for appellee. 


Before Buffington, Woolley, and Davis, Circuit Judges. 


Woottey, C. J. This suit was brought on a policy of marine 
insurance. The libellant was awarded $24,100 damages for the loss of 
the property insured and $1,161.12 for the respondent’s share of the ex- 
pense of safeguarding the property. The respondent appealed. 

The central facts of the case are these: The respondent issued to 
the libellant a policy of marine insurance, insuring a dredge against 
adventures and perils of the waters of New York Harbor and Long 
Island Sound. 

The hull of the dredge was an old wooden car float, shortened and 
reconstructed. She was equipped with a boiler, engines, an A frame, 
shell buckets and tackle, all of an agreed value of $40,000. In August, 
1919, the dredge was put on dry dock. After repairs had been made, 
it is said, her outside planking was in good condition and otherwise she 
was tight and staunch. In October, 1919, she began dredging Port Jef- 
ferson Harbor and continued without interruption until January 15, 1920, 
When she was obliged by cold weather and ice to suspend operations. 
On Saturday, January 17, the ice increasing, it was decided to move the 
dredge nearby. On that day a tug broke a path through the ice, reached 
the dredge and towed her to the dock. It was testified that the ice was 
eight inches thick, the distance of the tow was less than one nautical 
mile, and the time consumed was three hours. During the towage, heavy 
ice continuously struck and swept around the bow. Early in the morning 
of Monday,January 19, the captain went below and found only the quant- 
ity of seepage which is expected in wooden craft. Starting the pump, 
he had his breakfast. Immediately after breakfast, he found the dredge 
taking water rapidly and on examination found it was coming in through 
a hole in the bow. Efforts to stop the leak being unavailing, the dredge 
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speedily sank. Notice of the disaster was promptly communicated to the 
underwriter. 

Investigation disclosed that the dredge had settled on an uneven 
bottom with her bow higher than her stern and her stern projecting 
over an under-water ledge. Thereby she became hogged or sustained 
a “broken back.” At high tide her hull was entirely submerged. 
Shortly after the disaster, the libellant employed a wrecking concern 
to examine the dredge and report on the situation. The wreckers es- 
timated that the dredge could be raised for a named sum and the li- 
bellant ordered them to proceed; but before they could get under way, 
continued could weather and increase of ice made wrecking operations 
impossible. In the latter part of March, as soon as the ice started to 
break up, the dredge was examined by surveyors for the underwriters. 
Further examination was also made by the wrecking concern with the 
result that it was thought the dredge had been so seriously damaged 
that the cost of raising and repairing her would exceed her value. The 
libellant then notified the respondent of the result of the survey, formal- 
‘ly tendered abandonment of the wreck and made claim for a total loss. 

In November, 1920, about ten months after the dredge sank, the 
respondent had her raised and put on dry dock. While there she was 
formally surveyed by surveyors agreed upon. A hole eight inches by 
two inches was found in the bow—the cause of her sinking. Her dam- 
age, measured by an estimated cost of repairs, was considerable. Whether 
the loss was total is one of the questions in issue. This litigation followed. 

The testimony is in irreconcilable conflict. From this conflict of 
testimony the controversy moved to a question of burden of proof and 
on this question the case is mainly brought here for review. 

[1] Turning to the pleadings, it appears that the libelJant declared 
on the respondent’s liability for a peril insured against in the policy— 
a peril of navigation. The respondent by its answer denied that the 
injury to the dredge was caused by a peril insured against and averred 
that the injury resulted from her unseaworthiness, a peril which, it claims, 
was excepted from the policy. While a question has arisen whether the 
policy contains an express warranty of seaworthiness, it contains, never- 
theless, a clause—sufficient to support this defense—expressly excepting 
the insurer from liability for damages arising from unseaworthiness. 
Thus each party raised an issue, the libellant on a peril included within 
the policy, and the respondent on a peril excluded from the policy. And 
of the same view evidently was the learned trial judge, for he rendered 
a decision on each issue; on the first for the libellant and on the second 
against the respondent, expressly stating with respect to the latter that 
the respondent had not sustained the burden of proving the defense of 
unseaworthiness. Just here is the error assigned by the respondent on the 
issue of burden of proof. 

As the case was pleaded and tried, clearly there were the two issues 
we have indicated. The burden was on the libellant to prove affirma- 
tively that the loss of the dredge was caused by some peril within the 
policy of insurance. Swan v. Union Insurance Co. 3 Wheat. 168, 4 
L. Ed. 361; Richelieu Navigation Co. v. Boston Insurance Co., 136 
U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398; Bullard v. Roger Williams 
Insurance -Co., Fed. Cas. No. 2,122. Failing in this, obviously the li- 
bellant could not prevail. 

Having pleaeed unseaworthiness of the dredge, either under an ex- 
press warranty or its equivalent, 14 R. C. L. 1213, the trial judge placed 
the burden of proving her unseaworthiness upon the respondent, the party 
setting it up as a defense. For authority he relied upon Earmoor v. Cali- 
fornia Insurance Co. (D. C.) 40 Fed. 847; New York & P. R. S. S. Co. 
v. Aftna Insurance Co., 204 Fed. 255, 122 C. C. A. 523; Fireman’s Fund 
Insurance Co. v. Globe Navigation Co., 236 Fed. 618, 149 C. C. A. 614; 
American Merchant Marine Insurance Co. v. Margaret M. Ford Cor- 
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poration (C. C. A.) 269 Fed. 768; Thames v, Pacific Co., 223 Fed. 561, 
139 C. C. A. 101. The respondent says however, that in this he was 
wrong, and maintains that there rests upon the libellant the burden of af- 
firmatively proving seaworthiness of the craft in order to show that the 
loss was not occasioned by one of the perils excepted, citing Richelieu & 
O. Navigation Co. v. Boston Insurance Co., 136 U. S. 408, 10 Sup. Ct. 
934, 34 L. Ed. 398, as the only authority which it deems necessary to sus- 
tain its position. The respondent, we think, relies on an expression in 
the opinion of that case rather than on the case itself. This expression, 
quoted with the respondent's italics, is as follows: 


“It was necessary to the plaintiff’s case that it should appear from 
the whole proof that the loss was not occasioned by the want of ordinary 
care by the master, or on account of unseaworthiness, and was not with- 
in em contained in the policy, against which plaintiff was not in- 
sured, 


No criticism can be made of this statement of law when considered 
with reference to the facts of the case; nor can the statement be con- 
strued as a decision by the Supreme Court varying the rule followed 
by District Courts and Circuit Courts of Appeals in the cases cited. In 
this case it appears that the insured vessel had stranded in Canadian waters 
while running, contrary to the laws of Canada, at full speed in a dense fog. 
The rules of the Canadian statute correspond with those prescribed by 
Congress (Revised Statutes. § 4233 [Comp. St. § 7942]; Act March 3, 
1885, 23 Stat. 438) and recognized as international rules. Therefore, 
& — applied the law of The Pennsylvania, 19 Wall, 125, 22 L. Ed. 

, that, 


“Where a vessel has committed a positive breach of statute she must 
show that not only probably her fault did not contribute to the disaster, 
but that it certainly did not; and that it could not have done so.” 


At the trial, however, it developed on the testimony of the master 
and crew that the loss was attributable to a defective compass, which, 
if true, brought the loss within the excepted peril of unseaworthiness. 
The issue of this excepted peril was to the forefront of the controversy, 
but whether pleaded as a defense does not appear. At all events, the 
issue was raised somehow and actively controverted, and the Supreme 
Court said what was obviously true, that it was “necessary to the plain- 
tiff’s case,” that is, for the plaintiff to prevail, “that it should appear 
from the whole proof that the loss was not occasioned * * * on ac- 
— of unseaworthiness, and was within exceptions contained in the 
policy.” 

It is pertinent to note, however, that this expression was quoted from 
the opinion of the same court in Union Insurance Co. v. Smith, 124 
U. S. 405, 428, 8 Sup. Ct. 534, 31 L. Ed. 497, where the same defense 
of want of ordinary care by the master and of unseaworthiness, perils 
excepted in the policy, was set up in the answer, and where also the 
court sustained an instruction in the charge of the trial court that the 
defense so made— 


“must be shown by a fair preponderance of the proof on behalf of the de- 
fendant, for the reason that the defendant sets it up in special defense in 
the form of a special answer and in that respect takes upon itself the estab- 
lishment of the affirmative of that proposition.” 


This being the precise situation of the respondent in the case at bar, 
we find that the trial court did not err in placing upon it the burden 
of sustaining the defense it had pleaded. 

[2] Coming to the testimony, we make the observation that, al- 
though in an appeal in admiralty we are required to consider the tes- 
timony de novo, we are called upon to observe the rule that findings 
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of fact by a trial judge who saw and heard the witnesses will have 
great weight with an appellate court and will not be disturbed unless 
they are clearly against the evidence. National Dredging & Lighter- 
age Co. v. Turney Transportation Co. (C. C. A.) 281 Fed. 315. 

[3] The testimony as to the condition of the dredge at the time 
she sank, and ten months later when put on dry dock, ranges over the 
whole craft and is to the effect, on the one hand, that she was tight 
and staunch, and, on the other hand, that she was rotten through and 
through. In the final analysis, however, the issue gets down to a hole 
in the third plank below the guard in the bow, through which everyone 
agrees the water came which sank the dredge. If the hole was in a 
rotten place in a plank elsewhere sound or rotten, the respondent has 
sustained the burden of proving unseaworthiness and has shown that the 
loss was due to one of the perils excepted. If the hole was in a sound 
place in a plank elsewhere rotten or sound, then the libellant has sus- 
tained the burden of proving that the dredge sank by reason of a peril 
within the policy. On the issue narrowed to the condition of the hole, 
there is evidence by some witnesses that the hole was rotten on its edges 
and there is evidence by other witnesses, equal in number and strength, 
that the hole did not have rotten edges but showed a clear break 
caused by contract with a hard substance. As the bow of the dredge in 
which the break or hole was found had been subject to contract with a 
mass of heavy ice in a towage for three hours, and as the evidence shows 
that a break of this kind could have been made by ice impact, we are 
unable to say that the learned trial judge, who saw and heard the wit- 
nesses, committed error in finding that the hole was of the broken char- 
acter described by the libellants witnesses and was occasioned by towage 
throuch ice as one of the perils of the waters navigated. Or, stated dif- 
ferently, we are unable to say that the learned trial judge erred in find- 
ing that the libellant had sustained the burden of proving that the loss 
was occasioned by a peril included in the policy and that the respondent 
had not sustained the burden of proving that the loss was occasioned by 
a peril excluded from the policy. 

[4, 5] The next question is one of abandonment. The policy pro- 
vides that, “The insured shall not have a right to abandon the vessel,” 
thus abrogating a right which otherwise it would have had to abandon 
the vessel and, under the American rule, make claim for a total loss on 
proof that the cost of restoring the dredge would exceed 50 per cent. 
ot her value. The libellant, nevertheless, tendered abandonment of the 
wreck; the respondent refused acceptance. Had the matter stopped here, 
there would be no question. A question, however, arose on what happened 
afterward. 

The respondent, ten months after the wreck, raised the dredge and 
put her on dry dock. A formal survey followed. In this situation the 
respondent had the right to repair her and was charged with the duty 
to return her. Without making any repairs or otherwise meeting its 
liability, whatever it may have been, and without notice to the libellant 
the respondent had its employees bore holes in the timbers of the dredge 
and had them plugged. It then caused her to be taken out of dry dock, 
floated to the place from which she had been raised, the plugs removed, 
and the dredge sunk. The learned trial judge held that this action on 
the part of the respondent amounted to a constructive acceptance of 
abandonment. We think he was right. Certainly, under Copelin v. In- 
surance Co., 9 Wall. (76 U. S.) 461, 19 L. Ed. 739, where the insurer 
was held to a constructive acceptance of abandonment because of un- 
reasonable delay in returning the vessel, the insured here should be held 
to a like acceptance by returning the dredge not to the owners but tc the 
bottom of the harbor. Clauses against abandonment in policies of mar- 
ine insurance relate only to authorized acts of the insurer. As to un- 
authorized acts such clauses do not protect the insurer against liability 
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for the full amount of the policy. Copelin v. Insurance Co., supra. 

[6] The remaining question is whether, under the terms of the su- 
ing and laboring clause of the policy in suit, the court erred in requir- 
ing the respondent to contribute to the expense incurred by the libellant 
in caring for and preserving the wreck. The facts on this point cover 
disbursements on the part of the libellant running from January 23 to 
November 15, 1920, amounting to $1,895.71, and including some items 
of doubtful propriety. On a reference, a master held the respondent lia- 
ble in the sum of $1,161,12, with interest, as its proportionate share of the 
expense incurred. His report was affirmed, 

The liability of the respondent to pay a part of the expense incurred 
by the libellant in an attempt to prevent impending loss of the property 
insured rests solely on the suing and laboring clause of the policy and 
depends upon the interpretation of that clause. 

Clauses of this character are quite ancient and have been the sub- 
ject of much judicial interpretation. Such interpretation has involved 
generally—indeed, almost uniformly—questions as to what expenditures 
by the insured fall within their terms. imposing contribution by the in- 
surer. In a research covering every case on suing and laboring clauses 
cited in all available text books. we have found no case which decides, 
or even approaches, the question which is involved in the interpretation 
of the clause in the instant case. Therefore it becomes necessary to a 
proper understanding of the question to review briefly the leading cases 
in which such clauses have been construed. 

The original purpose of the suing and laboring clause in a policy of 
marine insurance was to permit the insured to take every measure in 
preserving his vessel without waiving his right later to tender aban- 
donment and claim a total loss. As there enured to the insurer a cor- 
responding benefit from the labor bestowed and money expended, it 
came about that the insurer. in order to stimulate the insured, assumed 
liability for a proportion of any reasonable expense incurred in pre- 
serving the subject insured from the operation of the perils insured 
against. Zenos v. Fox, L. R. 3 C. P. 630, 4 C. P. 665; Cory v. Boyle- 
ston Fire & Marine Ins. Co., 107 Mass. 140, 149, 9 Am. Rep. 14; 1 Arnould 
on Marine Insurance, § 22. 

The consideration for the underwriters’ promise to contribute to the 
expense of preserving the insured property is the diminution of the loss 
which otherwise would fall upon them. A contract of this kind in a 
policy—ancillary to the main contract of insurance—is quite old. In- 
deed, it is so old that its origin is obscured by antiquity. It is known, 
however, that it had been embodied in various forms of suing and 
laboring clauses in common use in different ports sometime before 1783, 
when Emerigon published his work on Insurance. 2 Emerigon, by 
Boulay-Taty, 239. In this work we find the form used in the London 
policy, later adopted, without substantial change, in English and Amer- 
ican insurance. For form in Lloyds’ policy see 1 Arnould on Marine 
Insurance, § 22; for form in American policy see Vance on Insurance, 
562. The form of the clause in the London policy is relevant to the case 
at bar, first, because of its terms, and second, because of the inter- 
pretation which the courts have given its terms. It is in these words: 

“In case of any loss or misfortune, it shall be lawful (for the insured) 
to sue, labor, and travel for, in and about the defense, safeguard, and 
recovery of the subject-matter * * * without prejudice to this in- 
surance, the charges whereof the said company will bear * * * in 
proportion to the sum hereby insured.” 


Discussing the scope of this clause, the court in Kidston v. Empire 
Marine Insurance Company, L. R. 1 C. P. 535, 542 said: 

“The meaning is obvious, that, if an occasion should occur in which 
by reason of a peril insured against unusual labour and expense are 
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rendered necessary to prevent a loss for which the underwriters would be 
answerable, and such labour and expense is accordingly, the underwriters 
will contribute, not as part of the sum insured in case of loss or damage, 
because it may be that a loss or damage for which they would be liable 
is averted by the labour bestowed, but as a contribution on their part 
as persons who have avoided detriment by the result in proportion to 
what they would have had to pay if such detriment had come to a head for 
want of timely care”’—affirmed in Kidston v. Empire Marine Insurance 
Company, L. R. 2 C. P. 357. 

So also in Lohre v. Atchison, 2 Q. B. D. 501, 3 Q. B. D. 558, it 
was held that the clause in question is a wholly independent contract 
in the policy from the contract to pay a certain sum in respect of the 
damage done to the subject-matter of the insurance, and consequently 
that it applies whatever be the amount of such damage, and whether 
indeed any such damage occur or not. In other words. it was held to 
be a contribution independent of and even in addition to the whole sum 
insured. See also 1 Arnould on Marine Insurance, § 22; Richards on the 
Law of Insurance, 632. 

The two cases we cite, which are the leading English cases on the 
subject (found also in 14 Eng. Rul. Cas. 247, 448), have, so far as our 
research has disclosed, been followed without variation by the Ameri- 
can courts. Cory v. Boyleston Ins. Co., 107 Mass. 140, 9 Am. Rep. 
14; Barker v. Phoenix Ins. Co., 8 Johns. (N. Y.) 307, 5 Am. Dec. 339; 
Jumel v. Marine Ins. Co., 7 Johns. (N. Y.) 412, 5 Am. Dec. 283; Alex- 
andre v. Sun Mutual Ins. Co., 51 N. Y. 253; Cincinnati Mutual Ins. 
Co. v. May, 20 Ohio, 212; Gardere v. Columbian Ins. Co., 7 Johns. 
(N. Y.) 514; St. Paul F. & M. Ins, Co. v. Pacific Cold Storage Co., 
157 Fed. 625, 87 C. C. A. 14, 14 L. R. A. (N. S.) 1161; Biays v. Ches- 
apeake Ins. Co., 7 Cranch, 415, 3 L. Ed. 389; 26 Cyc. 683; 14 R. C. 
L. 1300. 

Relying upon several of these English and American authorities, 
the master found that, notwithstanding a provision in the policy limit- 
ing the liability of the insurer to $24,500, the suing and laboring clause 
of the policy is a distinct and wholly independent contract, having refer- 
ence not to charges covered by the insurance but to expense incurred in 
part for the benefit of the insurer. Besides awarding the libellant the 
full amount of the insurance, the master on his interpretation of the 
clause also awarded the libellant $1,161.12 as the respondent’s proportion 
of the expense incurred in preserving the dredge, measured by the relation 
which the sum insured bore to the sum at risk. And of the same opinion 
was the learned trial judge. We should readily concur in this conclusion 
if the suing and laboring clause of the policy in suit were in the terms 
of the suing and laboring clauses in the cases relied upon by the master 
and court. In this connection it is important to note a matter which, 
doubtless, escaped their notice. It is, that in every one of the cases cited 
by the master and the cases in addition cited by us, in which the terms 
of the policy sued on are given (that is, in all but two) there is in the 
suing and laboring clause a~ express undertaking on the part of the in- 
surer to contribute to the expense incurred for the protection of the 
subject of the insurance. Citing for illustration only two cases: First, 
in the Kidston case the clause concludes with these words: “The charges 
whereof the said company will bear in proportion to the sum hereby in- 
sured:” and last, in the Columbian Insurance Company case the clause 
ends with the words: “To the charges whereof the said insurance com- 
pany will contribute according to the rate and quantity of the sum herein 
insured.” 

The quoted suing and laboring clause with a stipulation by the in- 
surer to make contribution has been so uniformly followed in its terms 
that it has become known in English and American reports as the “usual” 
suing and laboring clause. In its use by underwriters its form has been 
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preserved, so far as disclosed by the cases, down to the instant case 
where there occurs the first deviation which we have been able to find. 
We now quote the suing and laboring clause of the policy in suit, italicizing 
the words incorporated from the London policy, before quoted. 


“And in case of any loss or misfortune, it shall be lawful and neces- 
sary to and for the insured * * * to sue, labor, and travel for, and 
to make ail reasonable exertions in and about defence, safeguard, and 
recovery of the said vessel, or any part thereof, without prejudice to 
this insurance.” 


This clause differs from the usual clause which has received the in- 
terpretation of the courts in that it provides that it shall be “necessary,” 
as well as lawful for the insured to sue, labor and travel for the safe- 
guard of the subject of the insurance; and—still more important—it wholly 
omits the undertaking that “the charges whereof the said company will 
bear in proportion to the sum hereby insured.” So we have in this case 
not a question of what expenses fall within the suing and laboring, 
clause, but a question whether or not the particular suing and laboring 
clause of the policy in suit contains an undertaking on the part of the 
insurer amounting (as in the “usual” clause) to an independent con- 
tract on its part to make contribution to an expense incurred to pre- 
serve the property insured. So far as we have been informed and can 
find from the books, this is the first time this question has arisen. In- 
deed, the courts and writers on the law of insurance seem to have taken 
it for granted hitherto that the clause is always in the usual form, for 
they point out that the advantage to the insured in assigning expendi- 
tures to that clause “lies in the circumstance that it contains a promése 
of payment by the underwriters which is supplementary to their con- 
tract of insurance.” Richards on Insurance Law, p. 632; 1 Arnould on 
Marine Insurance, § 22. Thus, in reaching a decision on the question 
before us, we are not aided by any authorities which bear even remotely 
on the question or by any evidence of usage prevailing under a clause 
of this character. Hence, in construing the clause, we are confined to 
its own terms. These terms show, that, though lawful, it is not optional 
for the insured to sue, labor and travel for the protection of the prop- 
erty insured, but by the new term that “it shall be * * * necessary” 
so to do. This first change of expression from the usual clause has 
received judicial construction. Courts have held that the insertion of the 
word “necessary” does not essentially alter the operation of the clause. 
It imposes no additional duty on the master. He was already bound 
to labor diligently for the recovery of the property and to alleviate the 
burden of the insurer. Gardere v. Columbian Insurance Co., 7 Johns. 
(N. Y.) 514; Cincinnati Mutual Ins. Co. v. May, 20 Ohio, 212; 2 Mar- 
shall, Ins. 625; 1 Arnould on Marine Insurance, § 22. Yet, whether 
the duty of the insured to sue and labor for the protection of the sub- 
ject insured was already imposed by rule of law or was newly imposed 
by the terms of the clause, there is in the clause of the policy in suit no 
undertaking expressly assumed by the insurer to contribute to the ex- 
pense thereof. As the policy of insurance is a written contract, no such 
undertaking can be implied. In the absence of such a promise, as well 
as in the lack of any evidence indicating usage to the contrary, we are 
forced to construe the clause by its terms and to hold that the clause 
is not as independent contract, or, rather, that it is not a contract at all, 
and, therefore, the insurer here is not liable to contribute to the expense 
incurred by the insured under its terms. 

Being of this mind we direct that the decree below be modified in 
conformity with this opinion so that the claim of the libellant for $1,- 
161.12, contribution under the suing and laboring clause, be disallowed, 
and that, as before, the libellant be awarded damages in the sum of 
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$24,100; with appropriate interest and costs, and that the libellant (appellee) 
shall pay $50 of the costs of this appeal and the respondent (appellant) 
shall pay the balance thereof. 


MASSEY S. S. CO. v. NORSKE LLOYD INS. CO., LIMITED, OF 
CHRISTIANA, et al. and five other cases. 
(Nos. 22793, 22779, 22798, 22799, 22795, and 22796.) 


(Supreme Court of Minnesota. Sept. 15, 1922.) 
189 Northwestern Reporter, 714. 


(Syllabus by the Court.) 


INSURANCE—FACTS HELD NOT TO ESTABLISH IMMUNITY 
OF FOREIGN INSURANCE COMPANY FROM SERVICE OF 
PROCESS. 


A foreign insurance company, writing insurance upon property in 
this state, does not establish its immunity from the service of process 
in an action in the district court, brought by the insured upon one of 
its policies, by merely showing that the policy was not issued in this 
state, that it had no officier, agent, or place of business in Minnesota, 
and that it had not appointed the insurance commissioner, upon whom 
the service was made, as its attorney in fact to receive service of process. 


(For other cases, see Insuranse, Dec. Dig. § 627[2].) 


Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Separate actions by the Massey Steamship Company (1) against the 
Norske Lloyd Insurance Company, Limited, of Christiana, and others, 
(2) against the American Merchant Marine Insurance Company of New 
York, (3) against the Norwegian Atlas Insurance Company, Limited, 
of Christiana, and others, (4) against the Norwegian Joint Insurance 
Company, P. K. W. S., Limited, of Christiana, Norway, (5) against the 
Union Hispano-Americana de Seguros, S. A. (Spanish-American) Union 
Insurance Company, and (6) against the National Insurance Company of 
Copenhagen. From orders denying motions that service on insurance 
commissioner be set aside, as insufficient, illegal, and void, defendants 
appeal. Orders affirmed. 


See, also, Massey S. S. Co. v. Importers & Exporters’ Ins. Co. of 
New York (Minn.) 189 N. W. 415. 


Warren, Cady, Hill & Hamblem, of Detroit, Mich., and Spencer & 
Spencer, of Duluth, for appellants 


Washburn, Bailey & Mitchell, of Duluth, for respondent. 


Lees, C. In April, 1921, several actions were brought to recover 
upon policies of marine insurance issued by each of the appellants to the 
respondent, covering the steamship Ferdinand Schlesinger, lost in Lake 
Superior May 26, 1919. The appellants are foreign-insurance companies, 
which have not appointed the insurance commissioner of this state as 
their agent to receive service of process, and have no office or official 
representative in Minnesota. The summons in each action was served 





592 Insurance Law Journal, Vol. 60. [Nov.-Dec., 1922 


on the insurance commissioner. The appellants made special appearance 
and moved that such service be vacated and set aside, on the ground that 
it was “insufficient, illegal, and void.” 


The motions were heard upon affidavits, and were denied, and these 
appeals followed. The sole question is whether the service gave the 
district court of St. Louis county jurisdiction to render personal judg- 
ments against the appellants. 

The Schlesinger was registered at the port of Duluth and was owned 
by the respondent. Respondent is a Minneasota corporation, and the 
steamer was assessed for taxation at Duluth. According to an affidavit 
offered in appellants’ behalf, and not contradicted, the insurance was ef- 
fected in following manner. In the spring of 1919, the respondent, at its 
office in Superior, Wis., ordered by mail from Prindiville & Co., insur- 
ance brokers at Chicago, IIl., hull policies in the sum of $50,000 and dis- 
bursement policies in the sum of $30,000. The Schlesinger was then in 
winter quarters at Menominee, Mich. The brokers arranged for the in- 
surance and procured the policies from the appellants. The policies were 
signed outside the state of Minnesota. On receiving them, the brokers 
forwarded them to respondent at Superior. The policies were not in- 
cluded in the return to this court, and are not covered by the certificate 
of the trial judge or prineted in the record. 

It was stated upon information and belief, in an affidavit offered in 
tespondent’s behalf, that the appellants issued policies of insurance in 
the years 1919, 1920, and 1921 on other vessels owned by Minnesota cor- 
porations and registered at the port of Duluth. This statement was not 
contradicted. It was also stated that appellants, in combination with 
other insurance companies, own and control the American Bureau of 
Shipping, an association maintaining an office in Duluth, occupied by E. 
L. Drake, a marine surveyor employed by the bureau to inspect ves- 
sels at Duluth for the appellants and other insurance companies. This 
statement was contradicted by the affidavit of the manager of the bureau, 
who stated that it was a New York corporation, without capital stock, 
with a membership composed of shipbuilders, owners, masters, under- 
writers. merchants, and officials of the United States government, and 
having as its object the promotion of the security of life and property 
on the seas. There was an express denial that it was a combination of 
insurance companies, or that it was owned or controlled by such com- 
panies, coupled with an affirmation that its services are rendered mainly 
to owners of vessels, from whom it receives fees, which largely constitute 
the source of its income. It was shown that the Schlesinger sank off 
Passage Island light, on Lake Superior, within the territorial waters 
of the state of Michigan. 

The argument was presented under three heads: (1) The situs of 
the property insured. (2) The place where the loss occurred. (3) The 
transaction of business within the state of Minnesota by the appellants. 


1. In Ayer & Lord Tie Co. v. Com. of Kentucky, 202 U. S. 409, 
26 Sup. Ct. 679, 50 L. Ed. 1082, Ann. Cas. 205, it was held that. for pur- 
poses of taxation, the situs of a vessel engaged in coastwise trade was 
determined by the domicile of the owner, irrespective of the place of 
enrollment of the vessel. Here the owner is a Minnesota corporation, 
and Duluth is the place of enrollment. The conclusion follows that, in 
issuing the policies, the appellants were insuring property within the state 
of Minnesota. 

2. The determination of the ultimate question in the case is not af- 
fected by the circumstance that the loss occurred upon the territorial 
waters of the state of Michigan, and we pass the second branch of the 
argument without further comment. 

3. Unless the trial court was justified in concluding that appellants 
were doing business in this state, the orders denying their motions can- 
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not be sustained. The vital question is whether, upon the showing made, 
such a conclusion could properly be reached. Appellants had the burden 
of showing that they were not present in the state, so as to be subject 
to the service of process. Hagerty v. Nat. Fur & Tanning Co., 137 
Minn. 119, 162 N. W. 1068. The decisions of the Supreme Court of 
the United States are controlling upon the question of whether a for- 
eign corporation was doing business in a state, of such a character as 
to expose it to suit in the courts of the state. Armstrong Co. v. N. Y. 
C. & H. R. R. Co., 129 Minn. 104, 151 N. W. 917, L. R. A. 1916E, 232, 
Ann. Cas. 1916E. 335; Atkinson v. U. S. Operating Co., 129 Minn. 232, 
152 N. W. 410, L. R. A. 1916E, 241; Chipman v. Thos. B. Jeffery Co., 
251 U. S. 373, 40 Sup. Ct. 172, 64 L. Ed. 314. They are reviewed in 
Louis F. Dow Co. v. First Nat. Bank (Minn.) 189 N. W. 653. The 
federal cases upon which appellants rely are Old Wayne Mut. Life 
Ass'n. v. McDonough, 204 U. S. 8, 27 Sup. Ct. 236. 51 L. Ed. 345; All- 
geyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427. 41 L. Ed. 832; Marine 
Ins. Co. v. St. Louis Ry. Co. (C. C.) 41 Fed. 643; Hazeltine v. Mis- 
sissippi Ins. Co. (C. C.) 55 Fed. 743; and Tomlinson v. Iowa, etc., Ass’n 
(D. C.) 251 Fed. 171. 

The last three cases were decided by district judges on motions 
to set aside the service of process. In the McDonough Case it affirmative- 
ly appeared that the contract of insurance upon which the action was 
founded was entered into at Indianapolis. The action was brought in 
Pennsylvania. The court intimated that the association might be held 
to have assented to the service of process upon the insurance commissioner 
of Pennsylvania by going into that state without first complying with 
its statute, in so far as suits might be brought against it there, in respect 
of business transacted by it in that commonwealth, but held that such 
assent could not properly be implied where the business was in fact trans- 
acted in the state of Indiana. In the Allgeyer Case, counsel for the 
state of Louisiana admitted in this brief that the contract of insurance 
was not entered into that state. A fair inference from the language 
of the opinions in these two cases is that the décision might have been 
different. if there had been a question respecting the place where the 
contract was made. The third case cited involved a statute of Arkansas 
requiring foreign corporations to comply with certain requirements before 
carrying on business in that state. It was held that issuing a policy of 
insurance in New York on property in Arkansas could not be consider- 
ed as the carrying on of business in the latter state, within the mean- 
ing of the statute. In the fourth case it was held that the insurance by 
correspondence of property in Maine owned by a resident of that state 
did not constitute the carrying on or doing of business in that state, 
within the meaning of a statute authorizing service of process upon the 
insurance commissioner, when the foreign insurance company had no office 
or agent in Maine. In the course of the opinion it was remarked that 
there was no proof that the company had issued other policies covering 
property in Maine. The inference is that, if there had been such proof. 
the result might have been different. In the last of the cases cited. the 
contract of insurance was made in Iowa and suit upon it was brought in 
Missouri. The facts were substantially the same as in Wold v. Minn. 
Com. Men’s Ass’n, 136 Minn. 380, 162 N. W. 461. followed in Benn v. 
Minn. Com. Men’s Ass’n, 149 Minn. 497, 182 N. W. 999, but a directly 
opposite conclusion was reached. 

Respondent relies on the following cases: Connecticut Mut. Life 
Ins. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569; Com. 
Mut. Acc. Co. v. Davis 213 U. S. 245, 29 Sup. Ct. 445, 33 L. Ed. 782; Bank- 
ers’ Suretly Co. v. Town of Holly, 219 Fed. 96, 134 C. C. A. 536; Iowa 
State Trav. Men’s Ass’n v. Ruge, 242 Fed. 762. 155 C. C. A. 350; Kul- 
berg v. Frat. Union, 131 Minn. 131, 154 N. W. 748; Wold v. Minn. Com. 
Men’s Ass’n, supra; Firemen’s Ins. Co. v. Thompson, 155 Ill. 204. 40 


38——-Vol. LX. 
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N. E. 488, 46 Am. St. Rep. 335.. In the Davis Case it was said that stat- 
utes such as ours are necessary to enable a party to a contract with a 
foreign corporation to obtain service on a local agent, and that their 
purpose was to make it possible to obtain redress without seeking it in 
a distant state, where the corporation happened to have its home office. 
The record in that case disclosed that the company had other outstanding 
insurance policies in the state, that premiums upon them were paid, and 
that it had the right to investigate losses thereunder, examine the body of 
the insured after death, and do whatever was necessary to adjust the 
loss. Upon that state of facts it was held that the company was doing 
business in the state where the insured resided.and service of process upon 
its physician, who had entered the state to investigate the loss, was sus- 
tained. 

In Bankers’ Surety Co. v. Town of Holly. it was held by the Cir- 
cuit Court of Appeals for the Eighth Circuit that the execution and de- 
livery of a bond by a foreign surety company to secure the performance 
of a contract in the state of Colorado was the transaction of business in 
that state. The bond was executed by the company at Kansas City. and 
was delivered by the principal obligor to the town. The town had re- 
quired the principal to furnish a bond executed by a surety company au- 
thorized to do business in Colorado. and the court said that in executing 
the bond the company represented to the town that it was so authorized. 
Firemen’s Ins. Co. v. Thompson, supra, was criticized in Pembleton v. 
Ill. Com. Men’s Ass’n, 289 Ill. 99. 124 N. E. 355, but was not overruled. 
Its value as authority for respondent is somewhat impaired by the later 
decision. 

The Ruge Case is in line with the holding of this court in the Wold 
Case, and it is entitled to special consideration, for the reason that an 
application for a writ of certiorari to renew it was denied by the Supreme 
Court of the United States. Iowa State Trav. Men’s Ass’n v. Ruge, 245 
U. S. 657, 38 Sup. Ct. 14, 62 L. Ed. 534. In the Kulberg Case a Coio- 
rado fraternal association absorbed and took over insurance written by 
another association not incorporated in Minnesota, and thereafter collected 
the premiums on a certificate issued by the latter association to a resi- 
dent of this state. In sustaining service of the summons on the insurance 
commissioner, in an action brought on the certificate in Minnesota, the 
Chief Justice said: 


“The situation is precisely the same as though defendant had ori- 
ginally issued this particular insurance contract and thereafter had col- 
lected the premiums due thereon. The issuance of the contract would 
have constituted the transaction of business in this state, and the collect- 
ion of premiums due thereon a continuation of that business.’ 


In this connection an observation of the court in Penn. Lumbermen’s 
Ins. Co. v. Meyer. 197 U. S. 407, 25 Sup. Ct. 483, 49 L. Ed. 810, is pertin- 
ert. The court said: 

“The contract itself is the very kind of contract which constituted 
the legal business of the company * * * This is not a sporadic case, 
nor the contracts in suit the only ones of their kind issued upon prop- 
erty within * * * New York.” 


And again: 
“If not doing business, in such case, what is it doing?” 


This question concluded a discussion of the effect of the sending by 
the company of its agent into the state to adjust a loss covered by its 
policies. 

The result of our examination of the cases is this: The Supreme 
Court of the United States has not decided that a foreign insurance 
company is not amenable to the process of the courts of a state in actions 
brought upon insurance policies issued citizens of that state covering prop- 





Marine. ] Clinchfield Fuel Co. v. A£tna Ins. Co. 595 


erty situated in the state, or that such a company is not doing business 
in the state to an extent which subjects it to the service of such process, 
when it appears that it had issued other policies covering other property 
within the state. We therefore hold that appellants failed to establish 
immunity from the service made in these cases by merely showing that 
the contract of insurance was not executed in this state, and that they 
had no officer, agent, or place of business in Minnesota, and had not ap- 
pointed the insurance commissioner as their attorney in fact to receive 
service of process. 


Orders affirmed. 


CLINCHFIELD FUEL CO. v. AZTNA INS. CO. (No. 11036.) 
(Supreme Court of South Carolina. Oct. 12, 1922.) 
114 Southeastern Reporter, 543. 


1. INSURANCE — SEAWORTHINESS OF VESSEL AND 
WHETHER LOSS OF CARGO DUE TO PERILS OF THE SEA 
HELD FOR THE JURY. 

In action on marine policy on a cargo of coal, the question of the sea- 
worthiness of the vessel, and whether the loss of the cargo was due to 
the perils of the sea, was for the jury, 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


2. INSURANCE—PROVISION OF MARINE INSURANCE POL- 
ICY HELD TO BAR ISSUE OF SEAWORTHINESS OF VES- 
SEL WITHOUT SHOWING MISREPRESENTATION BY IN- 
SURED. 


Under marine insurance policy providing that the seaworthiness of 
the vessel as between the assured and the assurer was admitted, the issue 
of the seaworthiness of the vessel could not be raised by the assurer 
without showing concealment or misrepresentation by assured which 
would avoid that provision as well as other policy provisions. 


(For other cases, see Insurance, Dec. Dig. § 415.) 


3. INSURANCE—ALLEGATION THAT ASSURED KNEW VES- 
SEL WAS IN BAD CONDITION AND DID NOT INFORM AS- 
SURER HELD TO CHARGE FRAUD. 

Allegation of answer in action on marine policy on cargo of coal 
that, after plaintiff knew that the vessel in which the coal was to be 
carried was leaking badly, and therefore unable to carry its capacity, 
plaintiff did not inform defendant of such material facts, and that by 
withholding such facts plaintiff induced defendant to issue the policy, 
which it would not otherwise have done, charged fraudulent concealment 
or misrepresentation. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


4. INSURANCE—APPLICANT FOR MARINE INSURANCE MUST 

MAKE FULL DISCLOSURE. 

A contract of marine insurance involves the positive duty of the 
insured to disclose facts within his knowledge material to the risk, and 
his failure to do so is an implied representation that they do not exist. 

(For other cases, see Insurance, Dec. Dig. § 261.) 





596 Insurance Law Journal, Vol. 60. [| Nov.-Dec., 1922 


5. INSURANCE—EVIDENCE HELD NOT TO SHOW ASSURED 
HAD KNOWLEDGE OF UNSEAWORTHINESS OF VESSEL 
BEFORE ISSUANCE OF POLICY. 


In action on marine policy on cargo of coal, testimony by the steward 
of the ship as to a conversation in plaintiff’s office at which an agent of 
the plaintiff was present, during which the remark was passed that the 
vessel was leaking, was insufficient to show that plaintiff had knowledge 
of the defective condition of the vessel prior to the issuance of the policy, 
where there was no evidence that the remark was made to the agent or 
that he heard it, or was in hearing distance, and where the conversation 
took place on the morning after the policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—INSURANCE AGAINST “PERILS OF THE SEA” 
HELD TO INCLUDE LOSS CAUSED BY WIND AND WAVES. 


Under a marine policy insuring a cargo of coal against perils of the 
sea, the insured was entitled to recover for the loss of the coal, where 
the vessel was lost as a result of a storm and the action of the wind and 
waves; the phrase “perils of the sea” not being limited to extraordinary 
perils, but covering all kinds of marine casualties. 

(For other cases, see Insurance, Dec. Dig. § 403.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 


7. INSURANCE — EFFECT OF STIPULATION AS TO SEA- 
WORTHINESS STATED. 


Where a marine policy on a cargo to be carried on a vessel not 
owned by insured insures against “perils of the sea,” and also that stipu- 
lates “the seaworthiness of the vessel as between the assured and the 
insurer is hereby admitted,” the effect of the latter clause is either to 
demonstrate that any sea peril from which the vessel is lost is an extra- 
ordinary one, and therefore within the most limited meaning of the phrase 
“perils of the sea,” since a seaworthy vessel can weather all but extra- 
ordinary perils of the sea, or to cast the loss, if the vessel be claimed by 
the insurer to be unseaworthy in fact, upon the insurer as one expressly 
assumed by such clause. 


(For other cases, see Insurance, Dec. Dig. § 415.) 


Appeal from Common Pleas Circuit Court of Charleston County; 
W. H. Townsend, Judge. 

Action by the Clinchfield Fuel Company against the A=tna Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Benet, Shand & McGowan, of Columbia, Harrington, Bigham & 


Englar, of New York City, and T. P. Stoney, of Charleston, for appel- 
lan 


fe. 
Miller, Huger, Wilbur & Miller, of Charleston, for respondent. 


CoTrHRAN, J. Action instituted October 26, 1920, upon a policy of 
marine insurance by which the defendant insured the plaintiff in the sum 
of $1,215 against loss, due to the happening of perils of the sea and other 
marine risks, of a cargo of coal shipped by the plaintiff on board the 
steamship Northwestern from Charleston, S. C., destined for Cuba, direct 
or otherwise. The vessel was owned by the Clinchfield Navigation Com- 
pany, and was chartered from it by the plaintiff, the owner of the cargo, 
for the purpose of carrying a cargo of approximately 2,000 tons of coal, 
valued at $20,430, and insured under various policies, among which was 
the one now under consideration. 
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The vessel was lost at sea by reason of being beached by the captain 
on the cost of Florida, it being at the time in a sinking condition, and the 
beaching, as claimed by the captain, being accomplished in an effort to 
save the crew and possibly the vessel. 

The case was tried before Judge Townsend and a jury at Charleston, 
the result of the trial being a verdict for the plaintiff for the full amount 
claimed. The defendant has appealed, and, as stated in the brief of its 
counsel, raises by its exceptions the following issues of law: 

(1) That the circuit judge erred in charging the jury that the failure 
of the plaintiff to disclose certain material facts, which concealment the 
defendant claimed avoided the policy, must have amounted to fraud. 

(2) That there was no evidence tending to show that the plaintiff had 
filed proofs of loss as required by the policy. 

(3) That the testimony shows that the loss did not occur as a re- 
sult of a peril of the sea or other peril insured against. 

(4) That the circuit judge erred in defining what was meant by 
“perils of the sea,” as referred to in the policy. 

The issue of law will be better comprehended by a preliminary state- 
ment of the facts of the case. 

The vessel was an old one, built of wood in 1881, rebuilt in 1902, 
and again in 1907, and had been tied up at Green’s Point for two years. 
The present voyage was the only one she had taken in that time. In 
January, 1920, she left Perth Amboy, N. J., for Charleston under her 
own power and without cargo, carrying about 180 tons of coal as ballast. 
She put into Norfolk on account of boiler troubles and was towed from 
Norfolk to Charleston. There she underwent considerable repairs, as 
recommended and supervised by a representative of the American Bureau 
of Shipping, “a classification society for the United States of all the 
insurance companies and those interested in the condition of vessels.” 
The repairs were completed on March 13, 1920, and a certificate of sea- 
worthiness was issued by the proper authorities. The loading was then 
commenced and was completed on Thursday, March 18th. It appears 
that the full capacity of 2,000 tons was not loaded on account of leakage 
in the vessel which developed while the loading was in process, only 
1,687 tons being loaded, which, with the 180 tons of ballast, made 1,847 
tons on board. 

Engerbretson, the first mate of the vessel, testified for the defendant, 
that he was in charge of it when the coal was being loaded; that water 
was coming in through the bow and stern post and down in the forepeak 
of the ship; that he stopped loading and sent for Capt. Jensen; that 
the captain and Bayles, port captain of the navigation company, owner 
of the vessel, came; that he showed them where the water was coming 
in; that before starting to load he directed the carpenter to sound the 
bilge every 20 minutes and report; after the loading had progressed, the 
water increased to 9 or 10 inches in the bilges, which he did not consider 
excessive, and kept on loading; that after the twenty-fifth car had been 
loaded the water had increased to nearly 2 feet; that he then stopped the 
loading and took on no more coal; that, after the vessel was then taken 
out into the stream and had been pumped dry, the water in the bilges in- 
creased 11 inches in one hour; this was on the morning of Friday, March 
19th; that he reported the fact to the captain and advised a survey of the 
vessel; that the captain replied that it had been inspected once, and that 
he was going to lie in the stream a couple of days and see if the ship 
would tighten up; that they had some words over the matter which re- 
sulted in his discharge; that in some places the water was dripping in, 
and in other places “it was pouring in, streams coming in.” 

Nelson, the carpenter of the ship, testified for the defendant that he 
was ordered by the first mate to take soundings of the bilges every 20 
or 30 minutes, and on doing so found 10 to 11 inches of water in the 
bilges, kept on sounding until the water rose to 2 feet, reported that to 
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the mate, and the loading stopped; that he personally inspected the fore- 
peak with the mate, and found that the water was coming in “in some 
places in streams from the side”; that the pumps were started and the 
ship dried; that the pumps were stopped for an hour, and at the end 
of that time 11 inches of water had come in. Capt. Jensen denied the 
statement of Engerbretson that the loading was stopped on account of 
the vessel leaking, stating that the ship was taking no more water than 
when she was light; that he lay in the stream some time waiting for 
clearance papers and to get new members of crew, not mainly for seams 
to swell and tighten up; that all wooden vessels leak. 

On Friday, March 19th, Charles Britt, agent of the plaintiff, who had 
charge of the loading of coal for the company, telegraphed the company 
at New York that the loading had been completed at 2 a. m.; that the 
total cargo, including 80 (180?) tons on board prior to loading was 1, 
857 (1,847?) tons and 1,220 pounds, and asking the insurance be taken 
out. He testified that he was not at the ship while the loading was in 
progress, and knew nothing of the leaking of the vessel. The policy of 
insurance was issued the day the telegram was sent, Friday, March 19th. 

On Saturday, March 20th, the ship sailed for Cuba going down the 
oat Florida coast. The captain’s account of the voyage is substantially 
this: 


“We sailed from Charleston on Saturday March 20th; encountered 
awful bad weather. The ship was beating and rolling something un- 
usual, causing it to leak. First knew of unusual trouble early on Sunday 
or late Saturday night. The ship seemed to have opened up her beams 
and was leaking. There was an increasing northeast wind and quite a 
lot of big northeast swells causing the ship to jump from bow to stern. 
The weather increased until the time the ship was beached at which time 
the wind was about 60 miles an hour or between 50 and 60. Ship was 
continually dipping from 30 to 40 degrees on each side and at the same 
time jumping up and coming down at the stern and up at the bow. The 
rolling caused the vessel to labor and the seams to open up; took sound- 
ings Sunday night and found more water in the ship; started pumps but 
ship was leaking more and more; pumps choked up with cinders which 
came by reason of the washing about of the water in the ship; in order to 
save the men and possibly the vessel ordered it to be beached. In his 
opinion the weather encountered amounted to a storm. Within a short 
time after the vessel was beached it was broken up by the waves and 
both it and the cargo were lost.” 


The testimony of Nelson, the carpenter, does not bear out the state- 
ments of the captain. He testified that he was on watch Saturday night 
and Sunday morning and took soundings; that on Sunday morning the 
ship was leaking badly; took soundings through the day and found the 
water was increasing; that the pumps were working; that they passed 
Jacksonville Monday morning; that there was a little wind and a heavy 
sea, the wind 20 to 30 miles an hour; that the wind increased Monday 
morning; sea was heavier; that the ship was beached about 3 o’clock p 
m. on Monday on account of her leaking so badly. 

[1] From the foregoing abstract of the testimony there appears grave 
doubt upon the issues of the seaworthiness of the vessel and the loss of 
the cargo by reason of “perils of the sea.” Both, however, were ques- 
tions of fact for the jury, under proper instructions from the court. 

[2] As to the seaworthiness of the vessel: The testimony induces 
a strong conviction that the vessel was not seaworthy when it sailed, not- 
withstanding the fact that it was inspected before being loaded and was 
given a certificate of seaworthiness by the proper authorities before it 
sailed. But the difficulty confronting the defendant is that by the stipu- 
lation in the policy, “The seaworthiness of the vessel as between the as- 
sured and assurers is admitted,” it has placed itself in a position where 
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that issue cannot be raised without showing a case of concealment or 
misrepresentation on the part of the coal company, which would avoid 
that provision along with all other provisions of the policy. 

[3] The defendant insists that it has offered such testimony, and 
that the presiding judge erred in imposing upon it not only the burden of 
showing concealment or misrepresentation as to the condition of the 
vessel, but of a fraudulent concealment or misrepresentation. 

[4] In the first place, the line of demarcation between a representa- 
tion that is untrue, known to be so, which is made for the purpose of 
inducing action, and a representation fraudulently made, is exceedingly 
shadowy, and the same may be said of the concealment of a material 
fact. The allegation of the answer is that after the plaintiff knew that 
the vessel in which the coal on which the insurance was asked was to be 
carried was in bad condition and leaking badly, and for that reason was 
unable to carry its capacity, the plaintiff did not acquaint the defendant 
with knowledge of such material facts, and that by withholding such 
facts the plaintiff induced the defendant to issue the policy,- which it 
would not have done had the true facts been disclosed. This amounts to 
as complete a charge of fraud as if the pleader had so specifically labeled 
it. The contract of marine insurance, as has been frequently held, is 
one uberrima fides, involving the positive duty of the insured to disclose 
facts within his knowledge material to the risk; his failure to do so is 
an implied representation that they do not exist. Clark on Contracts (2d 
Ed.) 220; Plunkett v. Ins. Co., 80 S. C. 407, 61 S. E. 893. The circuit 
judge therefore did not commit error in charging that the defendant must 
show a fraudulent concealment. : 

[5] In the second place, the defendant has offered no testimony tend- 
ing to show that the coal company had any knowledge of the alleged 
defective condition of the vessel prior to the issuance of the policy. 
The only testimony approaching that issue was that of the steward, whe 
testified to a conversation in the coal, company’s office at which the agent 
of the company, Britt, was present, on the morning of the 20th, after 
the policy had been issued on the 19th, during which “the remark was 
passed” that the vessel was leaking. He did not say to whom the re- 
mark was made, whether to Britt or some one else or that Britt heard 
it or was in hearing distance, or that the nature of the leaking was other 
than might have been expected, as the captain testified, of all wooder 
ships. But, assuming that the remark was notice to Britt of the unsea- 
worthiness of the vessel, such as to bind the coal company, it is showr 
to have been made on the 20th, the day after the policy was issued. The 
obligation of the insured to disclose material facts is limited necessarilv 
to such facts as are within his knowledge at the time the policy is issued. 
26 Cyc. 623; Joyce, Ins. 2947. 

[6] As to the perils of the sea: It is impossible to reconcile the 
variant expressions of the courts and text-writers as to the legal inter- 
pretation of the phrase “perils of the sea.” It occurs oftenest in bills 
of lading and in insurance policies. In the former it is made the ground 
of the carrier’s exemption from liability; in the latter the ground of 
the insurance company’s liability; and we find a very great strictness of 
interpretation of the phrase in bills of lading where the carrier is claim- 
ing an exemption and very great elasticity in insurance policies where 
the assured is claiming a recovery. In some of the cases arising under 
insurance policies the courts have applied the same strictness as in bills 
of lading. 

In reason it does not appear that there should be any difference of 
interpretation of the phrase appearing in the two classes of contracts; 
and it is so held by the Supreme Court of the United States in the case 
of The Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234: 


“Generally speaking, the words ‘perils of the sea’ have the same 
meaning in a bill of lading, as in a policy of insurance.” 
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But there is a marked difference in the availability of the condition 
as an exemptive defense in cases involving bills of lading, and as a basis 
of liability in cases of insurance policies, when it appears that the fault 
of the master or crew contributed to the loss. In cases of bills of lad- 
ing, although the loss may have been caused by a “peril of the sea,” the 
carrier will not be absolved, while in cases of policies of insurance the 
company will not be absolved for the reason that the assured does not 
warrant due care on the part of the master and crew. The engagement 
oi a carrier is to transport and deliver, unless prevented by the act of 
God or the public enemy, or unless the loss has been occasioned by some 
specified cause, without contributing negligence on his part. To relieve 
himself from liability, he must bring himself within the exemptions and 
show also that the loss was not caused by his negligence. He is an in- 
surer against all loss except that happening without fault on his part, 
within the stipulated exceptions. The engagement of an insurance com- 
pany is to indemnify against loss by “perils of the sea”; and, if it so 
happens, ‘the insurance company is liable, regardless of the fact of negli- 
gence on the part of the master or crew. These considerations, however, 
should not affect the interpretation of the phrase. It should not be 
shifted by a consideration of the particular contract in which it occurs; 
so that through a strict interpretation the liability of the carrier is fixed 
by a denial of the exemption, and through an elastic interpretation the 
liability of the insurance company is fixed by the inclusion of the loss 
within the description of the risks assumed by it. The phrase in bills of 
lading creates a condition of exemption, while in insurance policies it 
creates a condition of liability. 

Many of the reported cases evince a disposition on the part of the 
courts to render it difficult for the carrier to come within the exemption, 
and comparatively easy for the insured to include his loss within the 
terms of the identical description. As a consequence, in the interpretation 
of the phrase occurring in bills of lading, definitions and principles have 
been announced which, applied to policies of insurance, would result in 
manifest injustice to the insured and a palpable perversion of the inten- 
tions of the parties. While of opinion that the same interpretation should 
be given the phrase in each class of contracts and not conitesting the 
interpretation announced in bills of lading, for it is not involved in this 
case, we decline to apply that interpretation to insurance policies. 

In interpreting the phrase occurring in bills of lading it has been held 
that it includes only such losses as are of an extraordinary nature or 
such as arise from some irresistible force or some overwhelming power 
which cannot be guarded against by the ordinary exertions of human 
skill and prudence. The Reeside, Fed. Cas. No. 11657; The Rappahan- 
nock, 184 Fed. 291, 107 C. C. A. 74; The Giulia, 218 Fed. 744, 134 C. C. 
A. 442; The Arctic Bird (D. C.) 109 Fed. 167; The Gulnare (C. C.) 42 
Fed. 861. Something so catastrophic as to triumph over those safe- 
guards by which skillful and vigilant seamen usually bring ship and 
cargo to port in safety. 

The grasp of the thought is weakened and it is made elusive by the 
confusing use of the word “extraordinary.” When it is declared that 
the insurer provides indemnity from extraordinary occurrences only, to 
what condition does this term apply? What is the relativity contem- 
plated. It may be considered extraordinary as compared with an even 
voyage upon a placid sea; and yet it may be an entirely ordinary occur- 
rence as compared with transportation by sea generally. The case of 
The Gulnare (C. C.) 42 Fed. 861, is an apt illustration of this confusion 
of ideas. The court says: 


“The protest states that she [the insured vessel] ‘encountered heavy 
seas and rolled heavily.’ This is not a peril which is insured against, but 
is only an ordinary peril which any strong vessel encounters every- 
where.” 
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Here the basis of comparison is made the occurrence naturally to be 
anticipated upon every voyage in direct conflict with the declaration of 
the court in the Hazard Case, 8 Pet. 557, 8 L. Ed. 1043, below referred 
to: 

“They insure against losses from extraordinary occurrences only; 
such as stress of weather, winds and waves, lightning, tempests, rocks,” 
etc. 

According to the rule laid down in The Gulnare Case, these would 
not be perils of the sea, extraordinary occurrences, but only ordinary 
perils which every strong vessel encounters upon every voyage. 

So in The Rappahannock, 184 Fed. 291, 107 C. C. A. 74, where it 
was held that a storm in which the wind reached a velocity of 60 miles 
an hour was not a peril of the sea. The ground of this decision was 
that storms of such character were not unusual upon the lakes at that 
season of the year, and for that reason could not be considered extra- 
ordinary occurrences. 

The correct thought is expressed and illustrated in the case of The 
Xantho, 12 App. Cas. 503, where it is said: 


“Tt is clear that the phrase does not include every accident or cas- 
ualty which may happen to vessels or cargo on the sea. It must be a 
peril ‘of’ the sea; yet it does not cover all damage of which the sea is 
the immediate cause. It does not, for instance, when used in an insur- 
ance policy, cover loss or damage resulting from the ordinary and in- 
evitable action of the winds and waves, such as natural decay and wear 
and tear.” 


The insurance is against “perils of the sea,” not extraordinary perils, 
and to hold that the phrase includes only the results of occurrences which 
could not have been reasonably anticipated is to add a feature to the con- 
tract which the parties have not stipulated for. It is to infer that, when 
the insured paid his money for indemnity against loss by perils of the 
sea, he intended that the the company should not be responsible if the 
loss occurred as a result of a storm, or the action of the wind and waves, 
which are well-known incidents of every voyage, the very things that 
he paid for protection against. We are reminded of the language of 
Judge O’Heall, who referred to a technical contention as employing a 
subtlety that baffles common sense. 

Expressions like that contained in the case of The Giulia, 218 Fed. 
744, 134 C. C. A. 442, may be applicable to cases involving bills of lading, 
which is doubtful, but they certainly cannot be where policies of insur- 
ance like this one are involved. The court says: 


“Perils of the seas are understood to mean those perils which are 
peculiar to the sea, and which are of an extraordinary nature or arise 
from irresistible force or overwhelming power, and which cannot be 
guarded against by the ordinary exertions of human skill and prudence.” 


The converse of this proposition must be equally true, that if the 
occurrence was such as could have been “guarded against by the ordinary 
exertions of human skill and prudence,” the occurrence will not be con- 
sidered a peril of the sea, which in effect would hold the owner of the 
cargo, who was not the owner of the vessel, responsible for the negli- 
gence of the master and crew, an obligation which he did not assume 
either in the contract of affreightment or in the policy of insurance. 

We prefer to interpret the phrase in insurance policies as indicated 
in the following authorities: 


“Perils of the sea embrace all kinds of marine casualties, such as 
shipwreck, foundering, stranding, collision, and every species of dam- 
age done to the ship or goods at sea by the violent action of the winds 
or waves.” 26 Cyc. 652. 
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In the Newport News (D. C.) 199 Fed. 968, it is held: 

“In order to find peril of the sea, the losses sustained need not be 
be extraordinary, in the sense of necessarily arising from uncommon 
causes. Rough seas are common incidents of a voyage, yet they are 
certainly sea perils.” 


In Bullard v. Insurance Co., Fed. Cas. No. 2,122: 


“Gales of wind or heavy cross seas are not the ordinary action of 
the sea, in the sense of the law of insurance and, when injury is suf- 
fered by a seaworthy vessel from their action on her, she is damaged by 
a peril within the policy.” 

In Cook v. Lime Co. (D. C.) 146 Fed. 101: 

“* %* * Wherever it is proved * * * that a vessel was sea- 
worthy at the inception of the voyage, that her hatches were well se- 
cured, that thé cargo was well stored, that her pumps were efficient and 
properly worked, that she encountered heavy seas which washed across 
her deck, that she labored heavily, that the rolling caused by such heavy 
seas was calculated to strain her seams and cause her to take in water, 
and that such rolling prevented the pumps from discharging the water, 
I must conclude, upon the authority of the decided cases, that the dam- 
age must be attributed to ‘danger of the seas.’” 


In Carver’s Carriage by Sea: 

“Upon this it must be remarked that the losses need not be extra- 
ordinary, in the sense of arising from causes which are uncommon. 
Rough seas, which are characteristically sea perils, are common incidents 
of a voyage.” 


In Hazard v. Ins. Co., 8 Pet. 557, 8 L. Ed. 1043, the court says: 


“In an enlarged sense, all losses which occur from maritime ad- 
ventures may be said to arise from the perils of the sea; but the under- 
writers are not bound to this extent. They insure against losses from 
extraordinary occurrences only, such as stress of weather, winds, and 
waves, lightning, tempests, rocks, etc. These are understood to be the 
‘perils of the sea’ referred to in the policy, and not those ordinary perils 
which every vessel must encounter.” 


In Bullard v. Ins. Co., Fed. Cas. No. 2,122, the court held: 


“Gales of wind and heavy cross seas are not the ordinary action of 
the sea.” 

“*Perils of the sea’ mean all marine casualties resulting from the 
violent action of the elements as distinguished from their natural, silent 
influence upon the fabric of the vessel; casualties which may, and not 
consequences which must, occur.” Caballos v. Warren Adams, 74 Fed. 
413, 20 C. C. A. 486. 

“All navigation is perilous, and this policy does not say the indemnity 
is against extraordinary perils only. It is true we are in the habit of 
saying that the insurer is only liable for extraordinary perils, but this 
means nothing more than that a seaworthy vessel will endure safely all 
ordinary perils. It does not mean that a loss for which the insurer is 
liable may not come from the ordinary action of the sea, for it may; and 
the term is used only to describe those abnormal circumstances, be they 
what they may, of dangerous navigation under which the loss occurs.” 
Moores v. Louisville Underwriters (C. C.) 14 Fed. 226. 

“The tide of the sea is as ever present and as normal in its action 
as the current of a river. It ebbs and flows, but its action is understood, 
and a matter of almost accurate knowledge and calculation to navigators. 
Yet in Fletcher v. Inglis 2 Barn. & Ald. 315, and in Bishop v. Pentland, 
7 Barn. & C. (14 E. C. L. 53,) 33, and other cases where there was 
no extraordinary action of the tide its ordinary action occasioned a loss 
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through defective fastenings with cables, that was held to be within the 
policy.” Moores v. Louisville Underwriters (C. C.) 14 Fed. 226. 

“We reach the conclusion that by the English law and practice a 
peril of the sea need not be extraordinary, in the sense of being catas- 
trophic or necessarily the result of uncommon causes, and that severe 
storms, rough seas, and even fogs may be comprised in the perils of the 
seas.” Etna Ins. Co. v. Sacramento Co. (C. C. A.) 273 Fed. 55. 

“If the loss of the vessel arose from the ordinary circumstances of a 
voyage, or from sea damage or wear and tear, which, without the action 
of any extraordinary causes, was to be expected, the insurer is not liable. 
But if it happened in consequence of the violence of the winds and 
waves, running on rocks, or the like, these are perils against which the 
insurer agrees to indemnify.” Coles v. Ins. Co., Fed. Case No. 2,988. 


Heavy cross seas are not the ordinary actions of the sea in the sense 
of the law of insurance and when injury is suffered by a seaworthy ves- 
sel from this action on her she is damaged by perils of the sea within 
the meaning of the policy, although it appears that cross seas are com- 
mon in the voyage insured. Bullard v. Ins. Co., Fed. Cas. No. 2,122. 

“It would be placing upon a policy holder too great a burden to re- 
quire him in a case like this to demonstrate with exactness what par- 
ticular force operated to make his loss, and that there was some extra- 
ordinary action of the winds or currents, or extraordinary stages of 
water, or the like. It would emasculate these policies and reduce their 
value to permit this company to escape on the facts of the case because, 
forsooth, the witnesses could see nothing in wind, current, or navigation 
that was not in the usual and ordinary course.” Moores v. Louisville 
Underwriters (C. C.) 14 Fed. 226. 


[7] It must be borne in mind that this is not a suit by the owner of 
the vessel as the insured, but by the owner of the cargo, who, so far as 
the evidence discloses, knew nothing about the vessel or its condition. 
The insurance company had as full opportunity to investigate that condi- 
tion as the insured; and, if it was unseaworthy, it could have ascertained 
that fact. And yet, without investigation, it issues a policy to the in- 
sured and inserts the clause: ‘The seaworthiness of the vessel as be- 
tween the assured and the assurers is hereby admitted.” That clause 
means one or the other of two things: (1) That the warranty of sea- 
worthiness is to be taken as fulfilled; or (2) that the risk of unsea- 
worthiness is assumed by the insurance company. 

If it means the first, then the vessel must be considered as seaworthy; 
and, if so, it was able to withstand the ordinary sea perils of the voy- 
age; and if it was thus able, but yet went down, it must follow that the 
cause of the wreck was the extraordinary action of the elements, in 
which case the strict rule applied in bills of lading would be fulfilled. 
If it means the second, it makes no difference even if from sheer rot- 
tenness the ship went down in a perfectly calm sea. 

In Cantiere v. Janson, 12 Asp. Mar. Cas. (N. S.) 246, the suit was 
on a policy “on a floating dry dock,” and admitting seaworthiness of that 
dry dock, which, as a matter of fact, was not seaworthy and broke in 
two and sank in the insured voyage. The insurer was held liable. The 
court said: 


“The result [of the admission of seaworthiness] may be stated in 
either one or two ways, either: (1) That the ship owner’s warranty of 
seaworthiness is to be taken as fulfilled; or (2) that the risk of un- 
seaworthiness is one which the underwriter accepts, with the result that 
if the vessel is lost by unseaworthiness the underwriter is liable.” 


In Parfitt v. Thompson, 13 M. & W. 392, the defendants had agreed 
that the ship should be considered, and was thereby allowed to be, sea- 
worthy in her hull, tackle, and material for the voyage, the insured de- 
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claring that to the best of their knowledge and belief the ship was sea- 
worthy for the voyage. At the trial the defendants attempted to show 
that the vessel was lost in consequence of her being in a decayed and 
unseaworthy state, and contended that their admission of her seaworth- 
iness merely precluded them from contesting that fact in case the loss 
had happened by the perils of the sea, but that, if the loss happened in 
consequence of her unseaworthiness they were at liberty to take advantage 
of that fact, as a ground for nonpayment of the sum insured. But Sir 
Frederick Pollock delivering the unanimous opinion of the court, said: 


“I cannot assent to the construction of the defendant’s admission 
of seaworthiness which has been contended for. It seems to me that 
the admission inures for all purposes and amounts to a dispensation of 
the usual warranty of seaworthiness. I cannot think the parties intended 
that, if the unseaworthiness alone were the cause of the loss, the plain- 
tiff should have no right to recover. It appears to me that if the vessel 
had foundered in a perfectly calm sea, from a leak occasioned by rot- 
tenness, on the day after the policy was effected, the underwriters would 
have been liable.” 


In this view of the case the question of “perils of the sea” is prac- 
tically eliminated, and, if the presiding judge committed error in regard 
to it, no consequence can be attached thereto. As a matter of fact his 
charge was more favorable to the defendant than it was entitled to, for 
in one instance he gave the defendant the benefit of the strict rule applied 
to bills of lading. 

The ground of appeal based upon the refusal of motion for nonsuit 
cannot be sustained, under the well-established rule that, where the de- 
fendants relies upon a forfeiture, the plaintiff may in reply offer evi- 
dence of a waiver, and that for that reason nonsuit is improper. Cope- 
land v. Assurance Co., 43 S. C. 26, 20 S. E. 754; Sample v. Ins. Co., 42 
S. C. 14, 19 S. E. 1020; Pickett v. Ins. Co., 60 S. C. 477, 38 S. E. 160, 
629; McManus v. Ins. Co., 96 S. C. 375, 80 S. E. 613. 

The judgment of this court is that the judgment of the circuit court 
be affirmed. 

Gary, C. J., and Watts, Fraser, and Marion, JJ., concur. 
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ACCIDENT AND HEALTH 


7ETNA LIFE INS. CO. v. WILLETTS. (No. 2835.) 
(United States Circuit Court of Appeals, Third Circuit. June 20, 1922.) 
282 Federal Reporter, 26. 


INSURANCE—CLAUSE IN HEALTH POLICY, “NECESSARILY 
CONFINED TO HOUSE,” CONSTRUED TO MEAN WITHIN 
DOORS, AND NOT TO PARTICULAR HOUSE. 


Where a health insurance policy covered disability from disease con- 
tracted during the term of insurance, preventing insured from prosecuting 
any and every kind of business and necessarily confining him to the house, 
the clause “and be necessarily confined to the house” was not intended to 
describe a course of conduct for insured, but referred to a condition of 
illness and disability which made confinement within doors a necessity, 
and insured was not precluded from recovery because, on the advice of 
physicians, he unsuccessfully sought relief at divers times in different 
climates. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


(For other definitions, see Words and Phrases, second Series, Neces- 
sarily Confined to House.) 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by Ernest W’. Willets against the Atna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


John G. Frazer, W. L. G. Gibson, and Reed, Smith, Shaw & Beal, 
all of Pittsburgh, Pa., for plaintiff in error. 

Homer N. Young and Robert R. Elder, both of Pittsburgh, Pa., for 
defendant in error. 


Before Buffington, Woolley, and Davis, Circuit Judges. 


Burrincton, C. J. This suit is brought by Ernest W. Willetts, a 
citizen of Pennsylvania, against the A®tna Life Insurance Company, a 
corporate citizen of Connecticut, to recover on two health indemnity 
policies, the pertinent parts of which are quoted in the margin.” The 


*“Tf the insured shall, by reason of any disease contracted during 
the term of this insurance and not herein excepted, be totally disabled, 
that is, wholly and continuously prevented from prosecuting any and 
every kind of business pertaining to his occupation and be necessarily 
confined to the house, the company will pay the sum of fifty and no/100 
dollars per week, and if, immediately following such a period of total 
disability and confinement be necessarily confined in _ the 
house he shall be totally disabled, that is wholly and _ continously 
prevented from prosecuting any and every kind of business pertaining to 
his occupation, but is not necessarily confined in the house, the company 
will pay three-fifths of said amount.” 

“Tf the insured shall, solely by reason of any disease contracted dur- 
ing the term of this insurance and not herein excepted, be totally dis- 
abled, that is, for a period commencing during said term be wholly and 
continuously prevented from prosecuting any and every kind of business 
pertaining to his occupation, and be necessarily confined in the house, 
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particular clause involved is the application of the words “be neces- 
sarily confined to the house” to be facts of this case. In his charge, 
the judge below said: 

“These words, ‘and be necessarily confined to the house,’ must be 
given a reasonable construction. They did not mean necessarily con- 
fined continuously within the walls of the house in which the insured 
lived. They referred to a condition of illness and the disability which 
makes confinement in the house—that is, within doors—a necessity. These 
words were not intended to: describe a course of conduct to be followed 
by the insured. Not at all. But they were intended to describe a condi- 
tion of disability which must exist in order to recover the designated 
benefits. To construe these words as requiring the insured to be con- 
fined in the house all of the time during the period in question, though a 
change to another house or another place either near or remote, might 
greatly alleviate his sufferings, improve his condition, and hasten his 
recovery, would not only be wholly unreasonable, but it would tend to 
perpetuate the disability, to the detriment and loss of both parties. * * * 
I therefore instruct you as a matter of law that if you find these condi- 
tions under the evidence, if you find that they exist, that is, total dis- 
ability as above described, and that he was necessarily confined to the 
house as I have undertaken to interpret those words, the plaintiff would 
be entitled to recover the full amount of his claim. * * * If his con- 
dition was such as to require necessary confinement in the house, that 
condition of the policy would not be broken by trips made compulsorily 
under the advice of his physician for the purpose of additional medical 
or surgical treatment or a change in climate, in an honest effort to al- 
leviate his sufferings and to effect a cure.” 

Were the facts such as to justify the court submitting the case to 
the jury or should it have given peremptory instructions to the jury? 
The proofs in this case, which are undisputed, are different from any 
reported case bearing on a policy of the general character here in ques- 
tion. The insured became seriously ill about December 13, 1917, and 
was necessarily confined to his house and much of the time to his bed, 
until February 10, 1918. His illness was some form of bronchitis, which 
developed into asthma of so serious a nature that he had great difficulty 
in drawing his breath. During that time, and as well as throughout the 
period in controversy, he had paroxysms of asthma, shortness of breath 
with the slightest exertion, even stooping bringing on severe coughing 
spells. He was constantly attended by a physician while at his own home. 
During that period he had been visited at his home by an eminent phy- 
sician of Philadelphia, who was a specialist in his disease, and who de- 
sired his presence in Philadelphia for further examination. Accompanied 
by his own physician, he went to Philadelphia 
in a Pullman car, used a_ taxicab to sand from the train 
which he reached by a wheeled chair. He remained in the hotel over- 
night, was taken to the hospital, where he remained for about six days 
under examination and treatment. He then returned to the hotel, where 
he remained confined for several days. He was advised by the physicians 
to go to Florida, which he did, leaving Philadelphia about February 27th. 
He was accompanied in this entire trip by his wife, who was a trained 
nurse. He remained at the first hotel in Flordia about a month. He 


and be regularly treated by a licensed physician, the company will pay 
the sum of fifty and no/100 dollars per week, and if, immediately follow- 
ing such a period of total disability and confinement in the house he shall 
be totally disabled, that is, wholly and continuously prevented from pro- 
secuting any and every kind of business pertaining to his occupation, but 
is not necessarily confined in the house, the company will pay one-half of 
said amount per week, but no payment shall be made for disability in 
excess of fifty-two consecutive weeks’ duration.” 
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occasionally sat on the porch, but at all times was confined to the hotel. 
By advice, he sought a higher altitude, at another hotel in Florida, where 
he remained all the time in the hotel for about two weeks. In answer 
to the question whether there were any occasions that he was able to go 
outside the hotel, and go out on the porch, his wife testified: 


“He was not. He should have been in bed the entire time; but he 
was anxious to get better, and felt, if he could manage to stay up at all, 
he would. He slept with his feet on the bed and his head on the floor” 


He was not improved, but rather injured, by his stay in Florida, 
and for that reason returned to his home in Pittsburgh, being examined 
in Philadelphia again on his route home. He remained eight weeks in 
his home at Pittsburgh, being confined to the house for the entire time. 
At that time his condition was testified to by his physician, who, when 
asked what his condition was when he returned from the South, said: 


“His condition was about, I think, as when he left. He had as many 
paroxysms and could move about, but could exert himself very, very little.” 


After he returned his physician said he was under his care, and he 
visited him almost daily; that during that time he was mostly in bed, 
or sitting in a chair. Under advice, he then went to the Maine woods, 
stopping at Boston on the road, to consult a specialist in a medical 
school there, and stayed at the home of his wife’s family, going to and 
from the consultant by automobile. He stayed there a few days, part 
of which time he was up and down in the house, after which he went 
to the woods in Maine, where he stayed until September 14th, having 
with him an attendant during the entire summer, and also the company 
of his wife, who followed him to Maine about the middle of July. 
During the early part of his stay in Maine, he made a few short rides 
out on the lake, and indeed one day tried fishing, feeling he was getting 
better; but his general condition during the time, as testified to by his 
wife, was that he was a very sick man while she was there; that the 
attendant was with him, and during all the time he was there he did 
not go out on the lake or outside the house; that he was very much 
worse there, and that she felt they would never get him out of Maine; 
that he made a brief visit in Boston to a specialist, who had wired them 
he would wait a couple of days in order to see him. Dr. Willetts tes- 
tified that he made that trip to see him, saying: “I was desperate at 
that time, and this physician was the last resort in a way.” Mrs. Wil- 
letts testified that they stopped in Boston “for Dr. Willetts to get enough 
breath to go home, because I felt he might die.” He then returned to 
Pittsburgh, where he was visited by his physician, who testified that 
his condition was still bad. Some time after his return home he was 
treated by some new remedy, under which he improved so that he was 
able to leave the house and gradually get back to work, though he was 
never fully recovered. No question is made as to the right of the in- 
sured to receive full indemnity for the period prior to his going to 
Florida. 

These facts were submitted to the jury, and their finding establishes 
in the plaintiff's favor the issue that during this period the insured’s 
disability was such as required his necessary confinement to the house. 
We see no error in the court’s refusing to give binding instructions to 
the jury as to that period. That the plaintiff was completely and wholly 
disabled during this period is not controverted in the proofs, and we 
think the uncontradicted facts in the case show a situation where rea- 
sonably-minded men might take the viewsthat during all that time he 
was not only disabled, but his illness was such as necessarily confined 
him to the house. During his travels to and fro, he did not leave the 
Pullman car. He went to and from the car in a wheeled chair. He 
went to and from the station, the doctor’s office, in a conveyance. The 
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few efforts he made on the lake in trying a boat ride were so few and 
covered such a short time that they evidence no real departure from 
house confinement, but simply the ineffective and futile effort of one 
trying by proper effort to gain the strength to stop confinement in the 
house. In reaching this conclusion, we have no purpose to depart in 
any way from the contract in this case, or to minimize the condition 
that his right to recover for the time here in controversy was only if 
his disability was such as “necessarily confined to the house.” 

We are of opinion that no error was committed by the court below, 
and its judgment must be affirmed. 


UNITED STATES SHIPPING BOARD EMERGENCY FLEET COR- 
PORATION v. SHERMAN & ELLIS, Inc. (1 Div. 193.) 


(Supreme Court of Alabama. May 18, 1922. Rehearing Denied June 
30, 1922.) 


93 Southern Reporter, 834. 


2. INSURANCE—AGENTS OF RECIPROCAL EXCHANGE 
“REAL PARTY IN INTEREST” IN SUIT FOR PREMIUMS. 


Where, under a separate instrument, plaintiff was attorney in fact of 
each subscriber of Employers’ Reciprocal Exchange and given authority 
to collect all moneys, make disbursements and settlements, and the pur- 
pose of the instrument was to clothe the attorney with power to enable 
assured through the attorney to exchange contracts of indemnity with 
other could deduct 30 per cent., the attorney in fact was the real party 
in interest and entitled, under Code 1907, § 2490, to bring an action for 
recovery of premiums. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Real Party in Interest.) 


4. INSURANCE—AFTER BREACH OF EXECUTORY CON- 
TRACT, PLAINTIFF’S RECOVERY LIMITED TO DAMAGES 
FOR BREACH. 


Where the attorney in fact to the individual subscribers of an indem- 
nity exchange operated an emergency hospital at defendant’s plant and 
furnished a nurse and physician as a part of the services incidental to 
the policy of insurance, and the policy provided for cancellation by a sub- 
scriber only on April Ist and July Ist, and where a subscriber on April 
10th notified the attorney in fact that his services were no longer needed 
and refused him admission to the plant, no services being performed after 
April 10th, as between April 10th and July 1st, the contract was executory, 
and the attorney’s recovery was limited to damages for its breach, and 
he could not recover premiums due thereunder as a continuing contract. 


(For other cases, see Insurance, Dec. Dig. § 181.) 


Appeal from Circuit Court, Mobile County; Safford Berney, Judge. 

Action on account by Sherman & Ellis, Incorporated, against the Mo- 
bile Shipbuilding Company and United States Shipping Board Emergency 
Fleet Corporation to recover premiums on policy of liability insurance. 
From a judgment for plaintiff, the United States Shipping Board Emer- 
gency Fleet Corporation appeals. Reversed and remanded. 
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Harry M. Daugherty, Atty. Gen. A. D. Pitts, U. S. Atty., of Cordele, 
Ga., J. O. Middleton, Asst. U. S. Atty., of Mobile, Elmer Schlesinger, 
Counsel, of Washington, D. C., Chauney G. Parker, Special Counsel, of 
Newark, N. J., Geoffrey Goldsmith, Asst. Counsel, of Washington, D. C., 
U. S. Shipping Board Emergency Fleet Corporation, for appellant. 

Inge & Kilborn, of Mobile, and Gallagher, Kohlsaat, Rinaker & 
Wilkinson and Newman, Poppenhusen, Stern & Johnston, all of Chicago, 
Ill., for appellee. 


GaRDNER, J. This suit was brought by Sherman & Ellis, Inc., against 
the Mobile Shipbuilding Company (hereinafter referred to as the Mobile 
Company), and the United States Shipping Board Emergency Fleet Cor- 
poration (hereinafter referred to as the Fleet Corporation), for the re- 
covery of premiums due under a policy to indemnify against legal lia- 
bility imposed by the Workmen’s Compensation Act of Alabama (Acts 
1919, p. 206). This policy was issued by the plaintiff on December 18, 
1919, to cover a period from January 1, 1920, to January 1, 1921. In 
the policy the name of the assured is given as “Mobile Shipbuilding 
Company and [or] United States Shipping Board Emergency Fleet Cor- 
poration, as their interests may appear.” 

[1] The first count of the complaint was the common count claim- 
ing the sum due by account; and the cause was submitted to the jury 
upon this count of the complaint and the general issue thereto. The 
Fleet Corporation filed a special plea to the jurisdiction of the court, 
setting up in substance that it was a corporation organized under the 
laws of Congress enacted for the District of Columbia, and was in- 
corporated in pursuance of the Shipping Act of September 7, 1916 (U. 
S. Comp. St. §§ 8146a-8146r) ; that all of its capital stock has been paid, 
and is now owned and held by the United States of America. The plea 
contains other averments to the effect that the corporation was acting 
under direction of the President of the United States, as authorized 
by the act of Congress, and that, in fact, its acts were the acts of the 
United States, and that therefore this suit was in effect a suit against 
the United States, and that this court is without jurisdiction. 

This- question has recently been considered and determined by the 
Supreme Court of the United States in the cases of Sloan Shipyards Cor- 
poration et al. v. United States Shipping Board Emergency Fleet Corpora- 
tion and the United States (No. 308), Astoria Marine Iron Wks. v. U. S. 
Shipping Board Emergency Fleet Corporation (No. 376), U. S. Shipping 
Board Emergency Fleet Corporation, etc., v. Roger B. Wood, Trustee 
(526), 258 U. S. , 42 Sup. Ct. 386, 66 L. Ed. ——, October term, 
1921. The decision in those cases is conclusive adversely to the conten- 
tion of the corporation, and the court below therefore ruled correctly in 
sustaining the demurrer to this special plea. 

[2] The other questions presented largely turn upon questions of fact, 
and need no elaborate discussion. It is first insisted that plaintiff should 
not recover for the reason that it is not shown to be the party of real 
interest in the subject matter of this litigation. In policies of insurance, 
of the character issued by Sherman & Ellis, Inc., the assured was a sub- 
scriber to what is known as Associated Employers’ Reciprocal Exchange, 
referred to as the Reciprocal Exchange. This exchange was composed 
of some 6,000 employers, and the amount of premium to be paid was de- 
termined upon the pay roll of the assured as to the wage classification 
of labor. In the policy it is stated, where the word “exchange” occurs 
it should be construed to mean the subscribers collectively, but that no 
liability shall be imposed upon the subscribers other than severally, and 
that in no event shall a subscriber be made liable with the others. Sher- 
man & Ellis, Inc., were constituted the attorney in fact for each sub- 
scriber under a separate instrument, providing the issuance of the policies. 
They were given authority to collect all moneys, and to make all dis- 

39——Vol. LX, 
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bursements and settlements, and defend all suits; the power of attorney 
stating the purpose of the instrument is to clothe the attorney with the 
power necessary to enable the assured through the attorney in fact to ex- 
change contracts of insurance and indemnity with other subscribers, pro- 
vided, however, that said attorney should have no power to bind the in- 
sured jointly with any other subscriber. As compensation for its services, 
as well as in consideration of the attorney defraying all necessary ex- 
penses incident to conducting the exchange of contracts of insurance and 
indemnity, with certain exceptions and expenses of handling and investi- 
gating accidents, adjusting and defending claims, the said attorney was 
authorized to deduct 30 per cent. of all reciepts, and the subscriber re- 
ceive nothing except from a surplus fund, if any remained after the dis- 
bursement provided for. If there is no surplus fund after a collection 
of the premiums from the subscribers, the attorney has the right to call 
upon the subscribers to pay in addition to the specified premiums an 
additional amount equal to the amount of said premiums. The services 
were performed by the plaintiff, as attorney in fact, pursuant to the 
stipulation of the power of attorney, and the policy of insurance, and we 
are of the opinion that the plaintiff was the real party in interest, and 
the party entitled under section 2490 of the Code to bring this action 
for the recovery of premiums due thereunder. 

[3] It is most strenuously urged that the Fleet Corporation was en- 
titled to the affirmative charge; but whether or not it in fact entered into 
a contract of insurance or otherwise with the plaintiff, or did, indeed, have 
an insurable interest in the subject-matter of the policy, were questions 
which were submitted by the court for the jury’s determination, and we 
think correctly so. True, the power of an attorney was executed by the 
Mobile Company, and the policy first issued and delivered to it; but 
it also insured the Fleet Corporation as its interest might appear. There 
was evidence tending to show that the Mobile Company had a capital 
investment of several million dollars—all of which was furnished by the 
Fleet Corporation with the exception of $25,000 paid in by the incorpor- 
ators sometime after incorporation. The Mobile Company was engaged 
in the manufacture, on a large scale, of ships, exclusively for the Fleet 
Corporation, and the pay roll, as shown by the evidence, discloses that 
great number of workmen were so employed. The money for the opera- 
tion of the plan was furnished by the Fleet Corporation, and practically all 
material used in the plant was ordered in its name. The Fleet Corporation 
had a resident auditor to pass on all bills presented, a resident material in- 
spector, and inspectors to inspect the work as it progressed. The evidence 
clearly discloses that the Fleet Corporation exercised close supervision 
over all the work being done by the Mobile Company. 


While there seems to be some conflict as to whether or not the Fleet 
Corporation actually fixed the salaries and wages, yet it is admitted that 
it approved the rates of pay. The witness Brittain testifying for the 
appellant on cross-examination being asked the question, “Isn’t is a fact 
that the United States Shipping Board Emergency Fleet Corporation had 
absolute control of the operation of the plant of the Mobile Shipbuilding 
Company?” answered, “Only by sufferance.” The evidence further tends 
to show upon this question of insurance that the president of the Mobile 
Company insisted that the contract of insurance must meet with the ap- 
proval of those in authority of the Fleet Corporation; that the account 
for the first quarter premium was forwarded to the authorities of the 
Fleet Corporation and retained by them without objection, and likewise 
a copy of the insurance policy was forwarded to these authorities; that 
a representative of the plaintiff called at the office of the Fleet Corpora- 
tion about February 15, 1920, and had a conversation with the chair- 

an of the board in regard to this contract, and that he was by the 
chairman referred to the vice president of the Fleet Corporation, and 
plamtiff’s representative testifies that he explained to the vice president 
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in detail the contract which had been issued to the Mobile Company and 
to the Fleet Corporation, and was assured by the vice president that it 
was acceptable to him; that a Mr. Barrett was called in, and directed 
by the vice president to have a copy of the contract forwarded to the office. 
The Fleet Corporation offered no testimony in contradiction of this 
representative. 


We make no effort here to enter into any detailed statement or 
discussion of the evidence presented upon these issues of fact. Suffice it 
to say we are persuaded, after a careful examination of the record, that 
the proof was sufficient for submission to the jury to determine whether or 
not the Mobile Company was in fact but the agent of the Fleet Corpora- 
tion with full power and authority to bind the Fleet Corporation for the 
payment of premiums on the contract here involved. This conclusion al- 
so determines adversely to the defendant the question of its insurable in- 
terest. 


[4] The plaintiff as a part of its service operated the hospital which 
was at the Mobile plant, employing a trained nurse and physician for the 
treatment of those who were injured. On April 10, 1920, they were 
notified their services were no longer needed, and, in fact, that the con- 
tract entered into was canceled. The policy of insurance, however, pro- 
vided for a cancellation of the contract upon 10 days” notice prior to the 
Ist of April, July, and October; the cancellation notice therefore did 
not become effective under the terms of the contract for the annulment 
thereof until July Ist. 


The plaintiff continued to offer the same services after April 10th, but 
the offer was declined, and finally the representative denied admission 
to the yards of the plant. The trial court instructed the jury, in effect, 
that if these services were tendered and wrongfully refused by the de- 
fendant, plaintiff would be entitled to recover the premiums prescribed 
by the policy of insurance. This conclusion was evidently based upon those 
decisions holding that where the contract to perform personal services 
for another for a particular term stipulated, and the party is discharged 
without fault before the expiration of the term, he may, if he wishes, 
treat the contract as still continuing, and holding himself in readiness to 
perform, recover the entire wages due on the expiration of the term—of 
which the case of Strauss v. Meertief, 64 Ala. 299, 38 Am. Rep. 8, is 
illustrative. 


We have reached the conclusion that the facts of this case do not 
bring it within the influence of these authorities. The policy of insur- 
ance stipulated that the assured may provide at the time of the accident 
such immediate surgical relief as may be necessary, and that this may 
be done at the cost of the “exchange.” As we understand the contract 
here under consideration, the furnishing of the nurse and medical atten- 
tion was a part of the services which were incidental to the policy of in- 
surance, and doubtless deemed by the plaintiff to be the most economical 
manner of meeting expenses, which it was to its advantage to reduce. 
The larger part of the contract, so far as the assured was concerned, 
evidently related to indemnity against liability under the Workmen’s 
Compensation Act, and the mere fact that such services were rather 
incidental thereto could not serve the plaintiff to bring its case within 
the influence of the principle recognized in the foregoing authorities. 
The plaintiff performed no services after April 10, 1920, and nothing 
paid under the policy of insurance after that date. That count upon which 
the cause was submitted to the jury was not upon the policy of insur- 
ance, but upon a common count for money due by account. So far as 
the time between April 10th and July 1st was concerned, the contract 
was executory, and we are of the opinion the plaintiff was limited to re- 
covery for damages for a breach thereof and could not recover the pre- 
miums due thereunder as a subsisting and continuing contract. 
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In Worthington v. McGarry, 149 Ala. 251, 42 South. 988, this court, 
speaking to a question involving this principle, said: 


“The question, then, is simply this: Whether or not a party, en- 
titled to a named consideration upon the performance of two services, 
can claim the compensation upon the performance of one of the services, 
alleging and proving that he was prevented in endeavoring to perform 
the other by the defendant. We think he cannot. The defendant, by 
directing the plaintiff not to proceed in reference to one of the services, 
altered and breached the contract. There was an implied term in the 
contract that the plaintiff should have an opportunity to perform both 
services, and, when his performance was prevented or dispensed with 
as to one, the contract was thereby set aside by the employer, and the 
plaintiff was relegated to a suit for damages for a breach of the con- 
tract or one on a quantum meruit for services actually performed.” 


The question is fully discussed in the case of Davis v. Bronson, 2 N. 
D. 300, 50 N. W. 386, 16 L. R. A. 655, 33 Am. St. Rep. 783, and many 
authorities cited in the note thereto. This case was cited with approval 
by this court in Davis v. State, 146 Ala. 120, 41 South. 681. See, also, 
pray: v. Windham, 137 Ala. 513, 34 South. 816; Darden v. James, 48 

la. 33. 

The premiums were figured on the total amount of wages paid em- 
ployees during each quarter. The assured had the service and was given 
the protection ,but plaintiff was prevented from performance of the ser- 
vices for the second quarter by the defendant’s direction. As to the sec- 
ond quarter, therefore, we do not think there could be recovery for these 
premiums on the common count; but plaintiff is remitted to a suit for 
damages for a breach of the contract. 

We are of the opinion, therefore, that the trial court committed 
error in so instructing the jury. For which the judgment must be re- 
versed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


OGILVIE v. AZTNA LIFE INS. CO. OF HARTFORD, CONN. 
(L. A. 6502.) 


(Supreme Court of California. Aug. 14, 1922. Rehearing Denied Sept. 
11, 1922.) 


209 Pacific Reporter, 26. 


4. INSURANCE — “ACCIDENTAL DEATH” AND “DEATH BY 
ACCIDENTAL MEANS” DEFINED. 


Where death results from an act, but was not designed and not 
anticipated by deceased, though it be in consequence of some act volun- 
tarily done by him, it is “accidental death’; where death is caused by 
some act of deceased not designed or intentionally done by him, it is 
“death by accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 449.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental.) 
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5. INSURANCE — INSTRUCTION IMPROPER, UNDER POLICY 
AGAINST DEATH BY ACCIDENTAL MEANS, WHICH 
FAILED TO DISTINGUISH ACCIDENTAL RESULT TO IN- 
SURED AND MEANS PRODUCING RESULT. 


In an action on a policy against “death by accidental means,” as dis- 
tinguished from “accidental death,’ an instruction was improper which 
told the jury that, if death of insured was due to a rupture caused by a 
strain, but was an unexpected result thereof, plaintiff could recover, since 
this fails to distinguish between the result to insured and the means by 
which that result was brought about. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


6. INSURANCE — DEFENDANT INSURER ENTITLED, UNDER 
POLICY AGAINST DEATH BY ACCIDENTAL MEANS, TO 
INSTRUCTION ON ORDINARY INCIDENTS OF PLOWING, 
WHEREBY DECEASED MET ACCIDENT. 

In such action, where there was evidence that insured’s death was 
caused by lurching of a plow he was using in hard ground, insurer was 
entitled to an instruction that, if there was no more lurch to the plow 
than was ordinarily incident to the plowing which insured was doing, it 
was not an accident for which insured could recover. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


8. INSURANCE — ERROR TO INSTRUCT THAT DEFENDANT 
MUST PROVE THAT DISEASE WAS PROXIMATE CAUSE 
OF DEATH, IN SUIT ON POLICY AGAINST DEATH BY 
ACCIDENTAL MEANS. 

In an action on a policy against death by accidental means, it was 
error to instruct that defendant must prove by a preponderance of evi- 
dence that disease was the proximate cause of death, and to refuse in- 
surer’s requested specific instructions to the contrary; nor was this er- 
ror cured by conflicting instructions that plaintiff must prove that death 
resulted from injuries effected solely through external and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


9. INSURANCE — INSTRUCTIONS AS TO DISEASE BEING 
PROXIMATE CAUSE OF DEATH, IN ACTION ON POLICY 
INSURING AGAINST DEATH BY ACCIDENTAL MEANS, 
HELD ERROR. 

In an action on a policy against death by accidental means, it was 
error to instruct that the presence of disease as a proximate contributing 
cause of insured’s death would be immaterial, unless it was also found 
that the disease itself would have caused death at approximately the same 
time without the aecident having occurred. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


11. INSURANCE—PROVISO REDUCING AMOUNT, IF INJURY 
RECEIVED WHILE DOING ACT PERTAINING TO MORE 
HAZARDOUS OCCUPATION, COVERS ISOLATED AND 
CASUAL ACTS, WHERE OCCUPATION IS NOT ACTUALLY 
CHANGED. 

Under a policy insuring against death by accidental means, which 
provides that the amount recoverable shall be reduced if insured is in- 
jured doing acts pertaining to an occupation more hazardous than that 
for which insured, it is not necessary, in order for the proviso to become 
operative, to show that insured had actually changed his occupation; that 
is, that the act in which he was engaged when injured was “habitual,” 
as distinguished from “casual.” 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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12. INSURANCE — INSURER HAS BURDEN OF PROVING AC- 
CIDENT OCCURRED IN MORE HAZARDOUS OCCUPATION 
THAN THAT FOR WHICH INSURED. 


Where insurer seeks to reduce amount recoverable, because insured 
met accident in an occupation more hazardous than that against which 
insured, the burden is on insurer to show certain occupations are in fact 
more dangerous than others, and not merely that he so classifies them. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


In Bank. 

Appeal from Superior Court, Los Angeles County; Paul J. Mc- 
Cormick, Judge. 

Action by Hattie L. Ogilvie against the A®tna Life Insurance Com- 
pany of Hartford, Conn. From a judgment for plaintiff, defendant ap- 
peals. Reversed. 


Gibson, Dunn & Crutcher and Norman S. Sterry, all of Los Angeles 
(Henry F. Prince, of Los Angeles, of counsel), for appellant. 
Meserve & Meserve, of Los Angeles, for respondent. 


Myers, J. pro tem. Plaintiff brought this action as beneficiary under 
a policy issued by the defendant insuring plaintiff’s husband “against dis- 
ability or death resulting directly and independently of all other causes 
from bodily injuries effected solely through external, violent, and acci- 
dental means.” Defendant appeals from the judgment on verdict in 
favor of the plaintiff for the full amount of the policy. It is conceded 
that the evidence is legally sufficient to support the verdict, and the ap- 
peal is predicated solely upon claimed errors of law in the admission and 
rejection of evidence and the giving and refusal of instructions. 

The allegation of the complaint was to the effect that the assured, 
while assisting a Japanese in doing some plowing, met with an accident, 
“in substance, that the said plow which the said James G. Ogilvie was 
using at said time, came in contact with a root or other obstruction un- 
foreseen, causing said plow and its plow handle to be given a severe 
wrench, thereby causing the said James G. Ogilvie to be given a severe 
wrench and strain,” as a result of which his heart was ruptured, and he 
died therefrom five days later. Defendant denied that assured sustained 
any injury from accidental means, and alleged that his death was caused 
and was contributed to by disease. 

The issues, so far as the right of recovery is concerned, may be 
stated as follows: (1) Did Mr. Ogilvie sustain an injury through acci- 
dental means? (2) If so, did such injury solely cause his death, or was 
his death contributed to by a pre-existing condition of disease? The 
evidence was amply sufficient to support a finding in favor of the defend- 
ant upon each of these issues, and as such a finding, upon either issue, 
would have precluded recovery, it becomes important to consider the 
claimed ‘errors. 

[1] Upon the trial the plaintiff offered in evidence the written report 
of his findings made by Dr. Wagner, the county autopsy surgeon, to the 
coroner, and filed with the county clerk. It was received in evidence 
over the objection of the defendant on the ground that it was hearsay and 
incompetent, and that Dr. Wagner was then present in court and avail- 
able as a witness. Counsel for defendant stipulated that Dr. Wagner 
was the duly qualified and acting autopsy surgeon and that the examina- 
tion and the report were regularly made by him in the performance of 
his official duties. This is the only basis suggested to us for its admissi- 
bility in evidence and it should have been excluded as hearsay. It was 
an unsworn statement, not subject to cross-examination, made by a 
stranger to this action, and made in the course of a proceeding to which 
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this defendant was neither party nor privy. Various sorts of public rec- 
ords are made receivable as prima facie evidence by virtue of express 
provision of statute, but we have been cited to no such statute as appli- 
cable to this report. 

[2] It is claimed that this error was rendered harmless by the fact 
that the defendant afterward called Dr. Wagner as its witness and proved 
by him the same facts embodied in his report as to the physical findings. 
We would be inclined to adopt this view, if the use made by the plaintiff 
of this report had gone no further. But the plaintiff then called Dr. 
Pallette as her witness, and, after defining and explaining to the jury 
the meaning of certain technical words found in the report, he testi- 
fied that the expression, “moderate degree of senile changes,” as used in 
the report, had no definite and fixed meaning in the medical profession. 
He was then asked “whether or not that report shows any disease or dis- 
eased condition of the heart’? This question was objected to upon the 
grounds among others, “that the statement itself it is not admis- 
sible;” “that it is mot permissible for this witness to ex- 
plain what is meant by another surgeon in making the report’; and 
that “it is not shown that this witness was present at the examination, or 
has any knowledge or means of knowing what the autopsy surgeon 
meant.” The objection was overruled, and the witness answered, “No.” 

Plaintiff's counsel do not attempt to justify this ruling, but assert 
that it was harmless. We cannot agree. The question of a diseased 
condition of the heart was one of the vital issues in the case. Defendant 
produced much evidence tending to establish such diseased condition. In 
the words of its counsel: 


“Since respondent could not establish an undiseased condition of the 
heart by the testimony of the coroner’s physician, she introduced his 
written report, and was permitted to have another doctor interpret that 
report as not showing a diseased condition, although the terms used ad- 
mittedly had no definite meaning in medical parlance.” 


But it is said that this error was “cured” by the fact that the de- 
fendant afterward called Dr. Wagner as a witness, who testified that he 
did find a diseased condition of the heart. We fail to see how this cured 
the error. It still left in the case the incompetent testimony on the side 
of the plaintiff, to which it is to be added that Dr. Wagner, as a witness, 
was apparently impeached in the eyes of the jury by his own report as 
interpreted by Dr. Pallette. 

The report as first admitted was limited to the portion thereof which 
stated the physical and pathological findings. Dr. Wagner, in his direct 
examination by defendant, mentioned that “there was a history of plow- 
ing that I had to embody in the notes.’ He was then asked upon cross- 
examination if that history formed a material part in his examination 
and opinion. He replied, “I had to take it into consideration.” Plain- 
tiff thereupon offered in evidence the entire report, containing the fol- 
lowing recital: “There was a history of a severe strain while plowing 
and striking a large root.” The court overruled defendant’s objection 
that it was hearsay, and admitted it in evidence. It was hearsay “twice 
removed,” and should have been excluded. It was not admissible for the 
purpose of impeaching the witness, because it did not tend to contradict 
or modify what he had testified to. 

[3] It was shown at the trial that after the autopsy an examination 
of the body was made by two physicians in behalf of the plaintiff and 
two others in behalf of the defendant by stipulation “under the terms of 
the policy.” As part of her case in chief, and before any witness had 
testified for defendant, plaintiff was permitted to show by her said two 
physicians that neither of defendant’s physicians, at the time of the ex- 
amination, made any statement to the effect that there was a diseased 
condition of the heart. This was over defendant’s objection, and without 
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showing that any conversation whatever took place at said time between 
any of said physicians. There was nothing, other than is here stated, to 
indicate that either of the physicians had any authority to make any ad- 
mission binding upon the defendant. There was a provision in the policy 
giving the defendant the right to examine the person of the assured at 
any time after injury. If this be regarded as indicating that the physi- 
cians had authority to make admissions in behalf of the defendant, 
nevertheless it was not shown that they had made admissions. It was 
merely shown that they made no denials, without showing any condition 
or circumstance which called upon them to say anything. 

[4] In considering the instructions given and refused, it is neces- 
sary to keep in mind the fact that the policy here sued upon did not in- 
sure against accidental death. It insured only against death as the result 
of accidental means. The distinction is well recognized in this state. 


“Where the death is the result of some act, but was not designed, 
and not anticipated by the deceased, though it be in consequence of some 
act voluntarily done by him, it is accidental death; but where death is 
caused by some act of the deceased, not designed by him, or not inten- 
tionally done by him, it is death by accidental means.” Olinsky v. Rail- 
way Mail Ass’n, 182 Cal. 669, 189 Pac. 835, 14 A. L. R. 784. 


[5] The trial court instructed the jury that: 


“The term ‘accident,’ as used in the policy here in question and in 
these instructions, denotes an event that takes place without one’s fore- 
sight or expectation, * * * or is an unusual effect of a known cause, 
and therefore not expected. * * * It is an event happening unex- 
pectedly or undesignedly.” 


This instruction, together with plaintiff's instruction No. V, which 
followed it, tells the jury in effect that, if the death of the assured was 
due to a rupture caused by a strain naturally incident to the exertion of 
plowing but was an unexpected result thereof the plaintiff could recover. 
It should not have been given because— 


“It fails to give effect to the plain language of the policy in that it 
does not distinguish between the result to the insured and the means 
by which that result was brought about. As we have already pointed 
out the insurance is not against accidental injury or death but is against 
death resulting from injuries effected by accidental means.” Rock v. 
Travelers’ Insurance Co., 172 Cal. 462, 467, 156 Pac. 1029, 1031 (L. R. 
A. 1916E, 1196). 


[6] The court refused the defendant’s request to instruct the jury 
to the effect that if the assured received a strain or wrench as a result 
of the sway or swinging of the plow, and there was no more lurch or 
sway or swing to the plow than is usual and ordinarily incident to the 
character of plowing that the assured was doing, it was not an accident 
for which recovery could be had under the terms of the policy. One of 
plaintiff's witnesses had testified that the ground where the assured was 
plowing had not been plowed for at least five years, and “was so hard 
you could not keep the plow in the ground”; that “the plow was jumping 
in and out of the ground.” Under such circumstances we think the de- 
fendant was clearly entitled to have this instruction, or the substance 
thereof, given to the jury. For like reasons, defendant's requested in- 
struction No. XIX, or the equivalent thereof, should have been given. 

[7] Complaint is made of the court's refusal to give either of several 
instructions requested by defendant to the effect that: 


“A theory cannot be said to be established in a civil case, where the 
facts and circumstances from which it is sought to establish such theory 
are consistent with it, and are also consistent with a contrary theory.’ 
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It is true that a verdict may not lawfully be predicated upon mere 
conjecture or speculation, and that, when two opposite conclusions ap- 
pear equally probable from all of the evidence, neither of them can be 
said to be proven; but, from the mere fact that both conclusions or 
theories are consistent with the facts proven, it does not necessarily fol- 
low that both are equally probable. If to the minds of the jury, under 
such circumstances, the one fairly appears more probable than the other, 
it is established by preponderance of the evidence. These instructions 
were properly refused. 

[8] The trial court erroneously instructed the jury to the effect that 
the burden rested upon the defendant to prove by a preponderance of the 
evidence that disease was a proximate cause of the death of the assured 
(Kellner v. Travelers’ Ins. Co., 180 Cal. 326, 181 Pac. 61, 63), and re- 
fused the specific instructions to the contrary which were requested by 
the defendant. This error was not cured by the giving of a conflicting 
general instruction to the effect that the burden was upon the plaintiff 
to prove by a preponderance of the evidence that the death resulted “from 
bodily injuries effected solely through external, violent, and accidental 
means.” Rathbun v. White, 157 Cal. 248, 253, 107 Pac. 309, 311. 

[9] The court further instructed the jury, in effect, that the presence 
of disease as a proximate contributing cause of the death of the assured 
would be immaterial, unless they also found that the disease itself would 
have caused the death of the assured at approximately the same time 
without the accident having occurred. This was in plain disregard of 
the terms of the policy, and substantially identical with an instruction 
which was expressly disapproved by this court in Kellner v. Travelers’ 
Ins. Co., supra. See, also, Clarke v. New Amsterdam Casualty Co., 180 
Cal. 76, 179 Pac. 195. 

Enough has been shown, we think, to make it apparent that this ver- 
dict was predicated upon an erroneous conception of the law, and to 
necessitate a reversal, even if we could assume that the verdict was not 
influenced by the admission of the incompetent testimony to which we 
have referred. 

Inasmuch as this case must be sent back for retrial it is proper that 
we consider the assignments of error relating to the amount recoverable 
under the policy. In the schedule of warranties attached to and a part 
of the policy, the assured stated his occupation as “Real estate and in- 
vestments,” with the duties “usual thereto.” He further stated therein: 


“T understand that risks are classified according to occupation, and 
that my occupation above described is classified preferred.” 


Section 20 of the policy provided: 


“Tf the insured is injured after having changed his occupation to one 
classified by this company as more hazardous than that herein stated, or 
is injured while doing any act or thing pertaining to any more hazardous 
occupation,” the amount recoverable should be reduced in inverse propor- 
tion to the premiums charged for the respective risks. (Italics ours.) 


The defendant conceded at the trial that the assured had not changed 
his occupation but its contention was that the manual labor of plowing 
is not incident to the occupation of “real estate and investments,” but is 
an act incident to the occupation of “farmer,” “farm laborer,” and ‘“com- 
mon laborer,’ each of which was classified by it as “hazardous,” and 
required a premium 2% times larger than was paid by the assured, and 
that the amount recoverable under the policy was thereby reduced from 
$7,500 to $3,000. 

[10] Defendant contended at the trial that the court should take 
judicial cognizance of the fact that plowing is not incident to the occu- 
pation of real estate and investments, but is incident to the other occu- 
pations above named and should have so informed the jury. The learned 
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trial judge might well have done so. Courts have taken judicial notice 
of the general character of business of a crematory of building and loan 
associations, of the lumber industry, of a barber shop and shoe-shining 
parlor, of a mercantile agency, and of professions generally. 

“The judicial notice which courts take of matters of fact embraces 
those facts which are within the common knowledge of all, or are of 
such general notoriety as to need no evidence in their support.” People 
v. Mayes, 113 Cal. 618, 625, 45 Pac. 860, 862; Edson v. Southern Pacific 
R. Co., 144 Cal. 182, 189, 77 Pac. 894. 


It must be conceded to be a matter of common knowledge that the 
manual labor of plowing is not ordinarily incident to the occupation of 
real estate and investments in large cities, but is an act incident to at 
least the occupations of farmer and farm laborer; and this is no less 
a fact because of the circumstance that men in the real estate business 
have been known to plow. 

[11] The question of the legal effect of the italicized words above 
quoted from the policy has not been adjudicated by the courts of this 
state. Some reliance is placed by plaintiff upon the line of decisions of 
which the case of Berliner v. Travelers’ Ins. Co., 121 Cal. 458, 53 Pac. 
918, 41 L. R. A. 467, 66 Am. St. Rep. 49, is an example, holding that the 
assured must have actually changed his occupation in order that such 
a proviso should become operative. But the language here relied upon 
by the defendant was not in the policy which was before this court 
in the Berliner Case. It is in fact asserted with apparent reason that the 
language here relied upon was embodied in defendant’s policies in re- 
sponse to the suggestion found in the opinion in the Berliner Case of a 
means by which the insurer might have avoided the result which there 
followed. This suggestion was in the following language: 


“If the company intended to say to the assured that if he did any 
act which did not strictly belong to his own occupation, but was em- 
braced more properly in some other business, and if thereby any harm to 
him accidentally resulted, that in such event he could claim nothing 
under his policy, it was easy for them to do so in plain language.” 

“That,” says the defendant, “is precisely what we have done, except 
that we have provided for a reduction of the amount, instead of a forfei- 
ture of the policy.” 


The United States Circuit Court of Appeals, Sixth Circuit, having 
before it a policy containing a provision identical with that here under 
consideration, as applied to a situation substantially analogous, held 
that the proviso would be inoperative unless the act in which the assured 
was engaged at the time of injury was “habitual,” as distinguished from 
“casual,” and that the case should have been submitted to the jury to 
determine which of these it was. Inasmuch as the court said in its opin- 
ion, “It does not appear that Reading [the assured] ever ran the elevator 
befor,” we are left in some doubt as to just what question it deemed 
should have been submitted to the jury. Gotfredson v. German Com- 
mercial Accident Co., 218 Fed. 582, 134 C. C. A. 310, L. R. A. 1915D, 
312. The Supreme Court of Iowa, in the case of Holiday v. American 
Mut. Acc. Ass’n, 103 Iowa, 178 72 N. W. 448, 64 Am. St. Rep. 170, held 
an identical policy provision to be inoperative as applied to the case of 
an assured who was injured by the accidental discharge of his gun while 
hunting. The Texas court, in a case presenting an exactly similar 
situation, refused to follow the Holiday Case, saying: 

“The decision is in the very teeth of language that is plain and 
simple, and had the effect of destroying the contract made by the parties 
and of substituting therefor one made by the court.” Lane v. General 
Accident Ins. Co. (Tex. Civ. App.) 113 S. W. 324. 

The Washington court, in a similar case, disapproved and refused to 
follow the Holiday Case, saying: 
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“It seems to us that the holding in the Iowa case practically reads 
out of the contract that clause’ (the one here under consideration). 
Green v. National Casualty Co., 87 Wash. 237, 151 Pac. 509. 


To the same effect are Montgomery v. Continental Casualty Co., 
131 La. 475 59 South. 907; Loesch v. Union Casualty & Surety Co., 176 
Mo. 654, 75 S. W. 621, and Ridgely v. A&tna Life Ins. Co., 160 App. Div. 
719, 145 N. ¥, Supp. 1075 (affirmed in 217 N. Y. 720, 112 N. E. 1073). 
We are of the opinion that the better reason, as well as the weight gives 
effect to the plain intent of the language used by the parties in their con- 


[12, 13] In view of what we have said above, it is unnecessary to 
review the numerous errors claimed to have been committed in the trial 
of this branch of the case. It should be pointed out, however, that the 
burden rests upon the defendant, in order to make good its claim in this 
behalf, to allege and prove that the occupation of “farmer,” or “farm 
laborer,” or “common laborer,” as the case may be, was in fact more 
dangerous than that of “real estate and investments,” not merely that it 
was so classified. Such is the plain intendment of the language used, 
construing it strictly, as we must, against the insurer. This the defendant 
did not do in the trial below, but the plaintiff waived this omission (so 
far as that trial was concerned) by proceeding throughout the trial as if 
the issue had been Properly presented. 

The judgment is reversed. 

We concur: Shaw, C. J.; Waste, J.; Lawlor, J.; Lennon, J.; Rich- 
ards, Justice pro tem. 


GRAND LODGE, BROTHERHOOD OF RAILROAD TRAINMEN 
v. SMITH. (No. 22736.) . 


(Supreme Court of Mississippi, Division A. July 10, 1922. Suggestion 
of Error Overruled Aug. 25, ) 


92 Southern Reporter, 837. 


(Syllabus by the Court.) 


1. INSURANCE—UNDER CONSTITUTION OF ORDER PRO- 
VIDING THAT CERTAIN CLAIMS SHOULD BE ADDRESS- 


ED TO ORDER’S BENEVOLENCE, THERE WAS NO LEGAL 
LIABILITY. 


Where a beneficiary certificate declared the holder entitled to partici- 
pate in the beneficiary department to the amount set forth in the consti- 
tution, which provided that claims for disability other than certain speci- 
fied claims should be addressed to the systematic benevolence of the or- 
der, and not be made the basis of any legal liability, and that this pro- 
vision might be pleaded in bar of any suit or action, the order was not 
legally liable to the member for a disability to which such provision ap- 
plied. 


(For other cases, see Insurance, Dec. Dig. § 790.) 


2. INSURANCE—MEMBER HELD NOT ENTITLED TO RE- 
COVER DUES PAID SUBSEQUENT TO DISABILITY FOR 
WHICH CLAIM DISALLOWED. 


Under the constitution of a benefit society, providing that claims 
for certain disabilities should be addressed to the benevolence of the 
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order, and that, if allowed, payment thereof should be considered a sur- 
render and cancellation of the certificate, where such a claim was dis- 
allowed the member could not recover back the dues paid subsequent to 
the injury to keep the certificate alive, as these payments were for in- 
surance which he obtained. 


(For other cases, see Insurance, Dec. Dig. 743.) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by Ike Smith against the Grand Lodge, Brotherhood of Rail- 
road Trainmen. From a judgment for plaintiff, defendant appeals, and 
plaintiff brings a cross-appeal. Reversed, and judgment rendered. 


Alexander & Alexander, of Jackson, and C. W. Collister, of Cleve- 
land, Ohio, for appellant. 
Watkins, Watkins & Eager, of Jackson, for appellee. 


MORTON v. AMERICAN NAT. INS. CO. (No. 176.) 
(Supreme Court of North Carolina. Sept. 27, 1922.) 
113 Southeastern Reporter, 561. 


INSURANCE—INSURER'S EVIDENCE HELD NOT TO HAVE 
RAISED ISSUE AS TO SUBSTANTIAL COMPLIANCE WITH 
CONTRACT AS TO REPORT OF INJURY. 


In an action on an accident policy requiring a report from insured’s 
attending physician every 30 days, if insured was disabled longer than 
30 days, where plaintiff, injured February 15, testified that he neither made 
report nor undertook to cause his physician to make any, after a pre- 
liminary report February 25, until the following December, defendant 
held entitled to instruction to answer negatively an issue as to plaintiff's 
substantial compliance with the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Superior Court, Carteret County; Crammer, Judge. 
Action by J. B. Morton agaiinst the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals New trial. 


Civil action to recover upon a health and accident insurance policy. 
Issues were submitted to the jury and answered by them as follows: 

“(1) Did plaintiff in good faith substantially comply with the con- 
tract of insurance as alleged in the complaint? A. Yes. 

“(2) What amount, if any, is plaintiff entitled to recover from de- 
fendant? A. $303.66, with interest from January 15, 1917.” 

From a judgment on the verdict in favor of plaintiff, the defendant 
appealed. 


Julins F. Duncan, of Beaufort, for appellant. 
E. H. Gorham, of Morehead City, for appellee. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. HODGE. (No. 2621.) 
(Court of Civil Appeals of Texas. Texarkana. Oct. 19, 1922.) 
244 Southwestern Reporter, 863. 


INSURANCE—UNPROVOKED MURDER IS “DEATH FROM AC- 
CIDENTAL CAUSE.” 


In absence of some qualifying exception, death from an unprovoked 
murder is within the terms of a policy covering death fiom accidental 
causes. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental.) 


Appeal from Harrison County Court; W. H. Strength, Judge. 

Action by A. A. Hodge, administrator of the estate of Roosevelt 
McLemore, deceased, against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Davidson, Blalock & Blalock, of Marshall, for appellant. 
Cary M. Abney, of Marshall, for appellee. 


Hopces, J. The appellee, as the administrator of the estate of Ro- 
osevelt McLemore, deceased, sued and recovered a judgment against the 
appellant for the sum of $133, the full amount of a life and accident pol- 
icy issued to the deceased, and the statutory attorney's fees. The policy 
stipulated that it should be in full force from date for death resulting 
from accidental causes, but if the insured died from natural causes within 
six months from the date of the policy his beneficiary should receive only 
half that sum. 

It is conceded that the deceased was assassinated by a third party and 
within the six months. In submitting the only disputed issue touching 
the validity of the policy, the trial court assumed that an unprovoked 
murder was an accidental death within the meaning of the policy. The 
holding is assigned as error. The assignment is overruled. The law is 
well settled that, in the absence of some qualifying exception, a death 
from such causes is, within the terms of the policy, an accident. See 1 
Corpus, Juris, p. 431, and the authorities there cited. 

A second assignment of error complains of the ruling of the court in 
admitting in evidence a letter written by the appellant prior to the institu- 
tion of this suit. The objection is without merit, and the assignment is 
overruled. 

The judgment is affirmed. 


————_—~. aa 


SCHILLING vy. TRAVELERS’ INS. CO. (No. 3762.) 
(Supreme Court of Utah. July 1, 1922.) 
208 Pacific Reporter, 496 


1. INSURANCE—LIMITATION OF TIME IN WHICH TO SUE 
ON INSURANCE POLICY HELD NOT TO APPLY TO A CON- 
TINUING INJURY. 


Where an accident insurance policy provided for the payment of $15 
per week for total and continuous disability “so long as the insured lives 
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and suffers such total disability,” a provision of the policy that no action 
should be brought unless brought within two years from the expiration 
of the time within which proof of loss was required by the policy did 
not relate to an action for an injury claimed to have caused total dis- 
ability; it being a continuing injury. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 


2. INSURANCE—BURDEN OF PROOF THAT RELEASE BY IN- 
SURED WAS FOR ALL LOSS TO BE SUFFERED IN THE 
FUTURE HELD TO BE ON THE COMPANY ISSUING AC- 
CIDENT POLICY. 


In an action on accident policy to recover total disability payments, 
where defendant set up a release which purported to be in full of plain- 
tiff's claim for indemnity under the policy on account of the injury, the 
burden was on the defendant to show that there was a dispute between 
the plaintiff and the defendant as to whether plaintiff would be entitled 
to any indemnity under the policy as a result of his injuries, and that 
plaintiff agreed to accept the money not only in settlement of the amount 
he was then claiming, but in satisfaction of any indemnity for any loss 
of time he might thereafter suffer as a result of his injuries. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from District Court, Salt Lake County; Ephraim Hanson, 
Judge. 

Action by Charles W. Schilling against the Travelers’ Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


F. C. Loofbourow, of Salt Lake City, for appellant. 
Benjamin L. Liberman, Willard Hanson, and Marioneaux & Beck, 
all of Salt Lake City, for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


INTERNATIONAL GLASS CO. v. KROUSE. (No. 2825). 
(United States Circuit Court of Appeals, Third Circuit. July 22, 1922.) 
282 Federal Reporter, 206 


3. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS OF 
fone AS TO EXISTENCE AND TERMS OF ORAL CON- 
TRACT. 


Evidence held to sustain finding of jury as to the existence and terms 
of an oral contract appointing plaintiff sole insurance broker of defend- 
ant company so long as he retained 25 shares of its stock, which he pur- 
chased at par in consideration of such appointment. 

(For other cases, see Insurance, Dec. Dig. § 100.) 


4. INSURANCE—EVIDENCE HELD TO SHOW BREACH OF 

CONTRACT. 

Where defendant company made an oral contract with plaintiff, ap- 
pointing him its sole insurance broker so long as he retained 25 shares 
of its stock, which he purchased at par in consideration of the agree- 
ment, and defendant company subsequently assigned all its property to 
another company, which assumed the agreement, the admission of de- 
fendant that it had not placed all of its insurance with plaintiff during 
the time he retained the stock, but had placed insurance with other 
brokers, was sufficient to show its breach of the contract. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. W. Whitaker Thompson, Judge. 

Suit by Clarence A. Krouse against the International Glass Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Thomas Raeburn White, of Philadelphia, Pa., for plaintiff in error. 
Winfield W. Crawford, of Philadelphia, Pa. for defendant in error. 


Before Buffington, Woolley, and Davis, Circuit Judges. 


Davis, C. J. This suit was brought by the plaintiff, an 
insurance broker, to recover damages for the breach of an alleged oral 
contract. The real question is whether or not there was sufficient tes- 
timony as to the existence of a contract to justify submitting the case 
to the jury or to sustain the verdict found by it. 

In his statement the plaintiff averred that Mr. R. C. Ware, secretary 
and treasurer of the International Glass Company of New Jersey, which 
later assigned all its property to the International Glass Company of 
Delaware, requested him to purchase 25 shares of the capital stock 
of the New Jersey Company, of the par value of $100 each; that if he 
would do so the company would appoint him its insurance broker as 
long as he retained the stock, “with full power and authority to take 
charge of and transact and place, cancel and replace all the insurance of 
the company, and act as the company’s insurance broker in all matters 
pertaining to its insurance affairs”; that the agreement between him and 
Mr. Ware was ratified by the company at a meeting of the board of 
directors; that, relying upon the representation thus made, he purchased 
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25 shares of the stock of the company and acted as its sole insurance 
broker for a period of two years; that he still owns the 25 shares in 
the Delaware Company, given in exchange for those of the New Jersey 
Company at the time its property was taken over by the Delaware Com- 
pany, and that in violation of the terms of the contract the defendant 
refuses to place its insurance through plaintiff and to accept renewals 
of policies procured by him, but is doing so through other brokers. 

The case was tried to a jury, which returned a verdict for plaintiff, 
and the defendant contends that: (1) There was no evidence that the 
contract averred in the statement had been entered into by the plain- 
tiff and the New Jersey Company; and (2) no breach of the contract 
was shown. 

In proof of the contract plaintiff produced testimony tending to 
show that he had been the insurance broker of the New Jersey Com- 
pany for two years. Mr. Ware, his friend, told him that, so long as 
he was secretary and treasurer of the company, he, the plaintiff, would 
probably retain the insurance as broker of the company, but that the 
purchase by him of 25 shares of stock would make his position “cer- 
tain” and he would continue to have the insurance account with the 
company. On being asked if the directors would approve the agree- 
ment, Mr. Ware said he would find out. Later Mr. Ware told him, 
in the presence of Mr. Boaul Fredericks, general manager of the com- 
pany, that “Mr. Fredericks would agree to such an agreement.” After 
the meeting with the plaintiff and Fredericks, Mr. Ware reported to 
the board of directors that the “deal” with the plaintiff had been con- 
summated; that Mr. Krouse had agreed to purchase $2,500 worth of 
stock of the company, and that he had arranged-to carry the insurance 
of the company with him as long as he was satisfactory. 

Thereafter the arrangement between Mr. Ware and the plaintiff was 
brought up at a formal meeting of the board of directors some time 
between July 18 and October 11, 1917, but no record of any meeting 
between those dates could be found in the minute book. There was, 
however, a page of the minute book missing between the record of 
the meeting of July 18 and October 11, 1917. The president of the 
company, however, testifying as to the report of the arrangement be- 
tween Messrs. Ware and Krouse, said “that [the agreement] was ratified 
[by the board of directors] and these minutes should show it,” but that 
the minute of the meeting had been removed from the book. In ac- 
cordance with the ratified agreement, plaintiff purchased 25 shares of 
the stock of the New Jersey Company, and soon thereafter Mr. Ware 
wrote the general manager of the company to place all insurance through 
the plaintiff. This was done until some time after November, 1919. Mr. 
L. H. Wood, president of the company succeeding Mr. Mulford, testi- 
fied that after the controversy arose there was talk among the members 
of the board of directors that there was a contract between the plaintiff 
and the company. 

[1] The existence of the contract alleged by the plaintiff was de- 
nied, and the evidence by which the contract was sought to be estab- 
lished disputed, and so it was not for the court to declare as a matter 
of law that there was no such contract; but it was for the jury to say, 
under all the evidence, whether or not as a fact such contract did ex- 
ist. Henderson Bridge Co. v. McGrath, 134 U. S. 260, 275, 10 Sup. Ct. 
730, 33 L. Ed. 934. The existence and terms of a contract, within rests, 
if it exists at all, upon actions and oral communications and agreements 
between the parties, are for the jury to determine. Sines v. Superintend- 
ents of Poor, 55 Mich. 383, 21 N. W. 428; Blount v. Guthrie, 99 N. C. 
93, 5 S. E. 890. In the former case Chief Justice Cooley said: 

“But when the question is whether parties, by oral communication 
and by their acts, have entered into a contract, the conclusion to be de- 
duced is not one of law, but of fact, and must be determined as such. 
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The contract itself, if there is one, is a fact, to be arrived at on a con- 
sideration of other facts, and, if there is any evidence tending to prove 
it, must be found like any other fact, by a jury, or by the court acting 
in the place of a jury.” 


[2, 3] The learned trial judge submitted to the jury the question of 
whether or not the defendant entered into a contract with the plaintiff 
under which it agreed to employ him as its insurance bioker so long 
as his work was satisfactorily done, and so long as he continued to hold 
the 25 shares of stock, and the jury found as a fact that the defendant 
did enter into the contract, and awarded damages for breaching it. That 
finding settles the question, and is binding upon us, if there was evidence 
sufficient to sustain it. We think the evidence, if believed by the jury, 
justified the conclusion that there was an agreement between Ware and 
Krouse, that it was ratified by the board of directors, that the ,.aintiff 
performed his part by purchasing the stock, and the New ¢t* s-« Com- 
pany did likewise by employing him as its sole insurance vroxer for a 
period of two years or more thereafter. 

[4] Defendant contends that “no breach of contract was shown.” 
and that plaintiff cannot recover, even though the existence of a con- 
tract is established, because the contract was not made with the Dela- 
ware Company. The International Glass Company of New Jersey as- 
signed all its property to the International Glass Company of Dela- 
ware, which at the same time assumed all the liabilities and obligations 
of the New Jersey Company. One of the obligations assumed was the 
duty of the Delaware Company to perform the contract between the 
plaintiff and its assignor. The defendant admits, and the evidence dis- 
closes, that it “has not placed all its insurance with the plaintiff.” but 
has placed “insurance through other brokers.” ‘g 

In thus violating its assumed obligations, the defendant was liable 
to damages, and the judgment of the District Court is affirmed. 


EDDY v. UNITED STATES FIDELITY & GUARANTY CO. (No. 
5956.) 


(United States Circuit Court of Appeals, Eight Circuit. June 15, 1922.) 
281 Federal Reporter, 628. 


1. INSURANCE—PRINCIPLE HELD ENTITLED TO BE FULLY 
ADVISED OF MANNER OF CONDUCT OF BUSINESS AND 
TO HAVE ITS JUDGMENT AND INSTRUCTIONS PREVAIL. 
Under contract between guaranty company and agent authorized to 

write indemnity contracts. requiring him to report all risks assumed, 
keep complete records of business, and conform to all regulations and 
conditions of company’s letters, circulars. and books of instructions. the 
company had a right to be fully advised as to the manner in which its 
business was being conducted by the agent, and to have its judgment and 
instructions, and not those of the agent, prevail. 


(For other cases, see Insurance. Dec. Dig. § 80.) 


2. INSURANCE—GUARANTY COMPANY HELD ENTITLED TO 
INSPECT OR HAVE RISKS INSPECTED BEFORE ISSUANCE 
OF INDEMNITY CONTRACTS BY AGENT. 
Under contract between guaranty company and agent authorized to 
issue indemnity contracts, requiring to report all risks, keep com- 


40——-Vol. LX. 
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pleted records, and conform to its letters, circulars, and instructions, it had 
the unquestioned right to inspect or have inspected prospective risks be- 
fore the issuance of indemnity contracts by the agent. 


(For other cases, see Insurance. Dec. Dig. § 80.) 


5. INSURANCE—GUARANTY COMPANY MAY PROVIDE FOR 
CANCELLATION OF AGENT’S INDEMNITY CONTRACTS 
BY OTHERS. 


A guaranty company had an undoubted right to provide for the can- 
cellation of indemnity contracts written by an authorized agent, and to 
impose the duty of making such cancellations on any agent or represen- 
tative who might wish to assume the task and whom it might empower. 


(For other cases, see Insurance. Dec. Dig. § 228.) 


Appeal from the District Court of the United States for the East- 
ern District of Missouri; Charles B. Faris. Judge. 

Suit by the United States Fidelity & Guaranty Company against 
Henry W. Eddy. From an interlocutory order granting an injunc- 
tion, defendant appeals. Modified. 


Randolph Laughlin, of St. Louis, Mo. (Thomas T. Fauntleroy, A. 
L. Abbott, P. H. Cullen, and John B. Edwards, all of St. Louis, Mo., 
on the brief), for appellant. 

Thomas M. Pierce and Samuel H. Liberman, both of St. Louis, 
Mo. (Joseph A. McCullough, of Baltimore, Md., on the brief), for ap- 
pellee. 


Before Lewis, Circuit Judge, and Trieber and Follock, District 
Judges. 


Pottocok, D. J. This appeal brings up for review an in- 
terlocutory order of injunction granted appellee, as complainant below, 
under the terms and conditions of a written contract entered into be- 
tween the parties on the 6th day of October, 1917, by the terms of which 
appellant, defendant below, was appointed as a special agent for a term 
of 10 years, under the terms, conditions. and provisions therein written. 
The parties for convenience will be designated as on the record made in 
the trial court. 

There are no disputed questions of fact involved in the case. The 
entire matter depends upon the true construction of a provision of the 
contract, viewed as an agency contract, creating a relation of trust and 
confidence between the parties. such as that relation in law implies. The 
disputed provision of the contract reads as follows: 


“The party of the first part shall report to the party of the second part 
all risks assumed under the aforesaid specially described policies, and shall 
keep complete records of all business transacted on behalf of the party of 
the second part, and shall render to the party of the second part, through 
its branch office located in the city of St. Louis; state of Missouri. at the 
close of each month, upon monthly account blanks to be furnished for that 
purpose by the party of the second part, a statement of all the business 
procured through the said agency during the current month, and shall 
make full settlement with the party of the second part, through its 
branch office in the city of St. Louis, on or before the 15th day of the 
month succeeding, of all moneys due the party of the second part here- 
under, and he shall conform to all the regulations and conditions of the 
party of the second part’s letters, circulars, and books of instructions to its 
agents and account blanks for the keeping and rendering of accounts. All of 
the said policies shall be consecutively numbered, and it is agreed that 
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said party of the second part shall at all times have the right to audit 
the books and accounts of the party of the first part.” 


It is the contention of defendant this provision of the contract re- 
lates solely and alone to the way and manner in which the accounting 
between his office and that of the complainant and its customers should 
be kept. As to other matters, such as what risks should be assumed 
by complainant, or on what terms the same should be canceled, as to the 
manner in which the business should be conducted, etc., all such matters 
were beyond the control of complainant and exclusively within the 
power of the defendant as agent. At the trial, in harmony with that 
construction which the court placed upon the provision of the contract 
quoted above, defendant was restrained and enjoined in three particulars, 
namely: 


First. “From issuing certificates of insurance in any places or in any 
states wherein the plaintiff has branch office inspectors until the premises 
of the applicants for such certificates of insurance have been inspected by 
said inspectors, and until and unless said inspectors have advised the 
defendant that the risk is satisfactory from the standpoint of the moral 
and physical hazard involved.” 


Second. “From refusing to make cancellations of certificates of in- 
—- issued by the defendant, when directed to do so by the plain- 
tiff.” 

Third. “From issuing and publicly distributing circulars printed and 
literature in connection with the conduct of the defendant’s agency for the 
plaintiff, unless and until the same have been submitted for approval to 


the plaintiff, and unless and until the same have been approved by the 
plaintiff.” 


Hence this appeal. 

[1, 2] Coming now to a consideration of the language of the con- 
tract, and the construction it should receive in this case, it must be 
borne in mind at all times the contract in terms and legal intendment 
is one creating an agency, in which complainant is the principal and 
defendant the agent or representative merely; that the business done 
under this contract by defendant is the business of complainant, not 
that of defendant; that the obligations made with third parties are 
the obligations of complainant, and not those of defendant. Viewed 
as an instrument of this character and legal nature, considering it as 
a contract creating a fiduciary relation, imposing upon defendant the 
fidelity which the law universally demands of an agent to his princi- 
pal, and further that the contract is one engaging the personal serv- 
ices of the defendant, terminate at the will of either party, in the absence 
of an express agreement to the contrary, it must be thought the disputed 
provision of the contract contemplates more than the mere matter of the 
keeping of accounts as is contended by defendant. On the contrary, that 
the disputed provision was incorporated in the contract for the purpose 
of making certain the principal should be fully advised as to the man- 
ner in which its business was being conducted by defendant, and, further, 
that in the matters therein specified the judgment and instructions of the 
principal, and not the agent, should prevail. In short, we agree with the 
construction the learned trial judge has placed upon the disputed provision 
of this contract. This being the true intent and meaning of the contract, 
there can be no doubt of the unquestioned right of complainant to inspect 
or have inspected the risks by it assumed through its agent, the defendant, 
under the peculiar circumstances of this case, before it should become 
bounden on indemnity contracts of the nature here disclosed. And more 
especially is this true under the changed conditions brought about by the 
Eighteenth Amendment and the Volstead Act (41 Stat. 305) in case of 
indemnity contract against burglaries of and larceny from drug stores 





628 Insurance Law Journal, Vol. 60. _[ Nov.-Dec., 1922 


or other like places which may be thought to contain intoxicating liquors. 

Again, as the proofs disclose, the defendant has arrogated to him- 
self the exclusive right to issue such indemnity contracts and make 
them binding upon complainant, his principal, and as he has in his pos- 
session the blank forms of such contracts made binding solely at his 
pleasure and by his signature, it is entirely too evident the form of such 
circular letters and advertising as was being conducted by defendant 
without the knowledge or approval of complainant, on many grounds 
and for many reasons, as we have construed the contract, may not and 
should not be permitted by complainant, having regard for its duty in the 
management of its business and corporate affairs, and its good name, 
and security in the transaction of such business. 

[3] Therefore, in so far as ground 1 of the order relating to the 
right of complainant to make or have made prompt and reasonable in- 
spection of the moral and physical risks it assumes before being obligated 
thereto by the act of defendant, its agent; and, third, in regard to the 
circularization and advertisement of the business of complainant in such 
manner as defendant might desire, without regard to the wishes or ap- 
proval of complainant, as it had reserved the right to do under the con- 
tract, we are of the opinion the order appealed from is just and right, 
and should be affirmed, and it is accordingly affirmed. 

[4] As to the second ground of injunction, that is, that part of the 
order which restrains defendant from refusing to make cancellation of 
cuntracts made by complainant through defendant as its agent, the right 
of complainant to such order, and, indeed, the very necessity for the 
same, is a question of more doubt, and for this reason: The order in 
this part is not in the form of a restraining order on the defendant, for- 
bidding him doing an act injurious to the rights of complainant, but is in 
form mandatory; that is, made mandatory by restraining defendant from 
refusing to do an act required of him by complainant as its agent. Now, 
while there can be no doubt of the right and power of complainant by the 
form of its contracts of indemnity to reserve the right to cancel the 
same on such grounds, and for such enumerated causes as are reasona- 
ble in their nature, and to make or have made such cancellation when the 
contingency or cause for cancellation arises, yet that it can impose this 
duty on defendant by way of enjoining him from refusing to make such 
cancellation, in the absence of a positive stipulation in the contract to 
make the same on request of complainant, and this contract nowhere so 
provides, is involved in grave doubt. Indeed, whether a court of equity 
should, by way of punishment for contempt of such an order, in the 
event it should be violated by the agent, attempt the enforcement of even 
a positive stipulation in a contract for the personal services of an agent, 
is also involved in much doubt, and should not be resorted to, unless of 
imperative necessity, if at all, as trenching too closely upon the decree- 
ing specific performance of a contract for the personal services of an 
agent, by injunction. 

[5] As has been stated, the right of complainant to provide for the 
cancellation of its contracts is undoubted. This being true, it can im- 
pose the duty of making such cancellations in fact on any agent or 
representative who may wish to assume the task and complainant may 
lawfully empower. 

Hence the order on defendant to make cancellation of contract is 
en set aside, and, so modified, the order of injunction will 
stand, 
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STATE v. LUMBERMEN’S INDEMNITY EXCHANGE..- (No. 2014.) 
(Supreme Court of Arizona. Sept. 27, 1922.) 
209 Pacific Reporter, 294. 


1. INSURANCE — STATE MUST PAY EXAMINER'S FEES FOR 
INVESTIGATING FOREIGN INSURANCE COMPANIES BE- 
FORE LICENSING THEM IN THE STATE, 


Civ. Code 1913, par. 3380, provides that the expense of investigating 
a foreign insurance company before licensing it to do business in the state 
“shall be borne * * * by the company so examined,” but, evidently 
contemplating that the state would have in its employ regularly a salaried 
examiner for that purpose, provided further: “But the examiner or ex- 
aminers * * * shall not charge any fee to, nor receive any compen- 
sation from any insurance company for their services, and shall be al- 
lowed only their actual traveling * * * expenses” Held that, though 
the state subsequently is without a regular examiner, it cannot, in con- 
travention of the statute, charge a company directly or indirectly for 
the services of an examiner hired especially to investigate it. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


3. INSURANCE—AGREEMENT OF INSURANCE COMPANY TO 
PAY STATE EXAMINER FOR HIS SERVICES UNEN- 
FORCEABLE. 

An agreement by a foreign insurance company to pay for the serv- 
ices of an examiner necessary before it could be licensed to do business 
in the state, made in contravention of Civ. Code 1913, par. 3380, requir- 
ing the state to pay for such services, held unenforceable against the com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Superior Court, Maricopa County; R. C. Stanford, 
Judge. 

Action by the State of Arizona against the Lumbermen’s Indemnity 
Exchange, a corporation From judgment for the defendant, plaintiff 
appeals. Affirmed. 


W. J. Galbraith, Atty. Gen., and Geo. R. Hill, Asst. Atty. Gen., for 
the State. 
C. B. Wilson, of Flagstaff, for appellee. 


<> 


CARR v. INTERNATIONAL INDEMNITY CO. (Civ. 3840.) 
(District Court of Appeal, Second District, Division 1, California. July 
25, 1922.) 


209 Pacific Reporter, 83. 


1 INSURANCE—EXCEPTION OF GLAZING DAMAGE IN PLATE 
GLASS WINDOW POLICY HELD INAPPLICABLE TO 
BREAK AFTER COMPLETION OF GLAZING. 


Cause in policy against breakage of plate glass in window, excepting 
insurer from liability for damage by glazing, inapplicable to a break after 
the work of glazing had been completed. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
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2. INSURANCE—UNDER EXCEPTION IN PLATE GLASS WIN- 
DOW POLICY, BREAK MUST HAVE BEEN CAUSED BY UN- 
WORKMANLIKE MANNER OF INSTALLING. 


For clause in plate glass window policy, excepting from insurer’s 
liability any damage “occurring before the glass is completely glazed in 
a workmanlike manner,” to avail insurer, the break, occurring after the 
glazing had been completed, must have been caused by unworkmanlike 
manner of installing the glass. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE — INSURER HELD TO HAVE BURDEN OF 
SHOWING LOSS WITHIN EXCEPTION TO LIABILITY. 
On insured making prima facie showing of loss within the terms of 
the policy, insurer has burden of showing it was within some exception 
to liability. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from Superior Court, Los Angeles County; L. H. Valen- 
tine, Judge. 

Action by J. E. Carr against the International Indemnity Company 
Judgment for plaintiff, and defendant appeals. Affirmed. 


W. I. Gilbert, of Los Angeles, for appellant. 


Donald Barker and William H. Neblett, both of Los Angeles, for 
respondent. 


OVERLAND-RENO CO. v. INTERNATIONAL INDEMNITY CO. 
(No. 23758.) 


(Supreme Court of Kansas. July 8, 1922.) 
208 Pacific Reporter, 548. 


(Syllabus by the Court.) 


INSURANCE — CONTRACT TO PROTECT AUTOMOBILE 
DEALER AGAINST “THEFT,” ROBBERY, OR PILFERAGE 
HELD TO PROTECT AGAINST SWINDLING. 

Following Hill & Howard v. North River Insurance Co., 111 Kan. 

—, 207 Pac. 205, it is held that, under a contract of insurance against 

“theft, robbery or pilferage,” the act of the swindler by which the owner 

of the insured property is swindled out of it through false pretenses or 

other fraudulent trick or device with the preconceived intent and plan 
of the swindler not to pay for it is a species of theft for which the in- 
surance company is liable. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Theft.) 


Appeal from District Court, Reno County; G. W. Fairchild, Judge. 
Action by the Overland-Reno Company, a partnership consisting of 
L. E. Mayfield and J. B. Wilson, against the International Indemnity 
Company. From a judgment for defendant, plaintiff appeals. Reversed. 


Wm. H. Burnett, of Hutchinson, for appellant. 
Malloy, Davis & White, of Hutchinson, for appellee. 
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Jounston, C. J. The Overland-Reno Company asked a recovery 
against the Indemnity Company on the basis that a certain insurance 
policy issued by the defendant covers an automobile which was fraud- 
ulently obtained from it through a false and fictitious check, and that it 
was obtained in such a way as to constitute theft within the meaning of 
the insurance policy. In its petition plaintiff alleged that one E. C. Dol- 
son came to its place of business and represented that he was in the mar- 
ket to purchase an automobile, wanted to buy a light car, and that one 
of the agents of the plaintiff proceeded to show him a car. After some 
demonstration and negotiations, Dolson concluded to purchase a roadster. 
He represented to the agent of plaintiff that he was a farmer living six 
miles from Hutchinson; he had the appearance of being a farmer; his 
statements were accepted as being the truth, and the check issued by him 
was received as genuine, and without objection. The agent had no au- 
thority to accept anything but cash, and was not authorized to accept a 
check in lieu of cash without the approval of the plaintiff. Dolson rep- 
resented that he had a bunch of cattle in the stockyards in the east part 
of Hutchinson, and was in a hurry to go and take care of them, and he 
did not return and complete the transaction until after the banks were 
closed for the day. The plaintiff did not learn there had been a sale 
until the day following the transaction, when a member of the company 
took the check to the bank and deposited it, thinking that it would go 
through the clearing. The check did not go through the clearing on that 
day, which was Saturday, and he did not learn that it was fictitious and 
forged until Monday, the 19th of April, when he notified the sheriff, and 
made every reasonable effort to ascertain the location of Dolson and the 
automobile, but without success. It is alleged in effect that the represent- 
tions made by Dolson were false, and were made for the purpose of un- 
lawfully gaining the possession of the plaintiff's automobile; that the 
check given was fictitious, forged, and fraudulent; that the frauds were 
committed with no intention of purchasing the automobile, but for the 
unlawful purpose of depriving plaintiff of its property. It further al- 
leged that, upon discovery of the fraud, it notified the sheriff and made 
every effort to find Dolson and the automobile, but no trace of either 
was found. It alleged that three days after the theft it gave the de- 
fendant written notice that the theft had been committed, and subse- 
quently rendered a sworn statement to it of the value of the property lost. 

The question in the case is whether the obtaining of the automobile 
in the way described constituted a larceny under the contract of insur- 
ance? It provided insurance against theft, robbery, or pilferage, ex- 
cepting that committed by persons in the household service or employ- 
ment of the assured. The plaintiff insists the term “theft” as used is 
equivalent to larceny, and that, as Dolson fraudulently gained posses- 
sion of the automobile by a preconceived plan, with the intention of de- 
priving the owner of its property. a theft was committed. As will be 
observed, the facts pleaded are quite similar to those involved in Hill & 
Howard v. North River Ins. Co., 111 Kan. —, 207 Pac. 205. That de- 
cision, which was made since the judgment in this case was rendered, is 
controlling here. It was decided that: 


“The prevailing rule is that any scheme, whether involving false pre- 
tenses or other fraudulent trick or device, whereby an owner of property 
is swindled out of it with the preconceived intent of the swindler not to 
pay for it, is classed as larceny and is punished accordingly.” 


In the syllabus of the case it was declared that: 


“Under a contract of insurance issued to protect a dealer in auto- 
mobiles against ‘theft, robbery or pilferage.’ the act of a swindler who 
deprived the insured of an automobile by means of a preconceived plan 
which involved impersonation, misrepresentation, and fraud was a species 
of ‘theft’ for which the insurance company was liable.” 
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Following that ruling, the judgment of the trial court must be re- 
versed. 
All the Justices concurring. 


WELLS, Insurance Com’r, vy. GUARDIAN CASUALTY & GUAR- 
ANTY CO. er at. (No. 3804.) 


(Supreme Court of Utah. July 3. 1922.) 
208 Pacific Reporter, 497. 


INSURANCE — COURT SUPERVISING OPERATION OF RE- 
CEIVER FOR INSURANCE COMPANY HAS DISCRETION 
TO FIX TIME WITHIN WHICH CLAIMS MUST BE FILED. 
A court under whose supervision a receiver of an insolvent insurance 

company operates has discretionary power to fix the time within which 

claims shall be filed. and to fix a reasonable time within which the filed 
claims shall be fixed and liquidated, and is not bound to give prefer- 
ence to those insurers whose claims were filed, ascertained. and liquid- 
ated at and prior to the date of appointment of the receiver. 

(For other cases, see Insurance, Dec. Dig. § 51.) 


Appeal from District Court. Salt Lake County; M. L. Ritchie, Judge. 

Proceeding by Rulon S. Wells, Insurance Commissioner of the State 
of Utah. against the Guardian Casualty & Guaranty Company. From 
an order requiring Bankers’ Trust Company, a receiver for defendant. to 
pay out of the funds a certain dividend to all creditors whose claims had 
been filed within the time specified by the court, and that had been ascer- 
tained and liquidated on or before July 10, 1921, the Ray Consolidated 
Copper Company and others appeal. Order approved and affirmed. 


Dickson, Ellis & Adamson and L. E. Tripp, all of Salt Lake City, for 
appellants. 

Harvey H. Cluff, Atty. Gen., and Allen T. Sanford and Stewart, 
Stewart & Alexander, all of Salt Lake City, for respondent. 


LATTARULO v. NATIONAL SURETY CO. 


(Municipal Court of City of New York, Borough of Manhattan, Ninth 
District. June, 1922.) 


196 New York Supplement, 98. 


{NSURANCE—WHEN PERMIT TO DEAL IN LIQUOR DENIED, 
PREMIUM ON REQUIRED BOND MUST BE RETURNED. 


Where plaintiff applied to Commissioner of Internal Revenue for a 
permit to deal in intoxicating liquor, and under a departmental regula- 
tion requiring submission of a bond with the application he procured and 
submitted a bond issued by defendant, held that, on the rejection of his 
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application, he was entitled to the return of the premium paid; the con- 
sideration having failed, because no risk had ever been entered on under 
the bond. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Action by Donato Lattarulo against the National Surety Company 
to recover on bond premium. Judgment for plaintiff. 


See, also, 192 N. Y. Supp. 721. 


Frank, Weil & Strouse, of New York City (Samuel F. Frank, of 
New York City, of counsel), for plaintiff. 
William R. Page, of New York City, for defendant. 


SPIEGELBERG, J. This is an action to recover a premium of $1,000 
paid by the plaintiff to the defendant. The plaintiff applied to the Com- 
missioner of Internal Revenue for a permit to deal in nonbeverage 
alcoholic liquor. Pursuant to section 6 of title 2 of the National Pro- 
hibition Act (41 Stat. 310), which authorized the federal prohibition com- 
missioner to require a bond in such form and amount as he may prescribe 
to insure compliance with the terms of the permit, a departmental regu- 
lation was adopted whereby every applicant for a permit was required 
to submit a bond with the application, which bond had to be approved 
by the commissioner. In compliance therewith, the plaintiff procured on 
May 26, 1920, a bond from the defendant. The bond ran in favor of the 
United States in the sum of $100,000, securing compliance by the plain- 
tiff with the provisions of the National Prohibition Act and regulations 
adopted pursuant thereto, and the permit issued thereunder. After con- 
siderable delay the plaintiff’s application for the permit was rejected by 
the prohibition commissioner. On November 9, 1920, the plaintiff re- 
turned the bond to the defendant and demanded the return of the pre- 
mium. The bond did not bear the indorsement of the approval by the 
commissioner, although the rejection of the permit was not due to any 
error in, or inadequacy of the bond. 

Upon these facts I am of the opinion that the plaintiff is entitled to 
the return of the premium. The money was paid to secure the United 
States against any violation by the plaintiff of the National Prohibition 
Act and the regulations passed pursuant thereto. This contingency 
never took place. It formed the basis of the contract between the 
parties, upon the strength of which the premium was paid. The fed- 
eral authorities required the bond before the plaintiff's application for 
a permit could be considered. The defendant knew that the bond had 
to be approved by the prohibition officials. A blank was left for that 
purpose upon the printed bond prepared by the defendant. The ap- 
proval depended upon the granting of the permit. The defendant ex- 
acted the payment of the premium in advance, but in the eyes of the law 
it became due only upon the assumption by the defendant of the risk of 
the bond. There was no liability on the part of the defendant until the 
issuance of the permit. The defendant never incurred the risk. It is 
elementary that the risk of the insurer is the principal foundation of the 
contract. In this case some act, to wit, the issuance of the permit, was 
required to be performed before the contract had an inception. The 
failure to procure the permit left the defendant without risk. We have 
here a clear case of failure of consideration. It is settled law that if the 
risk has never been entered on, the premium must be returned. The 
leading case is Tyrie v. Fletcher, 2 Cowp. 666, decided in 1777 by Lord 
Mansfield. He says: 

“Where the risk has not’ been run, whether its not having been run 
was owing to the fault, pleasure, or will of the insured, or to any other 
cause, the premium shall be returned; because a policy of insurance is a 
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contract of indemnity. The underwriter receives a premium for run- 
ning the risk of indemnifying the insured, and whatever cause it be ow- 
ing to, if he does not run the risk, the consideration, for which the pre- 
mium or money was put into his hands, fails, and therefore he ought to 
return it.” 

Lord Mansfield’s ruling has been followed by the courts and text- 
writers. In 2 Joyce on Insurance, § 1390, it is said: 


“Premium and risk are both of the very essence of the contract, and 
each is dependent upon and inseparable from the other. The very life 
of the contract involves the presumption of a risk, and the assurer is paid 
the premium or price of insurance to take upon himself the peril or 
event insured against. It therefore necessarily follows that if the risk 
has not attached, or if no part of the interest insured is exposed to any 
of the perils insured against, the insurer has no claim to the premium; 
if paid, it must be returned” in the absence of fraud by insured. 


To the same effect see Richards on Insurance (3d Ed.) 76, and 2 
May on Insurance (4th Ed.) § 567. Thus it has been held in Wadding- 
ton v. United Insurance Co., 17 Johns. 23, that where marine insur- 
ance was issued upon the cargo of a ship to be carried from one port 
in Europe to another, and the voyage was not made, the premium paid 
under the policy was recoverable, inasmuch as the risk had never at- 
tached. In Jones & Abbott v. Insurance Co., 90 Tenn. 604, 18 S. W. 
260, 25 Am. St. Rep. 706, it was held that the insured was entitled to 
the return of the premium where the risk under a fire policy never at- 
tached by reason of a breach of warranty, not fraudulent. In Par- 
sons, Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. 
S.) 231, 7 Ann. Cas. 1144, the condition of the fire insurance policy 
was that the building insured stood upon ground owned by the insured 
it fee simple. As a matter of fact, it stood upon leased ground, and 
it was consequently held that the insurance company never incurred 
any liability, and therefore the premium was recoverable. At page 
119 of 97 Minn. (106 N. W. 485, 4 L. R. A. [N. S.] 231, 7 Ann. -Cas. 
1144) citation of numerous authorities may be found. In Insurance 
Co. v. Pyle, 44 Ohio St. 19 4. N. E. 465, 58 Am. Rep. 781, a life in- 
surance policy was held void on account of untrue statements in the 
application, and it was held that the premium may be recovered back. 

The defendant stresses the point that one of the printed conditions in 
the application for the bond signed by the plaintiff is to the effect that 
he will pay the premium agreed upon until the defendant shall have 
been fully discharged and released from all liability under said bond, 
and until competent legal proof of such discharge shall have been fur- 
nished. The fallacy of this argument is apparent. The premium was 
payable as a condition of the defendant’s liability. The liability never 
arose. Accordingly there could not be a discharge from any liability. 
In National Surety Co. v. Stallo, 171 App. Div. 206, 156 N. Y. Supp. 
988, affirmed 226 N. Y. 707, 123 N. E. 880, the court says 171 App. 
Div. at page 210, 156 N. Y. Supp. 990: 


“A premium is paid the surety as compensation for assuming a lia- 
bility, but where the liability no longer exists there can be no reason 
for thinking that the parties contemplated a continuance of its payment.” 


With much greater force it may be argued that, where the liability 
never came into existence, the parties did not contemplate a retention of 
the premium by the insurer. 

The learned counsel for the defendant cites two cases in support of 
his contention that the defendant may retain the premium, to wit, Rehm 
v. McCray (Ind. App.) 134 N. E. 505, and Mizell v. Elmore & Ham- 
ilton Contracting Co., 215 Fed. 88, 131 C. C. A. 396. Neither case 
has any application. In the Indiana case it appeared that a road con- 
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tractor, for the purpose of bidding upon a contract for highway con- 
struction, submitted a surety company bond, which was required by the 
laws of the state of Indiana for the faithful performance of the work. 
The bond was furnished, the contractor submitte’ his bid and proposal, 
and the contract was awarded to him. More than a year thereafter the 
contract was canceled, and the parties were releas-’ from further lia- 
bility. The appellee maintained that the bond was not to be operative 
until the work under the contract should actually be commenced, which 
could not be done unless tk- bonds authorized for the construction im- 
provement had been sold. The court held that no such agreement was 
proven, and that the appellee was liable for the first year’s premium. At 
page 507 of 134 N. E. the court says: 


“We therefore hold that, upon the acceptance of appellee’s proposal 
and bid and the awarding of the contract to him, the liability of the bond- 
ing company by reason of its bond attached, and that appell.e’s liability 
- pay the premium named in said application then became due and paya- 

e. 

The dissimilarity between the facts in that case and the one under 
consideration is apparent. In the one the contract had actually been 
awarded, and the risk had set in; in the other, the permit was not 
granted and no liability attached. The Mizell Case, supra, has like- 
wise no bearing upon this case. There it appeared that a surety com- 
pany bond was furnished to the state of New York for the faithful 
performance of a roadbuilding contract. The contracting company 
entered upon the work. The court held that the fact that soon there- 
after litigation over the contract started, which finally resulted in a 
judgment holding the same invalid, did not relieve the contractor from 
paying the premiums to the bonding company. 

It is however, claimed by the defendant that the bond in question 
is not a contract of insurance. It maintains that it insures the United 
States government against the failure or default or improper acts of 
plaintiff, but does not agree to pay plaintiff any sum under any cir- 
cumstances, either as indemnity or otherwise. It is true that the con- 
tract in this case is in the form of a bond of indemnity, but that does 
not alter the fact that it is essentially a contract of insurance and gov- 
erned by the rules of law applicable thereto. Speaking of fidelity in- 
surance, it is said in 25 C. J. 1089: 

“It is well established that guaranteeing the fidelity of employees and 
persons holding positions of trust is a form of insurance, and that such a 
contract is subject to the rules applicable to insurance contracts generally, 
and not to the rules applied to ordinary sureties for accommodation.” 


In First Nat. Bank of East Islip v. Nat. Surety Co., 228 N. Y. 469, 
at page 472, 127 N. E. 479, at page 480, the court says: 

“Although the instrument denominated itself a ‘bond,’ it is a con- 
tract or policy of insurance. * * * A contract guaranteeing or in- 
demnifying an employer against any breach of fidelity on the part of an 
employee is generally regarded as, and in the matter of interpretation is, 
a contract of insurance.” 


In AZtna Indemnity Co. v. J. R. Crowe Coal & Mining Co., 154 Fed. 
545, at page 556 (83 C. C. A. 431), the court, referring to an employer’s 
liability bond, says: 


“The contract sued on is essentially a contract of indemnity against 
loss, and the general rules governing the construction of ordinary life and 
fire insurance policies are applicable to it.” 


In People ex rel. Kasson v. Rose, 174 Ill. 310, 51 N. E. 246, 44 L. 
R. A. 124, it was held that the guaranteeing of fidelity of persons hold- 
ing places of trust, and the performance of contracts and other un- 
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dertakings, is insurance, and that a company intending to transact such 
business cannot incorporate under a statute which excepts from its op- 
eration corporations formed for the purpose of insurance. 

In the view that I take of this case, it is unnecessary to consider the 
contention of the plaintiff that the defendant’s acts subsequent to the 
return of the bond amounted to a recognition of the plaintiff's claim. 
The defendant has in its possession money belonging to the plaintiff to 
which it is not entitled. The plaintiff's bargain with the defendant was 
not to procure a worthless piece of paper, but the company’s obliga- 
tion, to take effect when and if the permit to deal in liquor was grant- 
ed. The condition precedent did not occur. 

The plaintiff is entitled to judgment. 

Judgment accordingly. 


FIDELITY & CASUALTY CO. OF NEW YORK v. BLOUNT PLOW 
WORKS. (No. 11208.) 


(Appellate Court of Indiana, Division No. 1. Oct. 3, 1922.) 
136 Northeastern Reporter, 559. 


1. INSURANCE — FIDELITY BOND EXECUTED FOR MONEY 
CONSIDERATION IS GOVERNED BY RULES APPLICABLE 
TO INSURANCE CONTRACTS. 


A fidelity bond, indemnifying an employer against loss through an 
employee’s fraud, dishonesty, etc., when executed for a money considera- 
tion, is an insurance contract, and the rights of the surety thereunder 
must be measured by the law applicable to such contracts, 


(For other cases, see Insurance, Dec. Dig. § 2.) 


2. INSURANCE--CONSTRUCTION MOST FAVORABLE TO IN- 
SURED ADOPTED. 


Where insurance contracts are so drawn as to be ambiguous or re- 
quire interpretation, or are fairly susceptible of two different construc- 
tions, so that reasonably intelligent men on reading them would honestly 
differ as to their meaning, courts will adopt that construction most favor- 
ble to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—BOND INDEMNIFYING EMPLOYER AGAINST 
“WRONGFUL ABSTRACTION” HELD TO COVER FORBID- 
DEN USE OF AUTOMOBILE DURING WHICH CAR WAS 
STOLEN; “WRONGFUL”; “ABSTRACTION.” 


A fidelity bond, indemnifying an employer against loss through an 
employee’s fraud, dishonesty, forgery, theft, embezzlement, or “wrong- 
ful abstraction,” covered the employee’s taking of the employer’s auto- 
mobile for a personal mission, contrary to the employer’s orders, during 
which use the car was stolen, as “wrongful” implies the infringement of 
some right, and may result from disobedience to lawful authority, while 
“abstraction” means to withdraw, remove, or take away, and does not 
necessarily involve intent to defraud or injure. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Abstract-Abstractions; Wrongful-Wrongfully.) 
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4. INSURANCE—FIDELITY BOND HELD NOT TO SHOW THAT 
IT COVERED ONLY DISHONEST ACTS. 


Where a fidelity bond indemnified an employer against loss through 
an employee’s fraud, dishonesty, forgery, theft, embezzlement, or wrong- 
ful abstraction, further provisions for notice to the surety upon discovery 
of any dishonest act and for termination of the bond thereupon and re- 
quiring the employer to render all possible assistance to bring the em- 
ployee to justice, etc., did not show conclusively that the bond only cov- 
ered dishonest acts. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


5. INSURANCE—WHEN FIDELITY BOND DID NOT LIMIT LIA- 
BILITY TO ABSTRACTIONS IN VIOLATION OF RULES 
KNOWN TO SURETY, IT WAS IMMATERIAL THAT RULE 
VIOLATED WAS UNKNOWN. 


Where a fidelity bond, indemnifying an employer against loss through 
an employee’s wrongful abstractions, etc., did not limit liability to ab- 
stractions in disobedience to instructions or rules of whch the surety had 
knowledge, it was immaterial that the instruction or rule, violated in us- 
ing the employer’s automobile, was private in its nature and unknown to 
the surety. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


Appeal from Circuit Court, Posey County; Herdis F. Clements, 
Judge. 

Action by the Blount Plow Works against the Fidelity & Casualty 
Company of New York. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Fred Forcht, of Louisville, Ky., Zimmerman & Barker, of Mt. Ver- 
non, and McGinnis, Smith & Waller, of Evansville, for appellant. 
Brill, Hatfield & Brady, of Evansville, for appellee. 


BaTMAN, C, J. This is an action by appellee against appellant to re- 
cover the value of an automobile. The cause was tried on appellee’s 
second paragraph of complaint, which alleges, in substance, among other 
things, that one Selby Huling Sale was in its employ on July 14, 1919, as 
manager of its branch house at Memphis, Tenn.; that while in its em- 
ploy on said date, said Sale, after business hours and without its knowl- 
edge or consent, took and withdrew from the warehouse of appellee in 
the city of Memphis, in the state of Tennessee, a certain automobile which 
was then in its possession, and has wholly failed to return the same to 
it; that the said automobile had been purchased by appellee for the sole 
and exclusive use of one of its salesmen in its business in the territory 
in and around said city of Memphis, namely, one H. E. Biggerstaff; that 
at the time said automobile was taken by said Sale, as aforesaid, it was 
then in the warehouse of appellee for safekeeping; that it had been 
placed there by said Biggerstaff, and was then and there under and sub- 
ject to his exclusive control in his employment and capacity as such sales- 
man; that appellee, when it purchased said automobile for the use afore- 
said, and delivered the same to said Biggerstaff, directed the latter to use 
the same exclusively in the furtherance of its business, and to have and 
maintain the exclusive charge and control of said automobile for and 
on its behalf; that the said Sale at all times knew of the aforesaid au- 
thority and directions pertaining to the use and control of said auto- 
mobile upon the part of said Biggerstaff; that said Sale took and with- 
drew said automobile from the possession and control of appellee, at the 
. time and place aforesaid, and thereafter used the same upon a private 
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and personal mission of his own, namely, in visiting a friend living in 
said city of Memphis, and that, while using said automobile on the per- 
sonal and private mission aforesaid, it was stolen from said Sale, and 
has never since been recovered by him nor by appellee; tha: said Sale has 
wholly failed and refused to account to appellee for either said auto- 
mobile or the value thereof; that through wrongful abstraction of said 
automobile upon the part of said Sale, as therein averred, appellee has 
sustained a loss in the sum of $700; that appellant had theretofore ex- 
ecuted to it a fidelity bond, which was in full force and effect on said 
July 14, 1919, by which appellant had agreed to idemnnify it against the 
loss, not exceeding $2,500 of any money or other personal property (in- 
cluding money or other personal property for which the employer is 
responsible), through the fraud, dishonesty, forgery. theft, embezzle- 
ment or wrongful abstraction of said Sale, directly or in connivance 
with others, while he was engaged in the service of appellee, and said 
bond, a copy of which is made a part of said paragraph of complaint, 
was in force. To this paragraph of complaint, appellant filed a demurrer 
for want of facts, which was overruled, and thereupon it filed an answer 
in general denial. The cause was submitted to a jury for trial, which re- 
sulted in a verdict and judgment in favor of appellee. Appellant filed a 
motion for a new trial, which was overruled, and is now prosecuting this 
appeal on an assignment of errors, which requires a consideration of the 
questions hereinafter determined. 

Appellant contends that the court erred in overruling its demurrer 
to appellee's second paragraph of complaint. It bases this contention on 
the ground that said paragraph does not allege facts which show that the 
loss of the automobile resulted “through the fraud, dishonesty, forgery, 
theft, embezzlement, or wrongful abstraction of Selby Huling Sale.” 
It may be conceded that the facts alleged do not show that the automo- 
bile was lost “through the fraud dishonesty, forgery, theft, or embezzle- 
ment” of said Sale. Therefore we are only required to consider whether 
the facts alleged show that it was lost “through the wrongful abstraction” 
of said Sale. 

[1] The paragraph of complaint in question shows that the bond in 
suit was executed for a money consideration. This fact places such con- 
tract in the insurance class, and therefore the rights of appellant there- 
under must be measured by the law applicable thereto. 25 C. J. 1089; 4 
Joyce on Insurance, 4609; American Surety Co. v. Pangburn (1914) 182 
Ind. 116, 105 N. E. 769, Ann. Cas. 1916E, 1126. 

[2] One of the rules, applicable to insurance contracts, is that, where 
such contracts are so drawn as to be ambiguous, or to require interpreta- 
tion, or are fairly susceptible to two different constructions, so that rea- 
sonably intelligent men, on reading the same, would honestly differ as to 
their meaning, courts will adopt that construction most favorable to the 
insured. Aztna Ins. Co. v. Strout (1896) 16 Ind. App. 160, 44 N. E. 
934; Farmers’ Mutual v. Reser (1908) 43 Ind. App. 634, 88 N. E. 349; 
Commercial Union, etc., Co. v. Schumacher (1919) 71 Ind. App. 526, 
119 N. E. 532; Fidelity, etc., Ins. Co. v. Anderson (Ind. App. 1921) 130 
N. E. 419; Hessler v. Federal Casualty Co. (Ind. Sup. 1921) 129 N. E. 
325, 14 A. L. R. 1329. 

The reason for this rule is based on the fact that insurance con- 
tracts are usually prepared by the insurer, who seeks to so frame them 
as to limit their scope, and hence it is only fair that any doubt as to the 
meaning of the language used should be resolved in favor of the insured, 
in order to avoid the injustice that would often result from a narrow 
and technical interpretation. Federal Life Ins. Co. v. Kerr (1909) 173 
Ind. 613, 89 N. E. 398, 91 N. E. 230; Globe, etc., Ins. Co. v. Hamilton 
(1917) 65 Ind. App. 541. 116 N. E. 597; Maxwell v. Springfield, etc., 
Ins. Co. (Ind. App. 1920) 125 N. E. 645. This rule has been applied 
in many cases where the rights of a surety for hire were involved. . 
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United States Fidelity, etc., Co. v. Poetker (1913) 180 Ind. 255, 102 N. 
E. 372, L. R. A. 1917B, 984; Title Guaranty, etc., Co. v. State ex rel. 
(1915) 61 Ind. App. 268, 109 N. E. 237, 111 N. E. 19; Evansville Ice, etc., 
Co. v. Fidelity, etc., Co. (1915) 61 Ind. App. 194, 111 N. E. 812; Ameri- 
can Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977; 
Royal Indemnity Co. v. Northern Granite, etc., Co., 100 Ohio, 373, 126 
N. E. 405, 12 A. L. R. 378; Champion, etc., Co. v. American, etc., Co., 
115 Ky. 863, 75 S. W. 197, 103 Am. St. Rep. 356; City of Topeka v. 
Federal Union Surety Co., 213 Fed. 958, 130 C. C. A. 364; Title Guaranty, 
etc., Co. v. Fulton, 89 Ark. 471, 117 S. W. 537, 33 L. R. A. (N. S.) 676. 


[3] Having determined the rule to be applied to contracts like the 
one in suit, under the circumstances stated, we will now direct our at- 
tention to the contract before us, and determine whether such rule must 
be applied in its construction, because the words “wrongful abstraction” 
are used in naming the acts,of;said Sale for which appellant would be 
liable, in the event they resulted. in loss to appellee. Appellant contends 
that such words must be construed to mean an abstraction with intent to 
defraud or injure appellee, which the paragraph of complaint under con- 
sideration does not show. We are unable to agree that such words must 
necessarily be given the meaning for which appellant contends. While 
a wide range of meaning is given to the words “wrongful” and “abstrac- 
tion” in the various dictionaries and encyclopedias, we find that the former 
is said to imply the infringement of some right, and may result from 
disobedience to lawful authority, while the latter means to withdraw, 
remove or take away. In the instant case there is such a showing of a 
withdrawal or removal of appellee’s automobile by said Sale, as to amount 
to an infringement of its rights. This being true, we are compelled to 
hold, under the rule stated above, that the act of said Sale, in taking and 
using the automobile in question under the circumstances alleged, was a 
wrongful abstraction of the same, within such meaning of said words. 
Our conclusion in this regard is in harmony with the rule, which recog- 
nizes that the general purpose of fidelity contracts, like the one in suit, is 
to secure full indemnity, and that such purpose should not be defeated, 
except by clear and unambiguous limitations, assented to by the parties. 
Dominion Trust Co. v. National Surety Co., 221 Fed. 618, 137 C. C. A. 
342, Ann. Cas. 1917C, 447. 

Appellant, in an effort to lead the court to a different conclusion, 
has cited the fact that certain dictionaries defined the word “abstract,” 
when used as a verb, as meaning: To remove secretly; hence to purloin. 
The act, operation, or process of drawing or dragging away, or other- 
wise withdrawing any material things, especially by surreptitous means, as 
“The abstraction of the purse by the pickpocket was cleverly managed.” 
But conceding that it may be used with such meaning, it may, neverthe- 
less, be used with the meaning first above stated, so that the most that 
can be said is that “wrongful abstraction” may be used with or without a 
dishonest or criminal signification. This being true, under the rule stated 
above, we must give such words the meaning most favorable to appellee, 
unless other portions of the bond disclose that they were used with a 
contrary meaning. 

It will observed that the bond recites the acts of said Sale. for which 
appellant would be liable. in the event loss results therefrom. and after 
enumerating fraud, dishonesty, forgery, theft, and embezzlement, adds 
the words “wrongful abstraction.” From this fact we may assume that 
the parties, after using the words “fraud” and “dishonesty,” which imply 
an evil purpose, and the words “forgery,” “theft,” and embezzlement,” 
which imply a criminal intent, desired to use an expression which implied 
neither, and hence chose the words “wrongful abstraction” to cover the 
acts of said Sale. resulting in loss to appellee. which were merely done 
without right. We may assume that appellant prepared the bond in suit. 
and that it knew the various meanings, and shades of meaning, in which 
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the words in question are defined and used, and with such knowledge 
used the same, without the qualifying clause, “amounting to larceny or 
embezzlement.” Had such a qualifying clause been used, the question we 
are now considering would be an easy one. The contract, however, is 
not so written. So to limit it by construction would be to write some- 
thing into it which was omitted when the same was prepared, a thing we 
are not permitted to do. 

[4] Appellant, in a further effort to lead the court to a different 
conclusion, cities the provisions of the bond which read as follows: 


“Upon the discovery by the employer of any dishonest act of the 
employee the employer shall, at the earliest practicable moment, and 
at all events not later than five days after such discovery. give written 
notice thereof. addressed to the Surety at its home office.” ‘Upon the 
discovery by the employer of any dishonest act on the part of the employee 
this bond shall terminate. * * * ” “In the event of a claim here- 
under, the employer * * * shall render all assistance, other than 
pecuniary assistance, that the employer can render, for the purpose of 
bringing to justice, prosecuting and convicting criminally the employer, 
and for the purpose of enabling the Surety to procure reimbursement from 
the employee. * * *” 


We cannot agree that these portions of the bond must be taken as 
showing conclusively, as appellant contends, that every act of the said 
Sale, which the bond was intended to cover, must be a dishonest act. If 
it had been so intended, it would have been a very simple matter to have 
added after the words “wrongful abstraction” the further words, “in- 
volving dishonesty” or to have otherwise so provided. We can easily 
imagine reasons for the provisions for early written notice, and a termina- 
tion of the bond. in case of dishonesty on the part of the employee (which 
would include acts amounting to fraud. forgery. theft, and embezzlement), 
that would not exist if the acts covered by the bond were merely wrong- 
ful, but not dishonest or criminal. Had appellant desired notice, or 
a termination of the bond, in the event of any act on the part of said Sale, 
that would create a claim or liability thereunder, such provision could 
have been easily and clearly expressed, as was in fact done in the sixth 
and seventh subdivisions thereof. We attach no particular significance in 
this connection to the provision quoted, with reference to the rendition of 
assistance by appellee, in bringing Sale to justice, and securing reim- 
bursement for appellant. For the reasons stated, we conclude that the 
court did not err in overruling appellant’s demurrer to the second para- 
graph of the complaint. 

Appellant contends that the verdict is not sustained by sufficient 
evidence. It bases this contention in part on the absence of any evi- 
dence to show an intent on the part of said Sale to defraud or injure 
appellee, by taking and using the automobile under the circumstances 
shown. As we have heretofore indicated. in considering the action of 
the court in overruling the demurrer to the paragraph of the complaint 
on which the cause was tried, such intent was not necessary in order 
to create a liability under the provision of the bond relating to wrong- 
ful abstraction. 

[5] The contention we are now considering is also based in part on 
the fact that the instruction or rule, which it is claimed said Sale violated, 
in taking and using appellee’s automobile under the circumstances and 
for the purpose shown, was private in its nature, and unknown to ap- 
pellant. We are of the opinion that this fact is of no consequence, since 
there are no restrictions in the bond, which would limit appellant’s lia- 
bility for wrongful abstractions, made by said Sale in disobedience to 
instructions or against the rules of appellee, to those instances where ap- 
pellant had knowledge of the existence of such instructions or rules. 

[6] We have carefully considered the evidence, and find some of a 
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substantial character, which tends fairly to sustain the verdict. Where 
this exists, we cannot weigh the evidence for the purpose of determining 
its preponderance, although the evidence which tends to sustain the ver- 
dict is strongly contradicted and not entirely satisfactory. Gray v. Blank- 
enbaker (1918) 68 Ind. App. 558. 121 N. E. 84, and cases there cited. 

[7] Appellant further contends that the court erred in admitting cer- 
tain exhibits in evidence, but has failed to present any question with 
reference thereto, as it does not appear from its brief what objections 
were made to their admission. Irvine v. Baxter Stove Co. (1918) 70 
Ind. App. 105, 123 N. E. 185; Templer v. Thompson (1917) 66 Ind. App. 
222, 117 N. E. 936; McCoun v. Shipman (Ind. App. 1920) 128 N. E. 
683; Born v. Lafayette Auto Co (Ind. App. 1920) 130 N. E. 149; Slifer 
v. Williard (Ind. App. 1920) 131 N. E. 87. 

[8] Error is predicated on the action of the court in giving instruc- 
tion No. 2, requested by appellee, because it recited certain allegations 
of the complaint, which were not supported by the evidence. It has been 
held repeatedly that it is not error to embody the complaint in a cause in 
an instruction given to the jury, although a court should avoid such a 
practice where a complaint contains much surplusage or many repetitions. 
and the evidence shows that the facts stated therein are greatly exagger- 
ated. City of Indianapolis v. Moss (Ind. App. 1920) 128 N. E. 857, and 
cases cited. The fact that certain allegations of a complaint are not sup- 
ported by the evidence does not, of itself, make an instruction containing 
a recital of such allegations erroneous. 

[9] Error is also predicated on the action of the court in refusing 
certain instructions tendered by appellant, in which it sought to have 
the court limit the purpose for which the jury could consider certain 
exhibits introduced in evidence. to the question of demand. The court 
very properly refused to give these instructions, as the bond in suit im- 
posed on appellee, in case it sustained a loss for which appellant was 
liable, the duty of furnishing information and rendering assistance for 
the purpose of bringing said Sale to justice. and procuring reimburse- 
ment from him. And, moreover, appellee was required. by the terms of 
such bond. to first obtain the consent of appellant before it could make 
a settlement or compromise with said Sale, without rendering the same 
void. The exhibits in question were competent as bearing on these pro- 
visions of the bond. and hence the court did not err in refusing to give 
the instructions under consideration. What we have said in passing upon 
the action of the court in overruling appellant’s demurrer to the second 
paragraph of complaint. and upon the sufficiency of the evidence to sus- 
tain the verdict, serves as an answer to all of the remaining objections 
made to the action of the court in giving and refusing to give instruc- 
tions. For the reasons stated we conclude that no reversible error is shown 
in es action of the court in overruling appellant’s motion for a new 
trial. 

Judgment affirmed. 


41——-Vol. LX, 
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ROTH v. NATIONAL AUTOMOBILE MUT. CASUALTY CO. 
(New York Supreme Court, Appellate Division, First Department. July 
14, 1922. 


195 New York Supplement, 865. 


1. INSURANCE—LACK OF CO-OPERATION BY ASSURED UN- 
DER LIABILITY POLICY HELD A DEFENSE TO SUIT 
“UNDER THE TERMS OF THE POLICY” BY INJURED 
PERSON ON ASSURED’S INSOLVENCY. 

Where assured is insolvent. in action by injured person on auto- 
mobile liability policy, under clause embodied therein pursuant to In- 
surance Law, § 109, which, where assured is insolvent, permits such ac- 
tion “under the terms of the policy,” the quoted phrase means that the 
insurer has all the defenses which it could properly urge against assured 
under the policy provisions. although the court will scrutinize with great 
care any such defense based upon the nonobservance on the part of as- 
sured of what may be called conditions subsequent, such as a plea of 
noncooperation. (Per Greenbaum and Dowling, JJ.) 


(For other cases, see Insurance, Dec. Dig. 311[1].) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW LACK OF 

CO-OPERATION BY ASSURED. 

Where assured was insolvent. and in action by injured person on auto- 
mobile liability policy the defense of lack of co-operation by assured 
was made, a determination in favor of plaintiff was not unsupported 
by evidence, where, although it appeared that insurer. after signing a 
written statement to the insurer that the chauffeur had taken his car 
without permission, signed a statement for plaintiff's attorneys that he 
gave the chauffeur permission to take the car, it did not appear which 
statement was true, nor was there any evidence showing under what cir- 
cumstances the statements were prepared and signed, but on trial of 
the negligence action assured repeated the statements contained in the 
paper signed by him for the insurer. (Per Greenbaum and Dowling, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


3. INSURANCE—LACK OF CO-OPERATION BY ASSURED LIA- 
BILITY POLICY HELD NOT A DEFENSE TO SUIT “UNDER 
THE TERMS OF THE POLICY” BY INJURED PERSON, ON 
INSURED’S INSOLVENCY. 

Where assured is insolvent, and action is brought by injured person 
on automobile liability policy, under clause embodied therein pursuant to 
Insurance Law, § 109, which, where assured is insolvent, permits such 
action “under the terms of the policy,” the quoted phrase does not per- 
mit the insurer to set up the defense of failure of insured to co-operate 
after the accident. (Per Smith, J.) 


(For other cases, see Insurance, Dec. Dig. §311[1].) 
Laughlin, J., and Clarke, P. J., dissenting. 


Appeal from Appellate Term, First Department. 

Action by Etta Roth against the National Automobile Mutual Cas- 
ualty Company. From determination of the Appellate Term, affirming 
a judgment of the Municipal Court for plaintiff for $798, defendant appeals 
by permission. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Dowling, Smith, and 
Greenbaum, JJ. 
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Thomas E. Brownlee, of New York City (Theodore H. Lord, of 
New York City, of counsel), for appellant. 

Charles S. Rosenthal, of New York City (Harold R. Medina, of 
New York City, of counsel, and George M. Curtis, Jr., and Leander 
I. Shelley, both of New York City, on the brief), for respondent. 


GREENBAUM, J. The action is brought against the defendant to re- 
cover the amount of a judgment obtained by the plaintiff against one 
Ignatz Friedman, arising from injuries alleged to have been sustained 
by her and occasioned by the negligence of his chauffeur, in driving 
his automobile. At the time of the accident Friedman held a policy 
of insurance in the defendant company, which insured him against loss 
by reason of any liability attaching to him in the operation of the auto- 
mobile in question. The defendant's answer alleges that, subsequent 
to the accident, Friedman “violated and breached the terms of said 
policy, and that due to such breach the defendant disclaimed all liability 
on said policy.” The policy contains the following clause: 


“The insolvency or bankruptcy of the person insured shall not re- 
lease the insurance carrier from the payment of damages for injury sus- 
tained or loss occasioned during the life of such policy, and in case of 
such insolvency or bankruptcy an action may be maintained by the person 
injured against the company under the terms of the policy.” (Italics ours.) 


The clause just quoted was embodied in the policy pursuant to sec- 
tion 109 of the Insurance Law (Consol, Laws, c. 28), which defines the 
standard provisions for liability policies, and which compels the insur- 
ance company to write into its policy a clause of the tenor of the one 
just quoted. There is no dispute that in this case execution was duly 
issued against the assured upon the judgment obtained by the plain- 
tiff against him, that it was returned unsatisfied, and that the assured 
was insolvent. 

The defendant’s counsel in his brief states that— 


“The concrete question before this court is simply this: Can an as- 
sured, after an accident covered by an outstanding insurance policy, mulct 
the insurance company by co-operating with the plaintiff in the personal 
injury action against himself, transfer all of his property, and so claim 
that he is insolvent, in order that the plaintiff in the personal injury ac- 
tion may collect directly from the insurance company?” 


It may be stated right here that, if the plaintiff colluded with the 
assured for the purpose of enabling her to obtain a judgment against 
him, it would seem to be clear that in such a case her act would be 
a fraud, sufficient to defeat a recovery against the company; but as 
matter of fact there is no such issue tendered by defendant, and there 
is no proof of any collusion or co-operation between the plaintiff and 
Friedman, the assured. The sole issue was whether the assured failed 
to co-operate with the company, and whether such failure was a non- 
compliance with one of the terms of the policy, which would have bar- 
red a recovery by him against the company, and hence would be a bar 
to a recovery by the plaintiff in this action. 

[1] The question thus arises: What is the meaning of the words 
“under the terms of the policy,” in the clause above quoted? The re- 
spondent contends that they refer only to “the risks insured against 
by the terms of the policy, and when according to the terms of the policy 
it was in force at the time of the accident.” The appellant insists that 
they refer to every term of the policy which is obligatory upon the policy 
holder, and which, if the assured violated, would bar recovery by him, 
and hence by the injured person suing under the nolicy. It seems to 
us that the Legislature did not intend to deprive the insurance company 
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of any defenses which it could have properly urged against the assured 
under the provisions of the policy, had he brought an action thereon. 

The Legislature must, however, have had some cogent reasons for 
enacting section 109 of the Insurance Law. Plaintiff in its brief quotes 
from the appellant’s brief, submitted to the Appellate Term, and to which 
he referred upon the oral argument before, us without any suggestion 
on the part of the defendant’s counsel that he had been incorrectly quoted, 
as follows: 


“The writer is reliably informed that section 109 was added to the In- 
surance Law on the advice of the present state superintendent of insur- 
ance, and that it was never its intention to change the nature of a lia- 
bility policy to one other than an indemnity policy, and that the section 
was added in order to eliminate evil, which was becoming a general prac- 
tice among insurance companies; i. e. the practice on the part of insur- 
ance companies with assureds, who were liable to pay a substantial 
amount for an injury sustained, to put the assured through bankruptcy, 
thereby precluding a recovery on the part of the injured person by rea- 
son of the fact that an execution against the assured would be returned 
unsatisfied, and the company then, standing on a technical construction 
of the policy, could claim that, since it was an indemnity policy for 
loss occasioned to the assured, the assured having sustained no loss, 
there was nothing which the company could legally be called upon to pay.” 


If such were the reasons which moved the Legislature to enact sec- 
tion 109 of the Insurance Law, and if insurance companies hereto- 
fore indulged in the practice of colluding with policy holders to put 
them through bankruptcy in consideration of escaping liability under 
their policies, it would not be unreasonable to assume that they might 
not hesitate to escape liability to an injured person under the act by 
colluding with the assured after an accident by procuring him to do 
some act forbidden by the policy or to omit to do some act which he 
was obliged to do. It would thus be incumbent upon the court to scru- 
tinize with great care any defense in a case like this, which is based 
upon the nonobservance on the part of the assumed of what may be called 
conditions subsequent, such as the plea of nonco-operation here urged. 

The policy of insurance, upon the subject of co-operation, reads as 
follows: 

“The assured, whenever requested by the company, shall aid in effect- 
ing settlements, securing information and evidence, the attendence of 
witnesses, and in prosecuting appeals, but the assured shall not voluntarily 
assume any liability or interfere in any negotiation for settlement, or 
in any legal proceeding, or incur any expense, or settle any claim, except 
at the assured’s own cost, without the written consent of the company 
previously given, except that, as respects liability for personal injuries 
covered hereunder, the assured may provide at the company’s expense 
such immediate surgical relief as is imperative at the time of the ac- 
cident.” (Italics ours.) 


[2] It is not claimed that the assured refused or neglected to aid 
the company as to any request made of him. What happened was this: 
Friedman signed a written statement to the insurance company upon 
its request, which reads as follows: 

“My son Julius came to me at 11 o'clock and wanted to know when 
I was going home. I asked him ‘Why?’ He said that ‘Roth’s sisters 
wanted to go home and they wanted a ride.’ I said to my son Julius 
that ‘the car would have to stay there until I come home, and nobody 
can take the car.’ He said, ‘All right,’ and told the girls that I did not 
want them to have the car. At 11:30 p. m. somebody came in the hall 
and told me an automobile had an accident on Second avenue. I looked 
out on the street right away, but I did not see my car; so I ran on the 
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corner, and I see my car there on the sidewalk and by a broken lamp 
post. I did not see the girls who were in the car, but somebody took 
the girls in a taxicab to the doctors. Mike, the chauffeur, was stand‘-g 
beside the car in the street. I asked him, ‘What’s the matter? What 
have you took the car? I told my son nobody could take the car, and I 
told you nobody could take the car without my being in it.’ Mike told 
me that one of the Roth sisters told him that she spoke to me, and that 
I gave her permission to use the car.” 


It further appears that Friedman had also signed a statment for the 
plaintiff’s attorneys which reads as follows: 


“I am the owner of the Chevrolet automobile in which an accident 
happened on the 22d day of July, 1919, at about 11 p. m. in which Etta 
and Mildred Roth were injured. I told Michael Rosenblatt to take the 
girls in for a ride, as he is chauffeur, and give him permission to use 
my machine.” 


It is clear that the assured falsified, either in telling the company 
that his chauffeur had been notified not to take out the car, excepting with 
his express permission, or in stating that he had given the chat ffeur 
permission to use the car, unless he was tricked into signing one or the 
other of the statements. It does not appear which of the statement signed 
by Friedman was true, nor was there any evidence showing under what 
circumstances either of these statements was prepared and signed. Fried- 
man testified that he could read English “very little,” and the record shows 
that his testimony was given through an interpreter. He also testified 
that he was at the office of defendant’s attorney “ten or fifteen times”; 
that the statement was there prepared and signed by him. It appeared, 
however, that upon the trial of the negligence action Friedman repeated 
the statements contained in the paper signed by him for defendant. 

The case was tried by the court without a jury, and, the court hav- 
ing decided in favor of the plaintiff, it must be assumed that he found 
that the defense of lack of co-operation was not established. We can 
find no reason for disturbing the conclusion which the court reached 
upon the facts. 

The determination appealed from should be affirmed, with costs. 

Dowling, J., concurs. 


SmituH, J. [3] I concur in the result. I do not think that the fail- 
ure of the insured to co-operate after the accident, not induced by plain- 
tiff, constitutes a defense. To hold otherwise puts the plaintiff at the 
mercy of the owner, who is presumptively hostile. This was not intended 
by the statute. . 


LAUGHLIN, J. (dissenting). I deem it quite clear that the Legis- 
lature, in enacting and adding section 109 to the Insurance Law by chap- 
ter 524 of the Laws of 1917, and by the amendments made thereto by 
chapter 182 of the Laws of 1918, and section 10 chapter 563, of the Laws 
of 1920, authorizing an action on an automobile casualty insurance policy 
by a person injured or by the personal representative of one killed, where 
there has been a recovery against the insured, and an execution on the 
judgment has been returned unsatisfied on account of his insolvency or 
bankruptcy, did not intend to render the insurance company liable, if it 
would not have been liable to the insured in the event that the judgment 
had been enforced in whole or in part against him. 

As I view the statute, the Legislature intended, in such case, to give 
a cause of action to the person injured or the personal representative 
of the decedent against the insurance company on the policy, provided 
the assured could have recovered thereon for any liability enforced 
against him and covered by the policy. The insurance company, for 
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an adequate premium as between it and the assured, having assumed 
liability to a certain extent, it was entirely competent for the Legisla- 
ture, in regulating the making of such contract in the future, to provide 
with respect to such liability which would have entitled the insured to 
reimbursement, if he had been obliged to pay the whole or any part of 
the judgment recovered against him, that if the judgment against the 
insured could not be collected, so as to entitle him to have recourse 
to the insurance company for reimbursement, then and in that event, 
the party recovering the judgment against the insured might have the 
benefit of the policy and maintain an action thereon. The court need 
not consider whether the Legislature, in conferring this new right or 
cause of action, deemed that there was collusion to any or to a con- 
siderable extent between the assured and the companies in such cases, 
or whether it deemed the legislation just without regard to collusion. 

In the case at bar, the defendant issued such a policy to Ignatz Fried- 
man on his automobile, and through the negligence of his chauffeur 
the plaintiff was injured by the automobile during the period covered 
by the policy. The policy imposed the duty upon the assured of giv- 
ing the defendant written notice immediately in the event of an acci- 
dent or loss covered by the policy, with the fullest information obtain- 
able at the time, and if a claim for damages was made upon him on 
account of the accident, it was his duty to give the defendant like notice 
thereof. It was also his duty at all times to “render to the company 
all co-operation and assistance within his power,” and if a suit was 
brought against him to enforce such a claim, he agreed to forward to 
the defendant the summons or other process as soon as served upon 
him, and the defendant assumed the duty of defending the action in 
his name or behalf. The assured was further obligated, whenever re- 
quested by the company, to aid in affecting settlements and in securing 
information and evidence and the attendance of witnesses and pros- 
ecuting appeals; but he was prohibited from voluntarily assuming any 
liability and from interfering in any negotiation for a settlement or in 
any legal proceeding, and from incurring any expenses or settling 
any claim, excepting at his own expense, without the written consent 
of the company. 

On the 3d of September, 1920, the insured made a statement to the 
defendant with respect to the circumstances under which the accident 
occurred, which was reduced to writing and signed by him. In that state- 
ment he claimed that at the time of the accident his chauffeur, in violation 
of his express orders, had taken the automobile from his place of busi- 
ness to give the plaintiff and her sister a ride. He testified on the trial 
of this action that he made a like statement to the defendant some 15 
times, and that it- was true, and that he so testified in his own behalf in 
the plaintiff's action against him. It appeared, however, that at some 
time before the trial of that action—the date was not shown—he and his 
brother, who was in partnership with him, made and signed a statement 
in writing to the effect that he was the owner of the automobile in which 
the plaintiff and her sister were riding at the time they both sustained 
injuries, and that he told his chauffeur to take them for a ride, and gave 
him permission to use the automobile for that purpose. Evidently that 
statement was made for and delivered to the plaintiff or to her represen- 
tative, for it was introduced in evidence in her behalf on the trial of 
her action against the insured. It is a reasonable infe1ence that the recov- 
ery was had primarily on the admissions of the insuied contained in that 
statement, and that his version to the contrary as a witness in his own 
behalf was futile after he made those admissions. 

The defendant in this action, brought by virtue of said section 109 
of the Insurance Law and the provisions of the policy thereby required 
to be inserted therein, pleaded the facts to which reference has been 
made as a defense, and claimed thereon that the insured had failed to 
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comply with his obligations to the defendant imposed by the provisions 
of the policy, and that therefore he could not have recovered in an 
action thereon, and it attempted to show that it was led to assume the 
defense of the action against the insured on his representation to it with 
respect to his having forbidden the chauffeur to take the automobile, and 
to the effect that he had not given any contrary statement to the plain- 
tiff. The evidence offered with respect to the statements made by the 
assured to the defendant on that subject was excluded, and it excepted. 
I am of opinion that the evidence should have been received; bt, in 
any event, I think the recovery cannot be sustained, for the insured, by 
making the written statement, which, according to his testimory, was 
false, and causing it to be delivered to the plaintiff, and thus enabling her 
to use it against him as an admission, instead of co-operating with the 
defendant and refraining from assuming any liability, as was his duty 
under the policy, co-operated with the plairtiff and assumed full liability 
for the acts of the chauffeur. 

I therefore vote for reversal and dismissal of the complaint. 

Clarke, P. J., concurs. 


GREEN RIVER DISTILLING CO. v. MASSACHUSETTS BOND- 
ING & INS. CO. 


(Court of Appeals of New York. July 12, 1922.) 
136 Northeastern Reporter, 310. 


INSURANCE—LIABILITY POLICY HELD NOT TO COVER EX- 
PENSE OF BOND PROCURED BY INSURED TO RELEASE 
LIEN OF ATTACHMENT. 


Under a liability policy issued to a foreign corporation limiting lia- 
bility to $5,000 where one person is killed, and obligating the insurer to 
defend suits, “pay all costs and expenses incident to the investigation, ad- 
justment, and settlement of claims, and all costs taxed against assured 
in any legal proceeding defended by the insurer,’ the insurer was not 
obligated to pay the premium of a bond and poundage fees given by the 
assured to the sheriff to release an attachment lien, under Code Civ. Proc. 
§§ 687, 688, in an action against assured for wrongful death, especially 
where the amount of the undertaking of the bond was $12,500. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Supreme Court, Appellate Divisior., First Department. 

Action by the Green River Distilling Company against the Mass- 
achusetts Bonding & Insurance Company. From a judgment of the Ap- 
pellate Division (197 App. Div. 499, 189 N. Y. Supp. 263), reversing a 
judgment of the Appellate Term (185 N. Y. Supp. 307), which in turn 
reversed a judgment of the Municipal Court in favor of plaintiff, de- 
fendant appeals. Judgment of Appellate Division reversed and deter- 
mination of Appellate Term affirmed. 


Edgar J. Treacy, of New York City, for appellant. 
John G. Milburn, Jr., and Rush Taggart, Jr., both of New York 
City, for respondent. 
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Carpozo, J. The plaintiff, using an automobile in its business, was 
insured by the defendant against loss from liability for damages. A man 
was run over and killed. His administrator sued, and obtained a war- 
rant of attachment on the ground that the wrongdoer was a foreign cor- 
poration. The defendant in that action, the plaintiff in this, bonded the 
attachment and thus procured its discharge. Code Civ. Proc. §§ 687, 688 
Poundage fees of $300 were paid to the sheriff as a condition of this 
relief; a premium of $250 was paid to a surety company for the execution 
of the bond. Code Civ. Proc. § 688. The action was later settled, the 
defendant now sued contributing an agreed quoto to the settlement. The 
question is whether it must pay, in addition, the items expended by the 
plaintiff, while the suit for damages was pending to release the attach- 
ment lien. For the recovery of those items, this action is brought. 

We think the defendant’s liability has been extended beyond the terms 
of its engagement. Condition C of the policy provides that if “any suit, 
even if groundless, is brought against the assured to enforce a claim for 
damages” covered by the contract, “the assured shall immediately forward 
to the company every summons or other process,” and the company will 
“at its own cost, and subject to the conditions contained in condition L 
hereof, defend, or at its option settle such suit in the name and on be- 
half of the assured.” Condition L fixes the limit of liability as $5,000, 
where not more than one person is injured, by the policy, but provides 
that: 


“In addition to the limits specified above, the company will pay all 
costs and expense incident to the investigation, adjustment, and settle- 
ment of claims, and all costs taxed against the assured in any legal pro- 
ceeding defended by the company.” 


The defendant was under a duty to defend the action for damages 
in behalf of the assured. The defense did not include the duty to dis- 
charge the warrant of attachment by substituting for the security of the 
levy the security of a bond. Sexauer & Lemke v. Luke A. Burke & 
Sons Co., 228 N. Y. 341, 345, 127 N. E. 329. The cost of such a substitu- 
tion, if desired, must be met by the assured, and not by the indemnitor. 
The argument to the contrary confuses vacatur and discharge. Jones v. 
Gould, 114 App. Div. 120, 99 N. Y. Supp. 789; Jones v. Gould, 119 App. 
Div. 817, 819, 104 N. Y. Supp. 935. Vacatur proceeds upon the ground 
that the attachment is illegal. Discharge assumes its legality, and in- 
volves a change of the security. Goods attached must be surrendered by 
the sheriff when the attachment is vacated, though his charges are un- 
paid. Bowe v. U. S. Reflector Co., 36 Hun. 407, Payment of the fees 
may be made a condition of surrender when the attachment is discharged 
by the substitution of a bond. Lawlor v. Magnolia Metal Co., 2 App. 
Div. 552, 38 N. Y. Supp. 36; Jones v. Gould, supra. Poundage and pre- 
mium, if paid, are the consideration for a privilege which one defendant 
will find it convenient to assert, and another to reject. The choice will 
vary with the circumstances. An obligation assumed by an indemnitor to 
defend against liability does not involve an obligation to substitute one 
form of provisional security for another while the defense is undeter- 
mined. As well might it be claimed that a covenant to defend against 
mechanics’ liens would import a covenant to bond when foreclosure was 
contested. Sexauer & Lemke v. Luke A. Burke & Sons Co., supra. 


This conclusion becomes the clearer when we recall that the amount 
of the undertaking, $12,500, was far in excess of the $5,000 limit of de- 
fendant’s liability. Poundage and premium vary with the value of the 
fund and the penalty of the bond. Nor is that all. The procurement of 
a bond will seldom, if ever, be possible, unless the one who procures sup- 
plies indemnity, or the promise of it, to the one who is to sign. To hold, 
then, that the obligation was cast on the defendant to procure for the 
assured a bond in discharge of the attachment is to wipe out by indirec- 
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tion the limitations of the contract. Liability to the extent of $5,000 and 
no more becomes liability to the extent of the sum designated in the 
warrant. 

We conclude that the items sued for are neither “costs and expense 
incident to the investigation, adjustment and settlement” of a claim, nor 
“costs taxed against the assured in any legal proceedings defended by the 
company.” 

The judgment of the Appellate Division should be reversed, and the 
determination of the Appellate ‘Term affirmed, with costs in the Appellate 
Division and in this court. 

Hiscock, C. J., and Hogan, Pound, McLaughlin, Crane, and And- 
rews, JJ., concur. 

Judgment reversed, etc. 
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TOPICAL INDEX 
From July to December, 1922, inclusive 


{. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. 


2—Fidelity bond executed for money consideration is gaverned by rules ap- 
plicable to insurance contracts. Fidelity & Casualty Co. of New York v. 
Blount Plow Works (Ind.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


4—Statute making law as to fire insurance companies applicable to surety 
and liability companies, is valid. Lyman v. Ramey, Insurance Com’r 


§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—No liability for premises destroyed after payment of premium, but be- 
fore company secured license.—Company, not being authorized to make 
contract when logs occurred, cannot ratify by subsequent conduct. Jack- 
son v. Mutual Fire Ins. Ass’n of Arkansas (Ark.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 


10—Question on cOmplaint to superintendent of insurance held one of dis- 
crimination, and not of unfairness by rate-making association.—Super- 
intendent of insurance authorized to grant rehearing on claim of dis- 
crimination, and not deprived of such power by pendency of certiorari.— 
Commiesioner may refuse rehearing on claim of discrimination during 
pendency of certiorari proceeding. People ex rel. New York Fire Ins. 
Exchange v. Phillips, Superintendent of Insurance (Conran, Intervener; 
two cases) (New York) 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 


16—Insurance Corporation held to be “doing business” in State. Thomas 
Canning Co. v .Canners’ Exch. Subscribers at Warner Inter-Insurance 
Bureau et al. (Mich.) 


§ 20. LOCAL AUTHORITY OR LICENSE FEES OR TAXES. 


20—Foreign company licensed under act of 1897 not subject to act of 1891. 
Dimes V. Heme TORI BD BOG. CO. CIR ccc ccc cca sdctrcetssecvcseceere 

20—Foreign Fire Insurance Companies must procure annual renewals of cer- 
tificates of authority to do business.—Foreign company need not procure 
permit to do business required generally of foreign corporations. Hart- 
ford Fire Ins. Co. v. Galveston, H. & S. A. Ry. Co. (Tex.) 

20—Method of writing surety bonds and liability insurance held to constitute 
rebating, as respects right of agent of foreign companies, using such 
method, to be licensed. Lyman v. Ramey, Insurance Com’r (Ky.) 

20—Admiralty—State Workmen’s Compensation Law does not apply to ship- 
wright workers on vessels afloat; where no risk under policy, policy void. 
London Guarantee & Accident Co., Limited, v. Marine Repair Corpora- 
tion. (N. Y.) 

20—State must pay examiner’s fees for investigating foreign insurance com- 
panies ‘before licensing them in the state.—Agreement of insurance com- 
pany to pay state examiner for his services unenforceable. State v. 
Lumbermen’s Indemnity Exchange (Ariz.) 


§ 24. EFFECT OF NONCOMPLIANCE WITH LAW. 


24—Want of authority of company to do business does not prevent recovery 
by insured.—Foreign corporation not authorized to do business can en- 
force claim assigned to it by insured after its payment of the insurance. 
Hartford Fire Ins. Co. v. Galveston, H. & S. A. Ry. Co. (Tex.) 


§ 26. ACTIONS. 

26—Action against foreign insurance company for an accounting for exces- 
sive assessments held within jurisdiction of Ohio Court. Hartford Life 
Ins. Co. v. Douds (Ohio) 


§ 381. OFFENSES BY PERSONS DEALING WITH INSURERS. 


31—Amendment penalizing secreting of insured property inapplicable to acts 
of secreting, committed before amendment’s effective date. People v. 
Laino (Cal.) 
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II. Insurance Companies. 
(A) STOCK COMPANIES. 
§ 36. FRANCHISES AND POWER. 


36—Company authorized to insure shipment has implied authority to take 
assignment of claims against carrier. Hartford Fire Ins. Co. v. Gal- 
veston, H. & S. A. Ry. Co. (Tex.) 


§ 41. INSOLVENCY AND DISSOLUTION. 
§ 50. ASSETS AND RECEIVERS. 


50—Allegations held to justify appointment of receiver on ex parte applica- 
tion. Lion Bonding & Surety Co. v. Karatz (U. S.) ° 


. PRESENTATION AND PAYMENT OF CLAIMS. 


51—Court supervising operation of receiver for insurance company has dis- 
cretion to fix time within which claims must be filed. Wells, Insurance 
Com’r, v. Guardian Casualty & Guaranty Co. et al, (Utah) 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER, 
§ 76. EVIDENCE AS TO AGENCY, 


76—Agency once proven presumably continues. Graham v, Standard Fire 
Ins. Co. (S. C.) 


§ 80. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 


80—Principal held entitled ta be fully advised of manner of conduct of busi- 
ness and to have its judgment and instruction prevail.—Guaranty com- 
pany held entitled to inspect or have risks inspected before issuance of 
indemnity contracts by agent. Eddy v. United States Fidelity & Guar- 
anty Co, (U. S.) 


84. COMPENSATION OF AGENT. 
(4). Commissions on renewals. 
84(4)—Agent held not entitléd to renewal commissions under contract af- 
ter agency terminated. Aldrich v. New York Life Ins. Co. (N. Y.)..... 
(5). Effect of nOncompliance with regulations. 
84(5)—Insurance brokers held entitled to commission. Goldsmith & Dell 
v. U. B&. Piletity & Gear. Co CR) ccicccccvcccencccusssssivcesccvccencs 
(6). 
84(6)—Exclusion of evidence on revoking of authority to place insurance 
held error. Goldsmith & Dell v. U. S. Fidelity & Guar. Co. (Md.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 91. —— EFFECT OF INSTRUCTIONS TO AGENT. 


91—Limitations on authority of agent of insurance cOmpany not binding on 
insured without knowledge. Reiter wv. Northwestern International Ins. 
Co. of Milwaukee (Mo.) 


§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 


93—Failure to find whether agent in requiring cash bond from subagent, 
was carrying out principal’s directions, held not erroneous.—Principal 
cannot escape liability for agent’s fraud because agent alone was bene- 
fited.—Finding that subageni, fraudulently required by agent to give 
cash bond, was suspicious of agent, held not a finding that would defeat 
recovery for failure to exercise prudence, Greenough v. United States 
Life Ins. Co. of New York (Vt.) 


§ 95. NOTICE TO AGENT. 


95—Insurer is bound by knowledge of its solicitors prior to execution of 
policy.—Insurer is bound by knowledge of its agent collecting premiums. 
National Life & Accident Ins. Co. v. JacksOn, (Ala@.).......ccceeeceees 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 100. EVIDENCE AS TO AGENCY. 


100—Evidence held to sustain findings of jury as to existence and terms of 
oral cOntract. International Glass Co. v. Krouse (U. 8.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL, 
103—Contract to procure insurance through certain broker not violation of 


public policy or rebate statute. I. Tanenbaum & Son Co. v. Rothen- 
berg & Co, (N. Y. een owenve 
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103—Value of property totally destroyed immaterial between parties to 
agreement. Sheller v. Seattle Title Trust Co. (Wash.).........ceeeee0e: 


§ 106. BREACH OF CONTRACT BY PRINCIPAL, 


106—Evidence held to shOw breach Of contract. International Glass Co. v. 
Krouse (U, 8S.) 


§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 


§ 109. REPRESENTATION OF BOTH PARTIES. 


109—Cashier of bank held agent of both bank and insurance company in 
procuring burglary insurance. Union Bank of Berry v. National Surety 
Co, of New York (Ky.) 


IV. Insurable Interest. 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 


115(1)—Equitable interest supports an insurable interest.—Purchaser with- 
out notice of defect in pseudo guardian’s title had equitable insurable 
interest in improvements made. Ward v, Concordia Fire Ins, Co. of Mil- 
waukee (Mo.) 


(3). Warehousemen and other bailees. 


115(3)—Bailee hag insurable interest in goods in his possession. Brooklyn 
Clothing Corporation v. People’s Nat. Ins. Co. (New York) Same v. 
v. Fidelity-Phenix Fire Ins. Co. of New York (N. Y¥.) ...ccceecceceecees 


(6). Vendor and purchaser. 


115(6)—Vendor liable on indebtedness secured on property has insurable in- 
‘terest; Consideration for premium notes held not to fail on insured’s 
sale of property insured. American Ins. Co. v, Dean (MO.) ........+- 
115(6)—Insured held to have insurable interest in silo purchased under con- 
ditional sales cOntract. Sturgeon v. Hanover Fire Ins. Co, (Kan.)...... 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 


116(1)—Moral obligation to render care and attention constitutes insurable 
SRROVERE, OR Ui FO Cadi n ods cvicesetesecnoseecanetadeesnencetens 


(2). Parent and child. 


116(2)—Stepchild had insurable interest through family relationship. Young 
v. Hipple (Pa.) ° ° 


§ 117. ESTOPPEL TO DENY INTEREST. 


117—Beneficiary Association held estopped to deny membership of insured and 
“insurable interest. United Security Life Ins. & Trust Co, of Penn- 
sylvania v. Perugini Union Mut. Relief Ass’n, (Penna.).........e06. eee 290 


§ 118. INSURANCE WITHOUT INTEREST. 


118—Findings not disturbed on appeal unless clearly against the evidence.— 
Finding that loss was occasioned by peril’ of sea not disturbed. Ameri- 
can Merchant Marine Ins. Co, of New York v, Liberty Sand & Gravel 
Co., Ine. (U. 8.) 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


122—Insured may assign policy to one who had no insurable interest in his 
life. Anderson v. Aetna Life Ins. Co. et al. (Iowa).... sevens See 


VY. The Contract in General. 

(A) NATURE, REQUISITES, AND VALIDITY. 

§ 124. NATURE OF THE CONTRACT. 

124—“‘Insurance Policy’ defined. Ohio Farmers’ Ins. Co. v. Cochran (Ohio) 213 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 


127—-By-law and certificate provision that disappearance should not be 
evidence of death held invalid. Fleming v. Merchants Life Ins, Co. 
(Iowa) eve ° 


§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 


131(1)—Oral agreement to transfer fire insurance from one building to an- 
other valid.—Parol contract of insurance good except when otherwise 
provided by statute. First Nat. Bank of Mildred v. Home Ins. Co, (Pa.) 429 


(9) 
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§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 


133(1)—In combined life and accident policy, provision for payment of smal- 
ler amount for death from illness held not invalidated by statute pro- 
hibiting provisions for settlement at maturity of less value than amounts 
insured on the face of the policy. First Texas Prudenitial Ins. Co, v. 
Smallwood et al. (Texas) 

133(1) Standard Life policy prescribed by statute not exclusive form. Landis 
v. Metropolitan Life Ins. Co. (Ohio) 

133(1)—Provisions in note for premiums held not invalia under statute re- 
quiring policy to express entire cOntract. Southland Life Ins. Co. v. 
Hopkins (Tex.) 


§ 134. PAPERS ACCOMPANYING POLICY. 
134—-Statement as to health of applicant for policy held a “warranty.” 
and not a condition precedent; plea not alleging that breach of war- 


ranty increased risk held bad. Mutual Life Ins. Co, of N. Y. v. Mendel- 
baum (Ala.) 


§ 136. DELIVERY. AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 

136(2)—Placing policy in control of insured sufficient delivery—where first 
premium paid and policy delivered to agent and insured told agent to 
hold for him, and later died, there was delivery. N. Y. Life Ins, Co. v. 
Smith (Miss.) 

136(2)—Good health delivery provision means same condition of health as 
at date of application. N. Y. Life Ins. Co. v. Smith (Miss.). 

136(2)—Delivery constructive as well as actual. Boatner v. Providence- 
Washington Ins. Co, (Tex.) .......0ee8% 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1) Necessity of payment to bind company. 
137(1)—Contract not effective unless first premium paid or payment waived. 
Swetland v. New World Life Ins. Co. (Ida.) 
(3). What constitutes payment in general. 


137(3)—Condition of application that insurer should incur no liability until 
payment of premium held not complied with; insurer held not to have 


waived condition of application. Mesloh v. Lafayette Life Ins. Co. 


§ 138. VALIDITY IN GENERAL. 
(1). In general, 

138(1)—Provision (P. P. I.) dispensing with proof of interest legal. Frank 
B. Hall & Co. v. Jefferson Ins. Co. (U. 8.) 

138(1)—-Workmen’s Compensation Policy governing shopmen and clerk of 
company engaged in repairing vessels on navigable waters held valid. 
—State Workmen’s Compensation Law does not apply to shipwright 
workers on vessels afloat; where no risk under policy, policy void. Lon- 
don Guarantee & Accident Co., Limited, v. Marine Repair Corporation. 


(2). Discrimination between insurants. 
138(2)—Statute as to rebating held applicable to surety bonds and liability 
insurance, Lyman v. Ramey, Insurance Com’r. (Ky.) 
138(2)—Premium note held not void as a discrimination between insurants 
of same class. Southland Life Ins. Co. v. Hopkins (Tex.)..........++00+ 


§ 140. PARTIAL INVALIDITY. 


140—Policy classifying employees separately and providing different rates 
held severable. London Guarantee & Accident Co., Limited, v, Marine 
Repair Corporation. (N. Y.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTION. 
(2). Payment of first premiums. 
141(2)—Unconditional delivery of policy operated as a waiver of the prepay- 
ment of premium. Bankers’ Reserve Life Co. v, Sommers. (Tex.)...... 


141(2)—Delivery of policy for inspection is not a waiver of requirement of 
prepayment. Reliance Life Ins. Co. v. Gulley’s Adm’x (Va.) 


(3) —By acknowledgement of receipt of premiums. 


141(3)—Condition of application that insurer should incur no liability until 
payment of premium held not complied with; insurer held not to have 
waived condition of application. Mesloh v, Lafayette Life Ins, Co. 
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(4). Estoppel of insured. 


141(4)—Where insured sues on policy, it is an election to stand on it. 
Boatner v. Providence-Washington Ins. Co. 


§ 143. REFORMATION. 
(4). As to property or interest covered. 


143(4)—Court justified in holding errors in policy due to mistake of Senees 
Northwestern Nat. Ins. Co. v. Chambers (Ariz.). 


§ 144. MODIFICATION. 
(1). In general. 


144(1)—Mere forbearance to cancel policy not consideration for modification. 
—Fire insurance policy cannot be modified or changed by attachment of 
separate riders after delivery without insured’s consent. Bassi v. Spring- 
field Fire & Marine Ins. Co, (Calif.) 

144(1)—Whether insurer gave insured credit for difference in rates between 
buildings was immaterial to the validity of the transfer of the insur- 
ance. First Nat. Bank of Mildred v. Home Ins. Co, (Pa.) 


§ 145. RENEWAL. 
(1). In general. 


145(1)—Petition on contract to keep property insured by renewals held insuffi- 
cient. Murphy Hardware Co. v. Rhode Id. Ins. Co. (Ga.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
(1). In general, 


146(1)—Contract must be construed as written. Dorsett v. Thomas, State 
Bank Examiner, et al. (La.) . 

146(1)—Contract construed as a whole. State ex rel, Missouri State Life 
Ene. Co. Ve AlNOM OF GR CBE). cccccccscccccccccccccccccensccccencvesecese 


(3). Liberal or strict construction. 


146(3)—Rule of cOnstruction of policy against insurer held inapplicable. 
Haseltine v. Farmers’ Mut. Fire Ins. Co. of Billings, Mo. (Mo.)........ 

146(3)—Policy susceptible of two constructions, is construed against insurer. 
—Construction favorable to insured, of which pOlicy is not fairly sus- 
ceptible, cannot be adopted. Parker-Russell Mining & Mfg. Co. v. In- 
surance Co. of North America (Mo.) 

146(3)—Ambiguous clause construed most favorably to insured. Sweaney 
& Smith Co. v. St. Paul F. & M. Ins. Co. (Ida.).... cece cscceeceeccccece 

146(3)—-Contracts must be construed strictly against insurer ane them. 
National Life & Accident Ins. Co. v. Jackson. (Ala.) 

146(3)—Equivocation in terms of policy are resolved in favor of insured. 
Spaulding et al. v. Mutual Life Ins. Co. of New York. (Wash.).........- 

146(3)—Rule of construction stated. Illinois Automobile Ins, Exch. v, South- 
ern Motor Sales Co. (Ala.) 

146(3)—Policy liberally construed for insured. ‘Old Colony Ins. “Co. v. *Kolmer 
(Ind.) 

146(3)—In case of ambiguity, construction liberal against forfeiture or lapse. 
Fallis et al. v. Massachusetts Bonding & Ins. Co. (Mo.) 

146(3)—Construction most favorable to insured adopted. Fidelity & Casualty 
Co. of New York v, Blount’ Plow Works (Ind.)......... 

146(3)—Construction favorable to insured will be adopted. —Lite Policy pro- 
visions exempting from liability strictly construed. Barnett v. Merch- 
ants’ Life Ins. Co. of Des Moines, Iowa (Okla.)..... ° ees 


§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 


147(2)—Contract for policy loan held to have been made in Missouri. Mu- 
tual Life Ins. Co. v. Liebing (U. 8.) cecerccccoce 


eee wee eeeeeee 


§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


150—Insured not bound by clause providing for maintenance of locking de- 
vice on automobile attached to open policy after issuance of certificate. 
-—-Date on clause attached to policy, rather than order of pasting 
clauses controls. Reiter v. Northwestern International Ins. Co, of Mil- 
waukee. (MO.,) 

150—Agreement, for attaching rider is void. 
Co, of Des Moines, Iowa (Okla.) 

150 Provisions on back of policy not part thereof when not made so by 
anything on the face. Smyly v. Globe & Rutgers Fire _ ae 
& Rutgers Fire Ins. Co. v. Smyly (Ga.) 


(11) 
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§ 161. oes TOGETHER POLICY AND ACCOMPANYING PA- 


(1). In general, 


151(1)—Instruments to be cOnsidered in determining contract stated. Ha- 
seltine v. Farmers’ Mut. Fire Ins. Co. of Billings, Mo. (MOo.).........+.. 


(2). Application as part of the contract. 


151(2)—Mere reference to application for purpose of describing property not 
an incorporation of entire application. Wilson et al. v. Farmers’ Mut. 
F. & L. Ins. Co. of Bates County, Mo. (Mo.).... 

151(2)—Fraud held a defense although application not attached to policy; 
“such statement.” Spaulding et al. v .Mutual Life Ins. Co. of New York. 
( Wash.) 

151(2)—Application must be plainly expressed in policy to be part ‘of “the 
contract.—Application is not “plainly expressed” in policy unless it is 
“legible.’—Photographic copy of application held not legible enough to 
be part of the policy. Fidelity Mutual Ins. Co, v. Preuser (Ky.) 

151(2)—Application not excluded in construing policy. State ex rel. Missouri 
State Like Ina: OG.. Vi AOR GE GD. CO icc ccckccnsvccccdveceuacenvesnerse 


§ 152. —— CONSTRUING STATUTES AND CHARTER, OR RULES OF 
INSURER AS PART OF POLICY. 


152—Where manual of premiums and risks was not filed company held 

not entitled to benefits of its provisions.—Old manual held not available 

to supply place of current manual not filed.—Policy issued held not with- 

in classification on file. Sefton v. London Guarantee & Accident Co., 
Ltd, (Penn.) 

—Classification manual in force’ at original issuance of accident pol- 

icy fixes rights of parties. Gillies v. Preferred Acc. Ins. Co. of New 
York (N. Y.) 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general, 


156(1)—Cargo owner’s right to sue on carrier’s policy. Virginia-Carolina 
Chemical Co. v. Chesapeake Lighterage & Towing Co. (U. S8.).. 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. DESCRIPTION OF PROPERTY. 


168—That automobile owned by plaintiff had different factory number 
from that stated in pOlicy insuring automobile against theft held not to 
preclude recovery on policy.—Instruction ‘that plaintiff could not recover 

on automobile policy, after third party had purchased and was in pos- 
session of automobile with same factory number as that described in pol- 

icy properly refused. Moore v. North River Ins. Co. (Kan.)............. 
—Definite terms of policy insuring “woolen” goods against burglary 

held not affected by printed subsection relating to loss of “silk goods.” 
Aetna Casualty & Surety Co. of Hartford, Conn., v. Gerber et al. (Md.) 


§ 164.—DESCRIPTION OF TITLE OR INTEREST. 
(2). Property held in trust or on commission, 
164(2)—Policy issued to manufacturer held to cover full value of goods in 
its possession as Bailee, and not merely itg interest therein for work 
done, Brooklyn Clothing Corporation v, People’s Nat. Ins. Co. (New 
York) Same v. Fidelity-Phenix Fire Ins. Co. of New York. (N, Y.) 


§ 165. DESCRIPTION OF LOCATION. 

165—Three separate clauses insuring machinery for stated sums, held each 
limited to that in buildings insured by preceding clause.—General 
statement of location of property does not make insurance of specific 
items a blanket insurance. Parker-Russell Mining & Mfg. Co. v. Insur- 
ance Co. of North America (Mo.) . 

165—Where property not at place specified in policy when destroyed insurer, 
paying loss and taking assignment, not entitled to recover. Hartford 
Fire Ins. Co. v. Payne, Director General of Railroads, (Ga.) 


§ 175. COMMENCEMENT OF RISK. 
175—Date agreed on must be taken as date of policy for all purposes. 
tual Life Ins. Co. of New York v. Hurni Packing Co. (U. 8.) 
§ 179. ENTIRE OR SEVERABLE CONTRACT. 
179—One policy may insure several amounts on distinct items. Parker- 
Russell Mining & Mfg. Co. v. Insurance Co. of North America (Mo.).... 
§ 179%. LOANS ON POLICIES. 


179%—Insurer, having informed insured that a forfeiture was under a certain 
loan agreement, cannot in action on policy avail itself of other causes.— 
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Nonpayment of interest on indebtedness to insurer secured by policy 
held not to work a forfeiture. Widdicombe v. Penn Mut. Life Ins. Co. 


VI. Premiums, Dues, and Assessments. 
§ 181. RIGHT OF INSURER TO PREMIUMS, 


181—After breach of executory contract, plaintiff's recovery limited to dam- 
ages for breach. United States Shipping Board Emergency Fleet Corpo- 
vation Vv. Berman G& Wis, INC. CAB). cccccccccesscccvecdecnccscesceces 


§ 186. PAYMENT OF PREMIUMS. 
186—Court not warranted in striking out answers and rendering summary 
judgment—such motion denied where not plain that no substantial issue 
is to be tried. Peninsular Transp. Co. v. Greater Britain Ins. Co. (N. Y.) 
(2). Time of payment. 


186(2)—Policy provisions as to date of payment of “annual premiums” not 
inconsistent; “annual.’’ Rolerson v. Standard Life Ins, Co, (Tex.)...... 


§ 187. NOTES FOR PREMIUM. 
(3). Want or failure of consideration, 

187(3)—Provision against liability during default on premium note held not 
to show failure of consideration.—Vendor liable on indebtedness secured 
on property has insurable interest; consideration for premium notes held 
not to fail on insured’s sale of property insured. American Ins. Co, v. 
Dean (Mo.) 

§ 188. ACTIONS FOR PREMIUMS. 

(1). In general. 


188(1)—Agents of reciprocal exchange “real party in interest’ in suit for’ 
premiums. United States Shipping Board Emergency Fleet Corporation 
v. Sherman & Ellis, Inc. (Ala.) 
§ 193 AMOUNT OF ASSESSMENT, 
(2). Co-operative life insurance, 


193(2)——-Insurer not authorized to levy assessments in excess of rates speci- 
fied in policy. Hartford Life Ins, Co. v. Douds (Ohio) 


§ 198. REFUNDING OR RECOVERY OF PREMIUMS OF ASSESSMENTS 
OR ASSESSMENTS PAID. 


(1). Grounds of recovery in general, 


198(1)—Payments made by insured in excess of rates specified without 
knowledge thereof not voluntary payments, precluding recovery of excess, 
Hartford Life Ins. Co. v. Douds (Ohio) 

198(1)—When permit to deal in liquor denied, premium on required bond 
must be returned, Lattarulo v. National Surety Co. (N. Y.) 


VIL Assignment or Other Transfer of Policy. 

§ 201. STATUTORY RESTRICTIONS ON TRANSFER. 

201—Execution of power of attorney to cOllect policy payable to insured’s 
wife held assignment forbidden by statute and by-laws, Bankers’ Life 
CO, VRRP SE Gl. CORINA) 6 wceciccccccccctccevncscvoces . 

§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Assignment of policy may be in any form unless restricted by policy. 
Mosaic Templars of America et al. v. Hearon (Ark.)........eseeeeeeees 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 


214—Policy payable to mortgagee valid under by-law permitting assign- 
ment. Wilson et al. v. Farmers’ Mut. F. & L. Ins. Co. of Boone County, 


Mo, (Mo.) 
§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 
§ 222. — TRANSFER AS COLLATERAL SECURITY. 


222—Rights of assignee of life policies held not to have lapsed. Guardian 
Eee Bae. Gs - G. BORROO GEG CE Ei e wc ctesccdccccccccencesceces 243 


VIII. Cancellation, Surrender, Abandonment, or Resclission of Polley. 
§ 228. RIGHT OF INSURER TO CANCEL. 


228—Guaranty company may provide for cancellation of agent’s indemnity 
contracts by others. Eddy v. United States Fidelity @& Guaranty Co. 
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§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—In action on life insurance policy petition held to state cause of ac- 
tion. Bush et al. v. Missouri State Life Ina Co et al, (Okla.)........ . 
229(1)—Insurer could not cancel policy for nonpayment of premium after de- 
livery without notice to insured. Bankers’ Reserve Life Co. v. Sommers. 


§ 234. RATIFICATION OF INVALID CANCELLATION. 

234—Insured need not repudiate attempted forfeiture, after refusal of tender 
of premiumsa—Declaration of insured he had no insurance after inef- 
fectual forfeiture by insurer, does not estop claim under policy. 
York Life Ins. Co. Vv. NOFris (AIlM.). ccccccccvccccescccccs . 


§ 235. EVIDENCE OF CANCELLATION. 


235—Evidence held not to sustain verdict that policy was cancelled by mu- 
tual consent, Miller v. Continental Ins. Co. of New York (Minn.)..... ° 


§ 238. RIGHTS OF INSURED TO SURRENDER IN GENERAL, 
(1). In general. 
238(1)—Policy provisions for cancellation and return of premium are bind- 
ing in absence of waiver; insured must follow prescribed method of can- 
cellation.—Statement by local agent of amount due on cancellation held 
not waiver, American Ins. Co. v. Dean (Mo.) 


§ 239. RIGHTS TO SURRENDER LIFE OR ACCIDENT POLICIES, 

239—Right to change beneficiary although not entitling insured to surrender 
and cancel policy directly, held to authorize changing designation of 
beneficiary so as to name estate beneficiary and then cancel yeney. Quist 
v. Western & Southern Life Ins. Co. (Mich.)...........-. a 


§ 249. ACTIONS FOR RESCISSION. 


249—Statute concerning losses and attorney’s fees held class legislation. 
Fidelity Phenix Fire Ins, Co. v. Purlee (Ind.) 

249—Evidence held sufficient to support judgment refusing cancellation of 
policy for fraud of applicant.—To secure cancellation of policy for fraud 
or mistake, evidence must be clear and convincing. Security Life Ins. 
Co. v. Stockman (Mo.) 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 


(A) GROUNDS IN GENERAL 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—Statements, except those fraudulently made, in life insurance appli- 


cation, representations, and not warranties. Russell v. New York Life 
Ins. Co. (Idaho) 


§ 252. REPRESENTATIONS. 

§ 2653. IN GENERAL. 

253—To avoid, statement in application must be knowingly untrue, tend to 
mislead and be material. Prahm v. Prudential Ins. Co. (N. 


253—When false representations will avoid policy. Kerpchak v. John Han- 
cock Mutual Life Ins. Co. 


§ 265. MATERIALITY. 

255—When fact stated or suppressed is material to risk. Kerpchak v. John 
cock Mut. Life Ins. Co, (N. J.) 

255—Immaterial application statements life insurance policy cannot ‘be 
made material to risk by agreement. Russell v. New York Life Ins. 
Co, (Idaho) 

255—Rule as to effect of false statements in application on validity of policy 
stated. Grand Lodge, Brotherhood of Railroad Trainmen v. Nolan (Ky.) 


§ 266. —— EFFECT OF MISREPRESENTATION. 
(1). In general, 
256(1)—False answers in life insurance application in good faith not mis- 
leading insurer, will not avoid policy. Russell v. New York Life Ins. 
Co. (Idaho) 
(2). Knowledge and intent of applicant. 


256(2)—Good faith in material false statement in application for life in- 
surance immaterial. Loving v. Mutual Life Ins. Co. of New York (Md.) 162 
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256(2)—Where answers on health are mere expressions of opinion, falsity of 
one will not avoid unless in bad faith. Prahm v. Prudential Ins, Co. 
(N, J.) 

266(2)—False representation, if fraudulent, is warranty, avoiding policy.— 
Remedy of insurer for false representation. Charlton Vv, Metropolitan 
Life Ins, Co. 


§ 257. CONCEALMENT. 
§ 261. EFFECT. 


261—Applicant for marine insurance must make full disclosure. Clinchfield 
Fuel Co. v, Attna Ins. Co, (8. C.) 


§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 


262—Fraud in application rendered contract Voidable on discovery. Spauld- 
ing et al. v .Mutual Life Ins, Co. of New York (Wash.) 

262—Under contract defense of fraud held proper. Spaulding et al. v. Mu- 
tual Life Ins. Co. of New York (Wash.) 


§ 263. WARRANTIES. 
§ 266. WARRANTIES AS PART OF CONTRACT. 


266—Statements in application material to risk ordinarily held warranties. 
Spaulding et al. v. Mutual Life Ins. Co. of New York (Wash.).......... 


§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Breach of warranty as to incumbrance did not avoid policy when not 


so provided therein. Smyly v. Globe & Rutgers Fire Ins. Co.—Globe & 
Rutgers Fire Ins. Co, v. Smyly (Ga.) 


(C) MATTERS RELATING TO PERSON INSURED. 

§ 292. MEDICAL ATTENDANCE. 

Se ae false statement as to medical treatment bars recovery. Lov- 
ing v. Mutual Life Ins. Co. of New York (Md.) 

292—Attendance of patient by physician at his office held to constitute 
“medical attendance.’”’—Misrepresentation as to having consulted or hav- 
ing been attended by physician precludes recovery.—False representation 
that insured had not received medical treatment within year preceding 


application for reinstatement held to preclude recovery on policy. Tun- 
nard v. Supreme Council of Royal Arcanum (N. ») 

292—False statement that applicant had not consulted or been treated by 
physician will avoid life policy.—False representation that applicant had 
never had a doctor held to invalidate life policy. Kerpchak v. John 
Hancock Mut. Life Ins. Co. 


§ 297. HABITS. 
297—Answers to questions in an application as to use of liquor held repre- 
sentations unless fraudulently made.—Misrepresentations false but not 


fraudulent void policy only if they contributed to risk. Valesi v. Mutual 
Life Ins. Co. of New York (La.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
enant, or Condition Subsequent, 

(A) GROUNDS IN GENERAL. 

§ 306. CONDITIONS SUBSEQUENT. 

§ 307. CONDITIONS IN GENERAL. 


307—Substantial performance of contract sufficient for recovery. Ohio Farm- 
ers’ Ins. Co. v. Cochran (Ohio) 


§ 309. EFFECT OF BREACH. 

309—When breach of condition avoids whole policy stated. 
Providence-Washington Ins. Co, (Tex.) 

309—Breach of warranty statute applies only to warranties whose ‘breach 


might cause loss, not to inventory requirement. Driggers v. Phila, Un- 
der. Agency, etc. (Tex.) 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 


$311(1)Lack of co-operation by assured under liability policy held a defense 
to suit “under the terms of the policy” by injured person on assured’s 
insolvency.—Lack of cO-operation by assured liability policy held not a 
defense to suit “under the terms of the policy’ by injured person, on 


insured’s insolvency. Roth v. National Automobile Mut. Casualty Co. 
(CN. ¥ 
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(3). Mortgagees and their assignees. 


311(3)—Failure to make proof of loss held not to preclude mortgagee from 
recovering under mortgage clause.—Separate mortgage clause an inde- 
pendent contract fixing the status of insurer and mortgagee as to each 
other. Oregon Mortgage Co., Limited, v. Hartford Fire Ins. Co, (Wash.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 


328(1)—Statements as to unconditional ownership etc., a misrepresentation 
and not a warranty. Hoffman et al. v. Mutual Fire Ins. Co. of Read- 
ing, Pa. 


(2). What constitutes change of title or interest in general, 


328(2)—Mortgage clause of fire policy held not to require mortgagee to no- 
tify insurer of purchase at foreclosure during period of redemption, 
Oregon Mortgage Co., Limited, v. Hartford Fire Ins. Co. (Wash.)....... 


§ 332%. 
332%—Employer’s agreement, part of policy, against employment of persons 
under legal age, held warranty. Gise v. Fidelity & Cas. Co. (Cal.). 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 


333(1)—Policy on automobile not in public service when destroyed was not 


forfeited because automobile had been in public service. Graham v. 
Standard Fire Ins. Co, (S. C.) 


§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Forfeiture for breach of promissory warranty to carry extinguisher 
on automobile. Union Marine Ins. Co, v. High (Ark.).......+0s0++ . 
334(1)—Breach of condition requiring installation of fire extinguishers “held 


not to preclude recovery on policy in absence of showing that breach 
contributed to policy, Texas State Mut. Fire Ins. Co. of reser ti 


(2). Employment of watchman. 
334(2)—Evidence held toa show reasonable compliance with watchman 


clause; failure of strict compliance does not preclude recovery unless 
occasioning loss. Sweaney & Smith Co. w. St. Paul F. & M. Ins. Co. (Ida.) 47 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 
335(3)—Breach of warranty statute applies only to warranties whose breach 


might cause loss, not to inventory requirement. Driggers v. Phila, Un- 
der. Agency, etc. (Tex.) 


§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Warranty against concurrent insurance not within purview of anti- 
technicality statute. Boatner v. Providence-Washington Ins, Co. (Tex.) 
336(1)—Additional insurance clause in fire policy valid to avoid policy as to 
insured. Boatner et al. v. Home Ins. Co. (Tex.) 
(2). Knowledge and consent of insured. 


336(2)—-Under provision permitting additional insurance on approval of di- 
rectors, taking out additional insurance, without such approval, does not 


forfeit policy. Wilson et al. v. Farmers’ Mut. F. & L. Ins. Co. of Bates 
County, Mo. . 


(7). Entire or severable contracts. 


336(7)—Insurance policy on stOck and fixtures void because of overinsurance 
as to the stock; void also as to the fixtures. Boatner v, Providence- 
Washington Ins. Co. (Tex.) oe 

(C) MATTERS RELATING TO PERSON INSURED. 

§ 339. CHANGE OF OCCUPATION. 

339—Failure to notify accident insurer of change of occupation is not breach 
of warranty. Gillies v. Preferred Acc. Ins. Co. of New York (N. Y.) 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 


349(1) Policy contract as to date of payment of annual premiums controls. 
Rolerson v. Standard Life Ins. Co. (Tex.) 
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349(1)—Time of payment in life policy of essence of contract, Southland Life 
Ins. Co. v. Hopkins (Tex.) 


§ 356. EXTENSION OF TIME FOR PAYMENT. 
$ 3657. IN GENERAL. 


357—Ineured not entitled to period of grace upon maturity of note given for 
deferred premiums.—Agreement for extension of payment of premiums 
held binding on both parties. Southland Life Ins, Co. v. Hopkins (Tex.) 


§ 369. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


§ 360 —— IN GENERAL. 

(1). In general. 
360(1)—Refusal of tendered premiums excuses future tender.—Refused ten- 
der of premium need not be kept good.—Refusal of tender of premium 


with promise to take matter up with head office, held unconditional, 
New York Life Ins. Co. v. Norris (Ala.) 


$ 361. TO AGENT OR BROKER. 
361—General agent did not have apparent authority to accept jewelry or 


other property in payment Of premium. Bankers’ Reserve Life Co. v. 
Sommers, (Tex.) 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365. —— REINSTATEMENT. 
(1). In general. 


365(1)—Premium paid after lapse held to extend insurance a month from 
payment. Fallis et al. v. Massachusetts Bonding & Ins. Co. (Mo.) 


§ 366. ELECTION BETWEEN RIGHTS. 


866—Life policy may stipulate for method for automatic election after de- 
fault different from that described in standard policy.—Beneficiary held 
entitled to extended insurance for limited term under provisions of pol- 
icy, notwithstanding provisions of standard policy.—Statute prohibit- 
ing issuance of policy providing for settlement at maturity at less than 
face value, not applicable to optional settlements on surrender after 
premium default. Landis v. Metropolitan Life Ins. Co. (Ohio) 

366—Irisured will not forfeit his insurance or right to exercise specified op- 
tions on performance within a reasonable time after his mental capa- 
city is reatored.—Beneficiary, not knowing of policy’s existence until 
after death of insane insured, held entitled to obtain benefits of option, 
where acting within reasonable time after acquiring knowledge.—Where 
policy does not fix limit for exercise of option, a reasonable time is suf- 
ficient. Marti v. Midwest Life Ins. Co, (Neb.) . 


§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(2). Amount available to purchase extended insurance, 
367(2)—State statute as to temporary insurance controls any contradictory 
agreement made within the state. 
Liebing (U. 8.) 
(3). Period for which insurance will be extended. 


367(3)—Policy held not to grant three-fourths extension for payment of 
three-fourths of annual premium. Union Cent. Life Ins. Co. v. Jack- 
son (Ky.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Insurer held estopped through correspondence with insured’s agent. Lee 
Blakemore, Inc., et al., v. Lewelling et al. (U. 8S.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Formal conditions may be waived. Hoffman et al. v. Mutual Fire Ins. 
Co, of Reading, Pa. (Pa.) 

372—Provision annulling policy for assignment can be waived by insurer; 
provision annulling policy waived by enforcing premium notes, Ameri- 
can Ins. Co. v. Dean (Mo.) 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 3756. —— IN GENERAL. 

(1). In general. ° 


376(1)—General agent not authorized to waive payment of premium 
money. Bankers’ Reserve Life Co, v, Sommers (Tex.) 
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§ 3876 —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Requirement that transfer of insurance be indorsed on original pol- 
icy held waived. First Nat. Bank of Mildred v. Home Ins. Co. (Pa.) 


376(1)—Agents having power to issue policies may waive policy stipulation. 
Ward v. Concordia Fire Ins. Co. of Milwaukee (MO.).........0eeeeeeeeee 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS, 
(1). In general. 
378(1)—Provision that policy should be void if insured’s interest was other 


than that of fee-simple owner, waived. Ward -v. Concordia Fire Ins. Co. 
of Milwaukee (Mo.) 


(3). Nature of agency and authority of agent. 


378(3)—Insurer held estopped from setting up as defense matter known to 
general agent. Hoffman et al. v. Mutual Fire Ins, Co. of Reading, Pa. 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION. 


(1). In general. 


379(1)—Where insurer placed matters in policy as warranties they are 
waived as such. Northwestern Nat. Ins. Co. v. Chambers (Ariz.)....... 


(5). Good faith of insured. 
379(6)—Insured relieved of duty to read policy on presumption it accords 
with application. Northwestern Nat. Ins. Co. v. Chambers (Ariz.)...... 


379(5)—Insurer not estopped to rely on false statement in application though 
written in by agent. Eagle, Star & British Dominions Ins. Co., Lt, v. 


Main (Md.) 
(7). Agency for insurer or insured, 


379(7)—Statute to make knowledge of medical examiner chargeable to in- 


—— is declaratory of common law. New York Life Ins. Co. v. Smith 
(Miss.) 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 


380—Insurer not estopped because of agent’s knowing of and joining in fraud 
of insured. Loving v. Mutual Life Ins. Co. of New York (Md.)........+.+- 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 386. —— WAIVER OF PROVISIONS OF POLICY AS TO MODE 
WAIVER. 
386—Clause requiring waiver of provision or conditioin of fire policy to be in 


writing could be waived by insurer by parol. First Nat. Bank of Mild- 
red v. Home Ins. Co. (Pa.) 


§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 


388(1)—Insurer recognizing contract after cause of forfeiture waives such 
cause. North British & Mercantile Ins, Co. v. Lucky Strike Oil & Gas 
Co, (Okla.) ° 

388(1)—Waiver of policy conditions need not be express. Hoffman et al. 
v. Mutual Fire Ins. Co. of Reading, Pa. (Pa.) 


(2) Statements of Officers and agents. 
388(2)—Where insured’s agent requested insurer’s agent to indorse on policy 
the making of contract of sale and insurer’s agent stated it would not 
be necessary, insurer waived forfeiture. North British & Mercantile Ins. 
Co, v. Lucky Strike Oil & Gas Co. (Okla.) 


(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer held not to have waived payment of premium note at ma- 
turity. Southland Life Ins. Co. v. Hopkins (Tex.) 
(6). Guaranty and indemnity insurance. 


388(5)—Insurer not estopped to deny liability for expenses of employer in 
workmen’s compensation proceeding. Gise v. Fidelity & Cas. Co, (Cal.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
CIND POLICY. 


390—Delay in tendering return of premiums held not a waiver of defense of 
fraud. Spaulding et al. v. Mutual Life Ins. Co. of New York (Wash.).. 

390—Failure to cancel does not waive breach. Fore v. United States Fire 
Ins. Co. (Miss.) ae 
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§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 


389(1)—Insurer cannot defeat recOVery by proving facts known when issu- 
ing policy. Mull v. U. 8, Fidelity & Guar. Co. 


(6). Knowledge of intent to violate cOnditions. 


389(6)—Insuring with knowledge that goods insured will later be removed 
held not waiver of location condition. May v. Standard Fire Ins, Co, et 
al. (Mich,) 568 


§ 390. FarLure To ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


Pouicy. 


390—Provision in fire insurance pOlicy, inserted for sole benefit of insurer, 
waived unless exercised. Lee Blakemore, Inc., et al. v. Lewelling et al. 
(U, 8.) 

390—Retention of unearned premium held to waive right to forfeit policy. 
Dyer v. American Ins. Co. of Newark, N. J. (Mo.) 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 


(1). In general. 


392(1)—Insurer knowing facts and receiving payments estopped to declare 
forfeiture. Mull v. U. S. Fidelity & Guar. Co. (Ida.) 

392(1)—Condition as to prior insurance held waived by acceptance of pre- 
miums with knowledge thereof. National Life & Accident Ins, Co. v. 
Jackson, (Ala.) 


(10). Retention and enforcement of note 


392(10)—Provision annulling policy for assignment can be waived by insurer; 
provision annulling policy waived by enforcing premium notes. Ameri- 
can Ins. Co. v. Dean (MO.) 


§ 393. CONSENT TO ASSIGNMENT OF POLICY. 


.893—Insurer held estopped to deny liability under fire insurance policy.— 
Assignment of policy ‘by original insured with consent of insurer enforce- 
able as new contract.—Valid insurance contract may be made by parol, 
followed by subsequent writings expressing them. Lee Blakemore, Inc., 
et al., v. Lewelling et al. (U. 8.) 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 


397—Agent’s request that mortgagee and insured meet him to adjust loss 
is waiver of forfeiture.—No waiver of forfeiture arising from execution 
of mortgages without insurer’s knowledge. Smeesters v. New Denmark 
Mut. Home Fire Ins. Co. (Wis.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Death within time specified in an incontestable clause does not fix right 
to cOntest.—Right to contest within two years may be waived.—Afirma- 
tie action necessary under incontestable clause.—Letter refusing to pay 
held sufficient contest within incontestable clause.—Provisions as to de- 
livery while in good health, etc., did not make date of delivery ‘“‘date of 
issue” within incontestable clause. Mutual Life Ins, Co. of New York 
v. Hurni Packing Co, (U. 8S.) 135 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 403 PERILS OF THE SEA. 


403—Insurance against ‘‘perils of the sea” held to include loss caused by 
winds and waves. Clinchfield Fuel Co, v, A@tna Ins, Co. (S. C.)......--5+ 


§ 415. UNSEAWORTHINESS OF VESSEL, 


415—Provision of marine insurance policy held to bar issue of seaworthiness 
of vessel without showing misrepresentation by insured.—Effect of stipu- 
lation as to seaworthiness stated. Clinchfield Fuel Co. v. A&tna Ins. 
Co. 


(B) ENSURANCE OF PROPERTY AND TITLES. 


§ 421. FIRE. 


421—-Where policy provided company not liable for explosions unless fire en- 
sued no recovery for injury to building by concussion from explosion on 
adjacent lot. Eaken vy. Liverpool & London & Globe Ins, Co, of New 
York. (Mo.) 
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§ 424. ACCIDENT. 


424—Automobile insurance against collision does not cOver damages from 
averturning without collision.—Automobile insurance against collision 
covers damages from upset caused by collision.—AutoOmobile insurance 
against ‘collision’ with vehicles or other objects includes collision with 
embankment. Southern Casualty Co. v .Johnson (Ariz.) 
Exception of glazing damage in plate glass window policy held inap- 
plicable to break after completion of glazing.—Under exception in plate 
glass window policy, break must have been caused by unworkmanlike 
manner of installing. Carr v. International Indemnity Co. (Calif.)...... 


§ 425. THEFT. 


425—Contract to protect automobile dealer against ‘Theft, Robbery or Pil- 
ferage”’ held to protect against swindler. Hill et al. v. North River 
Ins, Co. (Kan.) 


425—Policy indemnifying against “theft” or “pilferage’” held not to cover 
Obtaining title through fraud.—Policy indemnifying against ‘‘theft” 
covers larceny by trick. Illinois Automobile Ins. Exchange v. Southern 
Motor Sales Co. (Ala.) 


425—Burglary insurance pOlicy held not to cover loss of assured’s widow, 
who was not a “relative permanently residing with assured,” within the 
meaning of that clause in policy. Goldstock v. Fidelity & Deposit Com- 
pany of Maryland. (N. Y.) .. 

425—Automobile theft policy held to cover rectifier ag ‘‘Equipment.” 
Colony Ins. Co. v. Kolmer (Ind) 

425—Wrongful taking of an automobile without felonious intent is not steal- 
ing. Weir v. Central Nat. Fire Ins. Co, (Iowa) 

425—Contract to protect automobile dealer against ‘“‘theft,’’ robbery, or pil- 
ferage held to protect against swindling. Overland-Reno Co. v. Inter- 
national Indemnity Co. (Kan.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EM- 
PLOYEE. 


430—No liability under bond indemnifying against cashier’s embezzlement, 
where acts were directed or ratified by insured’s directors.—Surety not 
liable for losses from acts of bank cashier directed or ratified by Board 
of Directors, though ultra vires. Citizens’ Guaranty State Bank of Hut- 
chins v. National Surety Co. (Tex.) 

430—Bond indemnifying employer against ‘‘wrongful abstraction” held to cover 
for bidden use of automobile during which car was stolen; ‘“wrongful’’; 
“abstraction.”—Fidelity bond held not to show that it cOvered only dis- 
honest acts.—When fidelity bond did not limit liability to abstractions 
in violation of rules known to surety, it was immaterial that rule vio- 
lated was unknown. Fidelity & Casualty Co. of New York v, Blount 
Plow Works (Ind.) 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROP- 
ERTY. 


434—Insurer held liable for value of automobile destroyed in collision with 
plaintiff's machine although plaintiff was exceeding speed law. Fire- 
men’s Fund Insurance Co. v. Haley (Miss.) 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF 
LIFE, 


435—Indemnity insurance against liability for injuries while car was being 
driven by minor is enforceable.—Facts held to show girl was not driving 
automobile, within meaning of exception in indemnity policy. 
nell v. New Jersey Fidelity & Plate Glass Ins. Co. (N. Y.) 

435—Compensation insurance held to cover injury to moving picture thea- 
tre employee repairing garage; ‘“‘Employee.” Associated a Inc., 
et al. v. Industrial Accident Commission et al, (Cal.)........ 

435—Liability of insurer against loss held not defeated by operation. of mo- 
tor vehicle while licensed. McMahon v. Pearlman et al. (Mass.) 


§ 437. WRONGFUL ACTS OF INSURED. 


437—Insurer relieved of obligation to defend employer by breach of war- 
ranty not to employee under-age persons. Gise v. Fidelity & Cas, Co. 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL, 


449—“‘Accidental death” and “death by accidental means” defined. Ogilvie 
v. tna Life Ins. Co. of Hartford, Conn, (Calif.).....c.cceeseccccesccces 612 
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§ 456. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

455—Injury by “accidental means” within policy—death from boil infected 
with erysipelas result of disease not within policy. Kimball v. Massa- 
chusetts Acc. Co. (R. I.) 

455—Unprovoked murder is “death from accidental cause.” National Life & 
AsciGent Ima. Go. V. TOEGO (TOR) occ ccccccccvcesecccccasccces . 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 


466—Disease does not prevent recovery if injury would have resulted anyway. 
Kahn v. Metropolitan Cas. Ins. Co. (Mo.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE, 
§ 470. ABANDONMENT. 


470—Act of insurer held a constructive acceptance of abandonment of ves- 
sel.—Clauses against abandonment in marine policy no protection against 
insurer’s unauthorized acts. American Merchant Marine Ins. Co, of New 
York v. Liberty Sand & Gravel Co., Inc. (U. 8.) ..cccccccccccccccccccveece 

§ 473. VALUE OF SUBJECT-MATTER. 

§ 475. —— VALUED POLICIES. 


476—Policy admitting full interest enforced for full value. Frank B. Hall & 
Co, v. Jefferson Ins. Co. (U. 8.) . 


§ 479. EFFECT OF OTHER INSURANCE. 


479—Cargo owner held not entitled to recover on shipowner’s policy. Vir- 
ginia-Carolina Chemical Co, v. Chesapeake Lighterage & Towing Co. 


§ 480. AMOUNT OF INTEREST OF INSURED. 

480—Recovery defeated to extent insured paid by vessel owner. Frank B. 
Hall & Co. v. Jefferson Ins. Co. (U. B.)..cccccccrcvcvcccscccccccccecs one 

§ 487. EXPENDITURES. 

§ 489. UNDER SUE AND LABOR CLAUSE OF POLICY. 


489—Under suing and laboring clause of marine policy, insurer held not lia- 
ble to contribute to expenses. American Merchant Marine Ins. Co. of 
New York v. Liberty Sand & Gravel Co., Inc. (U. S.) 


(B) INSURANCE OF PROPERTY AND TITLE, 

§ 493. TOTAL LOSS. 

493—Receivers entitled to property of insurance company, as against 
State Department having temporary possession. Hertz et al. v. Lion 
Bonding & Surety Co. et al. (U. S.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Policy covering composition in printing office does not allow full re- 
cOvery of full cost of old forms. Security Printing Co. v. Hartford Fire 
ame: Oo: GE TAPCCOIS, CORR. CRG) occccccccvcrvcvccnsccccvconscensenceees 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 


502—Recovery for partial loss is difference in value before and after fire. 
Security Printing Co. v. Hartford Fire Ins. Co. of Hartford, Conn. (Mo.) 


§ 604. EFFECT OF OTHER INSURANCE. 

504—Policies of insurance properly held concurrent. Thomas Canning Co. v. 
Canners’ Exch, Subscribers at Warner Inter-Insurance Bureau et al. 
(Mich.) 

§ 508. DEDUCTIONS AND OFFSETS. 

508—Insured under interinsurance plan held liable for loss in proportion of 
its premium to total premium. Lee Blakemore, Inc., et al., v. Lewelling 
et al, (U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE, 

§ 613. EXPENDITURES, 

5138—Liability policy held not to cover expense of bond procured by insured 
to release lien of attachment. Green River Distilling Co. v. Massachu- 
setts Bonding & Ins. Co. (N. Y.) 

(D), LIFE INSURANCE, 

§ 615. AMOUNT PAYABLE ON DEATH. 

615—Provision limiting liability for death while in military service held valid. 
—Provision limiting liability for death while in military service held ap- 
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plicable, though death was caused by pneumonia. Swanson v. Provident 
Life Ins. Co. et al. (Iowa) 

515—Proviso reducing amount, if injury received while doing act pertaining 
to more hazardous occupatoin, covers isolated and casual acts, where 
occupation is not actually changed. Ogilvie v. Aitna Life Ins, Co. of 
Hartford, Conn. (Calif.) 

515—Insurer held not to have “engaged in military service’ within exemption 
clause of policy. Barnett v, Merchants’ Life Ins, Co, of Des Moines, 
Iowa (Okla.) 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 5624. TOTAL DISABILITY. 


5624—Insured entitled to total disability indemnity if unable to perform du- 
ties of occupation. Commonwealth Bonding & Cas. Ins. Co. v, Bryant 
(Tex.) 


524—Inability to perform duties of position for more than fifteen minutes at 
a time is “total disability” within policy. Aetna Life Ins. Co. v. McCul- 
lagh. (Ky.) 


§ 525—CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICIAN. 


525—Clause in health policy, ‘‘Necessarily confined to house,’’ construed to 
mean within doors, and not to particular house. Attna Life Ins, Co. Vv. 
Willetts (U. 8S.) 


XIV. Notice and Proof of Loss. 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR 
DEATH. 


549—Failure to permit autopsy not demanded not defense. Kahn v. Met- 
ropolitan Cas.-Ins, Co. (Mo.) 
§ 534. STATUTORY PROVISIONS. 


534—Statute invalidating stipulations requiring notice of claim within less 
than 90 days held inapplicable to contracts indemnifying against embez- 
zlement by employees. Citizens’ Guaranty State Bank of Hutchins v. 
National Surety Co. (Tex.) 


§ 539. TIME FOR NOTICE AND PROOF. 


(5). Effect of failure or delay. 


539(5)—No recovery on indemnity bond where notice of loss was not given 
within time required. Citizens’ Guaranty State Bank of Hutchins v. Na- 
tional Surety Co. (Tex.) 


§ 654. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS, 
§ 555. IN GENERAL. 


555—Requirements which can be waived in action on policy can be waived 
in action om adjustment agreements, Solomon v, Commonwealth Ins. 
Co. 


§ 5566. —— POWERS OF OFFICERS OR AGENTS. 


(1). In general. 


556(1)—Provision of policy requiring waiver to be indorsed in policy held 
not to preclude authorized agents or officers from waiving provision as to 
filling of proof of claim by their conduct. Ohio Farmers’ Ins. Co. v. 
Cochran (Ohio) 


§ 559. —— DENIAL OF LIABILITY. 
(2). Life and accident insurance, 
559(2)—Insurer by denial of all liability under life policy, waived provision 
aa to proofs of death. Liebel v. Metropolitan Life Ins. Co. (Mo.) 
§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SET- 
TLEMENT. . 


5661—Adjuster’s thorough investigation and offer to settle waives proof of 
loss. Sweaney & Smith Co. v. St. Paul F. & M. Ins. Co. (Ida.).......... 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 


5665—Adjustment does not have to be in writing or indorsed on policy to be 
binding. Solomon v. Commonwealth Ins. Co. (Del.) 
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§ 666. EFFECT OF ADJUSTMENT. 


566—Final agreement of adjuster and insured held binding. Solomon v. 
Commenweatth Ine. CO, COL) sccccscccecsvccccsssvcccscsséocosceveses 41 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 
ARBITRATION. 


567—Provision for Arbitration Commission held to require designation of 
physicians; demand for arbitration held sufficient. Aaberg v. Minn- 
esota, Commercial Men’s Ase'n (MinM.) ....cccccccccccccccsvccccscveccs 453 


§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 


568—Provision for Arbitration Commission held to require designation of 
physicians; demand for arbitration held sufficient. Aaberg v. Minnesota 
Commercial Mon’e Ass'n (BINN.) osccccceccsccscccvccescveccsevscccces 453 


§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 


569—Special agreement by parties after the fire as to manner of appraisal 
is valid. Security Printing Co. v. Connecticut Fire Ins. Co. of Hartford, 
COMO: CHO) 0.000 ccee ccdosesvecccaceccceensseve’s Setes eraser dhavencenden 197 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Appraisal held not to conform to requirement of contract that it 
be by items. Security Printing Co. v. Hartford Fire Ins. Co of Hart- : 
Ps: TOWNE, HG ec de 6 i one 65:08 60.00 i566 6086 ee eb aS ee he dhees seenee 197 
(2). Irregularities in proceedings. 
574(2)—Appraisal of damages not submission to arbitration requiring ap- 
praisers to be sworn. Williams v. Hamilton Fire Ins. Co. (N. Y.) .... 345 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Appraiser not allowed to impeach own decision. Williams v. Hami- 
item Wire Ime. Co. (NN. Fu) ccccccccsscccsccscccccesccsvccdecvcssteseseees 345 
(5). Effect of award in general. 


574(5)—Award of appraisers binding, in absence of fraud.—Nonwaiver agree- 
ment held not to prevent appraisal of amount of loss from being con- 
clusive. Williams v. Hamilton Fire Ins. Co. (N. Y.) ...cceeseeeceeeess 345 


§ 5675. FAILURE OF APPRAISAL OR ARBITRATION, 


575—After failure of appraisal through no fault of insured, he can maintain 
action on policy. Security Printing Co. v. Hartford Fire Ins. Co, of 
SPU SGD. as W GR civ onin'ow ke owe Ris sews Na eeeS 556 0:56 wd Cl ewes a enele 197 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 


676(1)—Insured cannot recover on fire policy until appraisal made; insurer 
may waive right to appraisal. Rott v. Westchester Fire Ins. Co. (Mich.) 189 


XVI. Right to Proceeds. 
§ 580—POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 
(2). Property subject to mortgage or other lien. 


680(2)—Insurer, paying insurance to mortgagor with knowledge of mort- 
gage, but not of its provisions, liable to mortgagee. Gibbes Machinery 
So. V. MIRGATR FICS TAA BHO, Gi Gad ioc cccvcc ace ceeh odo cvccswiesssvcewces 58 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 


582—Destruction of lumber held to relieve buyer from obligation to resell 
and pay seller part of net profits. Donlan et al. v. Turner, Dennis & 


SET THOGe CA CU. BGs dep nr cccies oss s evades tocsccedtesacbsecvessveess 537 
§ 684. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


(3). Policy payable to wife. 


585(3)—Person named as beneficiary entitled to recover as such, though not 
insured‘s ‘‘wife,” as described in policy. Doney v. Equitable Life As- 
eur. Soc. of the United States (N. J.) wcccccccccccccccccccccccescccsces 280 


§ 586. VESTED INTEREST OF BENEFICIARY. 


686—Interest of beneficiary not vested. White v. White (N. Y.)............ 32 
586—Where insured reserved right to change beneficiary the latter had no 
vested interest.—No distinction between ordinary life policies in which 
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insured reserves right to change beneficiary and fraternal policies, gov- 
erned by by-laws etc.—Beneficiary paying premiums had no greater right 
under policy giving right to change beneficiary than if insured had paid 
them. Quist v. Western & Southern Life Ins. Co, (Mich.) 

586—Beneficiary, under policies giving insured right to borrow money, take 
cash surrender value, or change beneficiary, has no vested interest in the 
policies. Wagner v. Thierot. (N. Y.) 

586—Beneficiary designated by regular life policy has vested right. 
Vv. Mutual Aid Union, et al. (Mo.) 

586—Beneficiary has no vested rights, and cannot transfer rights when right 
to change reserved. Dorsett v. Thomas, State Bank Examiner et al. 


§ 587. CHANGE OF BENEFICIARY. 


587—Wife did not have vested interest in policy on husband’s life, with right 
in him to change beneficiary and veceive cash surrender value. Ecker 
v. Myer (N. Y.) 

587—Death of insured before indorsement of change on beneficiary did not 
invalidate change—such neglect not available by beneficiary to nullify 
redesignation of new beneficiary. White v. White (N. Y.).........e.+: 

587—Under power reserved to change beneficiary company and insured could 
effect change without producing policy.—Abrogated beneficiary loses in- 
terest under policy when insured has made a change of beneficiary and 
company has assented. Quist v. Western & Southern Life Ins. Co. 
(Mich.) 

587—Compliance with provisions regarding change of beneficiary usually 
necessary for substitution.—Insured’s assignee secured only insured’s in- 
terest; assignment not operative to change beneficiary.—Party prevent- 
ing compliance with provision for substitution of beneficiary not entitled 
to be substituted. Schoenholz v. New York Life Ins. Co. et al. (N. Y.) 


§ 589. DEATH OF BENEFICIARY, 


589—Provision as to “death of beneficiary” held to apply when corporate 
beneficiary went out of existence.—Upon termination of beneficiary’s cor- 
porate existence, successor held unable to acquire rights without con- 
sent of insurer and insured.—Bank succeeding one named as beneficiary 
held not to be such as as named bank’s “legal representative.” Dor- 
sett v. Thomas, State Bank Examiner, et al. 


§ 590. RIGHTS OF CREDITORS. 


590—Beneficiary advancing premiums as loan entitled to recover, aJthough 
without insurable interest. Young v. Hipple (Pa.) .. 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Interest cannot be allowed from death where policy was payable 90 days 
thereafter. Zimmerman v. Southern Surety Co. (Mo.) 

598—Where policy provides that claim be paid within 60 days after proof of 
loss, interest may not be charged against the insurer prior to expiration 
of such time. Firemen’s Fund Ins. Co. v. Haley (Miss.) 


§ 601. RECOVERY OF PAYMENT. 

601—Insurer, required to pay compensation to employee under legal age, in 
breach of warranty, could recover from insured. Gise v, Fidelity & Cas. 
Co. (Cal.) 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


602—In an action on a policy, facts held not to warrant penalties for vexa- 
tious refusals to pay. Widdicombe v. Penn Mut. Life Ins. Co. (Mo.)... 

602—Facts held to show refusal to pay was not willful and without probable 
cause. Zimmerman v. Southern Surety Co. (Mo.) 

602—No error in including penalty and attorney’s fees in judgment for ben- 
eficiary. Guardian Life Ins. Co. v. Dixon (Ark.) 

602—Penalty for vexatious refusal to pay, in view of circumstantial evi- 
dence of suicide, improper. Meisenbach v. National Life & Accident 
Ins, Co. (Mo.) 

602—Demand for payment not essential to recovery of damages for vexatious 
refusal to pay, where insurer denied all liability. Liebel v, Metropol- 
itan Life Ins. Co. (Mo.) 

602—Insurer not liable for attorney’s fee and penalty for refusal to pay loss 
demanded where amount demanded was in excess of that due. First 
Texas Prudential Ins. Co. v. Smallwood et al. (Tex.) 

602—No recovery of attorney’s fees and penalty for failure to pay loss after 
demand where demand is for more than is due. National Life Ing, Co. 
of U. S. A. v. Mouton (Tex.) 

602—Where question in issue had newer been decided, refusal to pay policy 
was not vexatious delay. State ex rel, Missouri State Life Ins. Co. v. 
Allen et al. 
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602—Company not penalized for litigating question of plaintiff’s interest in 
property insured. Ward v. Concordia Fire Ins. Co. of Milwaukee (Mo.) 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Provision of shipping contract that carrier should have the benefit of 
any insurance held not to void the insurance contract. Adams et al. v. 
Hartford Fire Ins. Co. of Hartford, Conn, (Iowa) 


§ 606. SUBROGATION OF INSURER. 


§$ 606. ——- ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer’s rights to subrogation to mortgagee’s rights not lost by liti- 
gating mortgagee’s claim. Boatner et al. v. Home Ins. Co, (Tex.)... 
606(2)—Insurer not having tendered mortgagee full amount of debts could 
not compel surrender of security as condition precedent to payment of 


loss to mortgagee. Oregon Mortgage Co., Limited, v, Hartford Fire Ins. 
Co. (Wash.) 


(3). Subrogation under marine policies. 


606(3)—Insurer subrogated to insured’s rights under maritime lien. Frank 
B. Hall & Co. v. Jefferson Ins. Co, (U. S.)....cceeeeeecececee 


XVIII. Actions on Policies, 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(3). Submission to appraisal and arbitration. 


612(3)—Statute prohibiting agreement to arbitrate as condition precedent 
to sult does not apply to appraisal of fire loss.—Appraisal held condi- 
tion precedent to suit on fire policy. Security Printing Co, v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (Mo.) 

612(3)—Insured cannot recover on fire policy until appraisal made; 
surer may waive right to appraisal. Rott v. Westchester Fire Ins. Co. 
(Mich.) 

612(3)—In action on fire semupnmen policy, arbitration held not a condition 
precedent. Baker vy. Continental Auto Ins. Ass’n (Kan.) 

612(3)—Appraisal held not condition precedent to right of recovery. 
liams v. Hamilton Fire Ins. Co. (N. Y.) 

612(3)—Insurer by ignoring the proposal to arbitrate waived right to insist 
On arbitration as a condition precedent to the right to sue. Aaberg vw. 
Minnesota Commercial Men’s Ass’n. (Minn.) 

612(3)—Arbitration stipulation confines assured’s remedy if dissatisfied with 
award to suit in equity, unless insurer acts in bad faith; arbitration 
stipulation precludes suit until after award unless insurer acts in bad 
faith.—Arbitraticn Board’s delay of six months in passing on claim held 
unreasonable, giving insured right to sue without awaiting award. 
Shapiro et al. v. Patrons’ Mut. Fire Ins. Co. of Michigan, Ltd. (Mich.) 


§ 614. DEFENSES. 
§ 615. IN GENERAL. 


615—Insured may piead breach of condition avoiding policy without tender- 
ing unearned premium in absence of provision to contrary. Fore v. 
United States Fire Ins. Co. (Miss. 

615—Agssured not deprived of right to reimbursement. ‘because party having 
claim against him happened also to be a party assured. Union Auto- 
mobile Ins. Co. v. Samelson (Colo.) 


CO ROO eee ewe eee eee eee eeeeeee 


§ 618. VENUE. 


618—Foreign surety corporation may be sued in county were cause of action 
arose. State ex rel. Nichols et al. v. Superior Court in and for Gray’s 
Harbor County et al. (Wash.) 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 


622(2)—Statute prohibiting short limitation in life policy inapplicable to 
accident policy. Union Health & Acc. Co. v. Welch (Colo.)..... 


(3). Computation of period of limitations, 


622(3)—Limitation of time in which to sue on insurance policy held not to ap- 
ply to a continuing injury. Schilling v, Travelers’ Ins. Co, (Utah) 
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§ 624. PARTIES. 
(1). Parties plaintiff in general. 


624(1)—-Where policy covered total value of property, in which insured had 
merely an interest, insured could not sue for total loss, efither ag real 
party in interest or in representative capacity. Burrows v. Farmers’ 
Alliance Ins. Co. (Kan.) 


(7). Defendants in general. 


624(7)—-Member of co-operative insurance association held entitled to pro- 
ceed in single chancery suit to secure decree for aggregate liability of 
subscribers and fix separate liability of each, or proceed against all 
members at law. Thomas Canning Co, v. Canners’ Exch, Subscribers at 
Warner Inter-Insurance Bureau et al. (Mich.).. 


§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurnce cOmmissioner or other official. 


627(2)—Facts held not to establish immunity of foreign insurance company 
from service of process. Massey S. S. Co, v. Norske Lloyd Ins. Co., Ltd., 
of Christiana, et al. and five other cages (MinN.).........ceccccceccveces 


§$ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition alleging plaintiff’s Ownership when fire policy was issued 
and its destruction five days later held sufficient; evidence held suffi- 


cient to carry questions of ownership and value to jury. Baker v. Con- 
tinental Aut» Ins. Ass’n. (Kan.) 


§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOM- 
PANYING DOCUMENT. 
631—Petition held not to admit clause was in policy when issued. Reiter 
v. Northwestern International Ins. Co, of Milwaukee (Mo.) 


§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


634(1)—Complaint alleging policy kept in force by payment of stipulated 
premiums held sufficient. National Casualty Co, v. McCarn (Ala.) ......+ 


(3) Conditions as to arbitrations and appraisal. 


634(3)—Allegation of noncompliance with conditions of policy is sufficient. 
Security Printing Co. v. Hartford Fire Ins. Co. of Hartford, Conn. (Mo.) 


§ 636. LOSS AND CAUSE THEREOF. 

635—Complaint in action on mercantile safe burglary insurance policy, not 
alleging burglary from safe, held defective. Zimmerman v. Massachu- 
setts Bonding & Ins. Co. (N. Yedeccccccccccccccccccccccccscece 


§ 639. —— ANTICIPATING DEFENSES 

639—Complaint alleging that insured was induced to settle for one-half the 
ascertained loss by false representations that insurer was in financial 
difficulties held to state cause of action. Kautzman v. National Union 
Fire Ins. Co, of Pittsburgh, Pa. (N. D.) eevee 


$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 

640(2)—Statement as to health of applicant for policy held a “warranty,” 
and not a condition precedent; plea not alleging that breach of war- 
ranty increased risk bad. Mutual Life Ins. Co. of New York v. Mandel- 
baum (Ala.) 

640¢2)—Failure to keep account books held a condition subsequent, which 
must be pleaded. Danerhirsch et al. v. Travelers’ Indemnity Co. (N .Y.) 

640(2)—Allegation that assured knew vessel was in bad condition and did 
not inform assurer held to charge fraud. Clinchfield Fuel Co, v. Aitna 
Ins, Co. (8. C.) 


(3). Loss and cause thereof. 
640(3)—Affidavits that insured’s officers under arrest for sinking vessel not 
defense. Peninsular Transp. Co. v. Greater Britain Ins. Co. (N. Y.)... 79 
640(3)—Suicide need not be pleaded as defense. Kahn v. Metropolitan Cas. 
Ins. Co. (MO.) eevee 
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§ 645. ISSUES, PROOFS, AND VARIANCE, 
(3). Evidence admissible under pleadings. 


645(3)—Evidence of fraud cannot be offered under denial. Peninsular 
Transp. Co. v. Greater Britain Ins. Co. (N. Y.) 

645(3)—Defense disability resulted from excessive use of intoxicants must be 
pleaded. Aetna Life Ins. Co. v. McCullagh (Ky.) 

645(3)—Evidence on issue not averred in affidavit of defense inadmissible.— 
Where defense to policy claimed concealment as to title, plaintiff may 
introduce evidence of estOppel without pleading it. Hoffman et al. v. 
Mutual Fire Ins. Co. of Reading, Pa. (Pa.) 


(5). Variance. 


645(5)—Variance between amounts claimed and amounts named in policies 
would not preclude recovery. National Life & Accident Ins. Co. v. Jack- 
son (Ala.) 

645(5)—Petition alleging plaintiff to be owner of property sufficient to sup- 
port a case based on equitable insurable interest. Ward v. Concordia 
Fire Ins, Co. of Milwaukee (Mo.) . 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general, 

646(1)—Insured’s possession of policy at time of death creates presumption 
that it had been properly delivered to him at the performance of all 
conditions. Bankers’ Reserve Life Co. v. Sommers .(Tex.) 

646(1)—Burden is on beneficiary to prove no note was outstanding at time of 
default. Union Cent. Life Ins. Co. v. Jackson (Ky.) 

646(1)—Insurer defending action on fire policy, on ground that insurance had 
been transferred to other building, has burden of so proving. First Nat. 
Bank of Mildred v. Home Ins. Co. (Pa.) 

646(1)—Policies found among insured’s effects on his death presumed to have 
been delivered, in absence of evidence to contrary.—Rule as to presump- 
tion of payment of premium from acknowledgment in policy stated. Re- 
liance Life Ins. Co. v. Gulley’s Adm’x (Va.) 

641(1)—Assured must show he had insurable interest in pre destroyed. 
Ward v. Concordia Fire Ins. Co. of Milwaukee (Mo.) 

646(1)—Burden of proof that release by insured was for all loss to be suf- 
fered in the future held to be on the company issuing accident policy. 
Schilling v. Travelers’ Ins. Co. (Utah) 


(2). Avoidance and forfeiture—Insurance of property. 


646(2)—Burden of proving that breach of condition contributed to destruc- 
tion of property held on insurer, Texas State Mut, Fire Ins. Co. v. Rich- 
bourg (Tex.) 


(3). Life and accident insurance, 
646(3)—Burden is on insurer to show answers were fraudulent. Valesi v. 
Beutwal Lite Ine.. Co. CE NOW TOPE Chai). cccccovcccsvencccvececece 


646(3)—Burden is on insurer to show answers were fraudulent. Valesi "YV. 
v. Hipple (Pa.) 


(4). Payment of premiums. 


646(4)—Beneficiary has burden of proving payment of premium note, which 
reply admitted was made. Union Cent, Life Ins. Co. v. Jackson (Ky.) 


(6). Risk and cause of loss in general. 


646(6)—Indemnity insurer has burden of proving car was being driven by 
girl under 16. O’Connell v. New Jersey eee & Plate Glass Ins, Co. 
(N. Y.) 

646(6)—Presumption that shooting of insured was not criminal or wrongful 
held overcome by circumstances. Mar Shee v. Maryland Assur. Corpo- 
ration, Baltimore (Calif.) 

646(6)—Insurer held to have ‘burden of proof on issue of injury from unsea- 
worthiness. American Merchant Marine Ins. Co. of New York v, Lib- 
erty Sand & Gravel Co., Inc. (U. 8.) 

646(6)—Error to instruct that defendant must prove that disease was proxi- 
mate cause of death, in suit on policy against death by accidental 
means. Ogilvie v. Avtna Life Ins. Co, of Hartford, Conn. (Calif.)... 

646(6)—Insurer held to have burden of showing loss within exception to 
liability. Carr v. International Indemnity Co. (Calif.).............e000% 


(7). Suicide. 


oo Oe has burden of proving suicide. Kahn v. Metropolitan Cas. 
Ins. (Mo.) 

646(7) Verdict for defendant demanded when physical facts, with deduc- 
tions and inferences, Overcome presumption against suicide; evidence 
held to overcome presumption against suicide.—Presumption against 
suicide in absence of evidence of cause of death or when different causes 
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possible.—Presumption against death by suicide igs rebuttal and disap- 
pears when evidence produced or conflicting presumption arises. 
York Life Ins. Co. v. King (Ga.) 

646(7)—Presumption that self-inflicted injury causing death was accidental. 
Trembley v. Fidelity & Casualty Co. of New York (Mo.) 

646(7)—Self-inflicted death presumed accidental. New York Life Ins, Co, et 
al, v. Watters (Ark.) 

646(7)—Insurer has burden of proving that insured committed suicide. Mott 
v. Sovereign Camp, W. O. W. (Ark.) 


(8) Extent of loss and liability of insurer. 
646(8)—Insurer had burden of proving accident occurred in more hazardous 
occupation than that for which insured. Ogilvie v. Aitna Life Ins. Co. 
of Hartford, Conn. (Calif.) 
(10. Arbitration and appraisal. 


646(10)—Agency of adjuster must be proved by party relying on it. Solo- 
mon vs. Commonwealth Ins. Co. (Del.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. — IN GENERAL. 
(1). In general. 


648(1)—Files in Justice’s Court not admissible in Circuit Court to show vexa- 
tious refusal of insurer to pay policy. 
Co. (Mo.) 


§ 649. INSURABLE INTEREST. 

649—Insured’s will admissible to show parental relation not severed. Young 
v. Hipple (Pa.) 

§ 650. APPLICATION FOR INSURANCE, 


650—Application not admissible unless it is attached to policy. Fidelity 
Mutual Ins. Co. v. Preuser. (Ky.) 


§ G61 POLICY OR THE CONTRACT. 
(1). In general, 


651(1)—Office copy of policy on which transfer of insurance was entered ad- 
missible to prove transfer from one building to another. First Nat. 


Bank of Mildred v. Home Ins, Co. (Pa.) 


654%. PAYMENT OF PREMIUMS, 

6544—Admission of evidence of payments to bank for Other fund held prop- 
er to show premium payments miscredited by bank.—Letter contain- 
ing reason for claim of lapse held competent. McCall v. Girard Life 
Ins. Co. (Pa.) 

§ 655. FRAUD OR MISREPRESENTATION. 

(1). Insurance of Property. 
655(1)—Evidence held sufficient to sustain finding that insurer’s refusal to 


pay vexatious. 
waukee (Mov.) 


(2). Life and accident insurance. 


655(2)—Questions irrelevant to defense of false material statement in ap- 
plication for life insurance.—Evidence of good reputation of insured 
immaterial where he must have known his statemenitg in application 
were false. Loving v. Mutual Life Ins, Co. of New York (Md.).. 

655(2)—Where assignee of certificate claimed no interest in proceeds, assign- 
ment may be disregarded. Bankers’ Life Co. v. Miller et al. (Mich.) .. 


§ 659. DEATH OF OR INJURY TO PERSON INSURED, AND CAUSE 
THEREOF. 


(2). Suicide. 


659(2)—Coroner’s proceedings inadmissible to prove suicide. Guardian Life 
Ins. Co. v. Dixon (Ark.).. 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

665—Insured may recover for loss of vessel by sinking without showing spe- 
cifically what caused her to sink. Massey §S. S. Co. v. Importers’ & Ex- 
porters Ins. Co. of New York (Minn.) 

(1). In general. 

665(1)—Prima facie case made by proving deceased had policy at time of 
death, introducing policy, and proving death—where policy was in 
hands of insurer, proof of insurance and delivery, and death not prima 
facie case. Acuff v. N. Y. Life Ins. Co. (Mo.) +. 

665(1)—Unidentified paper, stating amount due, held not to show premium 
note had been paid. Union Cent, Life Ins. Co v. Jackson (Ky.) 
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(2). The contract. 


665(2)—Provision dispensing with proof of interest applies to interest at 
time of loes. Frank B. Hall & Co. v. Jefferson Ins. Co, (U. 8.) 

665(2)—Evidence held insufficient to establish an enforceable contract for 
insurance. May v. Standard Fire Ins. Co. et al. (Mich.)...... . 


(3). Avoidance and forfeiture. 


665(3)—Evidence held to show reasonable compliance with watchman 
clause; failure of strict compliance does not preclude recovery unless 


occasioning loss. Sweaney & Smith Co. v. St. Paul F. & M. Ins. Co. (Ida.) 47 


665(3)—Evidence sustained finding that insured procured additional binting 
insurance. Boatner v. Providence-Washington Ins. Co. (Tex.).........+- 

665(3)—Evidence held not to show answers with reference to use of in- 
toxicants were fraudulent.—Whether insured had been “intoxicated” is 
question as to which Opinions might differ. Valesi v. Mutual Life Ins. 
Co. of New York (La.) 

665(3)—Finding of no misrepresentation supported by evidence. 
ish & Merc. Ins. Co. v. Dillman (Ariz.) 

665(3)—Evidence held not to establish false representations, 
et al. v. Travelers’ Indemnity Co. (N. Y.) 

665(3)—Evidence insufficient to prove failure to install fire extinguishers as 
required by policy cOntributed to loss. Texas State Mut, Fire Ins. Co. 
v. Richbourg (Tex ) 

665(3)—Evidence held not to show assured had knowledge of unseaworthiness 
of vesse? before issuance of policy. Clinchfield Fuel Co, v, Avtna Ins. 
Co, (8. C.) 

665(3)—Evidence held not to show lack of co-operation by assured. 
National Automobile Mut, Casualty Co. (N. Y.) 


(4). Loss and liability of insurer in general. 


665(4)—Evidence held to prove value of goods lost in hands of carrier. 
ton Worsted Mills Co. v. United British Ins. Co. (N. Y.) 

665(4)—Evidence held insufficient 'to show theft. Bachman v. New Am- 
Sterdam Cas. Co. (Ni Vidircccccrccccccccsesscccscvcescencccceces 

665(4)—Proof of loss makes prima facie case. Frank B. Hall & Co. v. 
Jefferson Ins. Co. (U. 8S.) 

“ae action on burglary policy, evidence held to sustain verdict as to 
loss. Halperin Bros, & Davis Co. v. Fidelity & Casualty Co. of New 
York (Mich.) 

665 (4)—Evidence warranted. jury’s conclusion of fraudulent claim of loss. 
Kaiser v. Insurance Co, of North America (Pa.) 

665 (4)—Questions of criminal guilt arising in actions on theft insurance policy 
determined by a preponderance of the evidence.—Evidence held to make 
prima facie showing that a car was stolen. Weir v. Central Nat. Fire 
Ins. Co. (lowa) 


(5). Life and accident insurance, 


666(5)—Evidence held not to show insured engaged in unlawful act when 
killed. Hamblet v. Mutual Union Ins. Co. (Wash.) 

665(5)—Plea of guilty by killer is not conclusive against beneficiary that kill- 
ing was intentional. Zimmerman v. Southern Surety Co. (Mo.) 

665(5)—In action on accident policy, evidence held to prove disability due 
to a cerebral hemorrhage for which defendant was not liable. Dobbs et 
al. v. Order of United Commercial Travelers of America (Tex.). 

665(5)—Evidence held to warrant finding accidental injury leaving “Visible 
marks as cause of death—evidence held to warrant finding against sui- 
cide. Kahn v. Metropolitan Cas. Ins. Co. 


(6). Suicide. 


665(6)—Circumstantial evidence establishing suicide must exclude reasonable 
hypothesis of accident or act of another.—Circumstantial evidence held 
not to show fall from hotel window was suicidal. Valesi v. Mutual Life 
Ins, Co. of New Yofk (La.) 

665(6)—Verdict for defendant demanded when physical facts, with deduc- 
tions and inferences, overcome presumption against suicide; evidence 
held to overcome presumption against suicide.—Death by accident can- 
not be established by conjecture or presumption if there is any evidence. 
New York Life Ins. Co. v. King (Ga.) 

665(6)—Evidence held to support verdict against suicide, 
Co. v. Dixon (Ark.) 

665(6)—Facts and circumstances must point to suicide to exclusion “of every 
other reasonable hypothesis.—Evidence held to establish defense of sui- 
cide. Kohlman v. New York Life Ins. Co. (La.) 

665($)—Evidence held sufficient to sustain finding that insured was insane 
at time of shooting self. Trembly v. Fidelity & Casualty Co. of New 
York (Mo.) 


(8). Estoppel or waiver. 


665(8)—Evidence held insufficient to show agent’s knowledge of mortgages. 
Smeesters v. New Denmark Mut. Home Fire Ins. Co. (Wis.)..... petesiee 
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665(8)—Evidence held not to show waiver of payment of first premium. 
Swetliand v. New World Life Ins. Co. (Ida.)........ ee 


§ 668. QUESTIONS FOR JURY. 
(1). In general, 


668(1)—Petition alleging plaintiff’s ownership when fire policy was issued 
and its destruction five days later held sufficient; evidence held sufficient 
to carry questions of ownership and value to jury. Baker v. Contin- 
ental Auto Ins. Ass’n. (Kan.) 

668(1)—Question of vexatious refusal to pay held for jury. 
politan Life Ins. Co. (Mo.) 

668(1)—Question of vexatious refusal to pay is for the jury where such re- 
fusal is inferable. Trembley v. Fidelity & Casualty Co. of New York 
(Mo.) 

668(1)—Seaworthiness of vessel and whether loss of cargo due to perils of the 
sea held for the jury. Clinchfield Fuel Co. v, Aitna Ins. Co. (S. C.)...... 


(3). The contract in general, 


668(3)—Verdict held properly directed for defendant insurance company ‘a 
the ground that there was no contract of insurance. Eckert v. Joice et 
al. (Minn.) 

668(3)—Whether there had been an agreement for immediate transfer “of 
insurance from One building to another held for the jury. First Nat. 
Bank of Mildred v. Home Ins, Co. (Pa.) 

668(3)—-Whether there was a delivery and acceptance of policy held for 
jury. Reliance Life Ins. Co. v, Gulley’s Adm’x (Va.) 


(4). Avoidance and forfeiture. 
(6). Fraud or misrepresentation in general, 
668(6)—Truth or wilful untruth of answer held for jury—ambiguity in ques- 
tions in application resolved against insurer—court cannot direct verdict 
for insurer unless no rational theory for jury to find truth of insured’s 
answer. Prahm v. Prudential Ins. Co. (N. J.) ‘ 


(7). Health, condition or habits of insured. 
668(7)—Verdict properly directed on conclusive uncontradicted eviderce. 
Loving wv. Mutual Life Ins. Co. of New York (Md.) 
668(7)—Evidence of absence of physician’s consultations held not sufficient 
to go ta jury. Saad v. New York Life Ins. Co. (N. Y.)..ceseceevecsecce 


(8). Payment of premiums. 


668(8)—Question of seasonable payment of life insurance premium held for 
jury. National Casualty CO. v. MeCarm® CAIR,) 6 ic ceccccscccccicecevesvess 


(10). Loss and liability of insurer in general. 


668(10)—Refusal to direct verdict held warranted. Weir v. Central Nat. Fire 
Ins, Co. (lowa) 


(11). Life or accident insurance, 


668(11)—Evidence held to raise fact issue whether killing of insured by in- 
— man was unintentional. Zimmerman v. Southern Surety Co. 


0.) 
068(31)-Bvidsnes held to take to the jury whether accident totally disabled 
insured for period in suit. Aetna Life Ins. Co. v. McCullagh (Ky.) ... 
668(11)—Directed verdict, where evidence conflicted, error. Quinn v, New 
York Life Ins. Co. (Mich.) * 
668(11)—Evidence of death by septic poisoning held sufficient to go to the 
jury. Dunwoody v. Royal Indemnity Co. (Mich.) 


(12). Suicide. 
668(12)—Whether insured committed suicide held for the jury. Trembley 
v. Fidelity & Casualty Co. of New York (Mo.) 
668(12)—Refusal to instruct directed verdict for insurers on defense of suicide 
held error. New York Life Ins. Co, et al. v. Watters (Ark.) 
668(12)—Evidence held to show as matter of law that insured committed 
suicide. Mott v. Sovereign Camp, W. O. W. (Ark.) 


(13.) Amount or extent of loss. 


668(13)—Fracture of leg resulting in permanent inability to work much held 
to make question of total disability of tenant farmer one for jury. ae 
v. United Life & Accident Ins. Co. (S. C.) 


(14). Notice, proof, and adjustment of loss. 


668(14)—Insurer’s evidence held not to have raised issue as to substantial 
compliance with contract as to report of injury. Morton v. American Nat. 
Ins. Co, (N. 
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(15). Estoppel or waiver. 


668(15)—Whether insurer waived right to appraisal of loss by arbitration, 
held for jury.—Whether insurer waived requirement as to proof of loss 
held for jury. Rott v. Westchester Fire Ins. Co. (Mich.)........+..++++ 
668(15)—Evidence of knowledge of agents that insured automobile was 
mortgaged and used in public service sufficient to go to jury. Graham 
Vv. Mandard Pire Ime. CO, (6. C.) nnccccvncesescvcccvccesveaceccocscesese 
668(15)—-Whether insurer waived right to appraisal of loss by arbitration, 
within specified period held for jury; burden of praving waiver of re- 
quirement as to filing of proof of claim on insured. Ohio Farmers’ Ins. 


Co. V. COCHFAR (ORIC) 2. .rcccccvsvvcccccncssccecvcesccsccescccecececece 
668(15)—Question of waiver of formal steps for reinstatement of policy held 
for the jury. Hightower v. Metropolitan Life Ins. Co. (S. C.).......+.0. 


§ 669. INSTRUCTIONS. 
(2). The contract, 


669(2)—Instruction as to acceptance of policy being inferred from insured’s 
retention thereof held misleading.—Instruction as to presumption of de- 
livery of policies from insured’s possession at death held error, on evi- 
dence of conditional delivery. Reliance Life Ins, Co. v. Gulley’s Adm’x. 
CFR) vin ercdreccecs cnc cecseeedevesecsietuevodevavdcisooresseevesousesvece 


(9). Estoppel or waiver as to avoidance or forfeiture. 


669(9)—Charge considered as a whole; judgment not reversed though in- 
struction may have misled jury where instruction fairly and correctly 
stated the law; instruction on waiver of requirement as to filing of 
proof of claim held not misleading. Ohio Farmers’ Ins. Co. v. Cochran 


CD: ned d WU OSES COdd OEDSSEEATORSEDOSRASREDSSEORDOCRRS OP RAAR OC ACCES RON 
669(9)—Instructions omitting issue as to plaintiff’s equitable interest reversi- 
ble. Ward v. Concordia Fire Ins. Co. of Milwaukee (M0.)........-eeee08 


(10). Loss of property or indemnity and cause thereof. 


669(10)—Instruction held to require a finding that death was accidental. 
Meisenbach v. National Life & Accident Ins. Co. (MO,)........eeeseeeeee 
669(10)—Instruction that accident insurer would not be liable though injury 
different from one intended by person assaulting insured properly re- 
fused.—Instruction that fighting was calculated to produce injury, etc., 
held not properly adjusted to any issue. Travelers’ Protective Ass’n of 
RES, Be. Te GD voc vais cee ves och SR sewed tetra Ke theese Vesbavesce 
669(10)—Instruction improper, under policy against death ‘by accidental 
means, which failed to distinguish accidental result to insured and means 
producing result.—Defendant insurer entitled, under policy against death 
by accidental means, to instruction on ordinary incidents of plowing, 
whereby deceased met accident.—Instructions as to disease being proxi- 
mate cause of death, in action on policy insuring against death by acci- 
dental means, held error. Ogilvie v. Aetna Life Ins. Co. of Hartford, 
COs. GED oo 0c ces etechcodararosnceeseeicecsendceebebeddeuntcedenecee 


§ 672. JUDGMENT. 


672—Where contract made with and loss immaterial whether interinsurance 
body suable or not, payable by attorney in fact for interinsurers.—De- 
cree not invalid because not adjudging specific amount of proportionate 
share that each underwriter in interinsurance liable to pay. Lee Blake- 
more, Inc., et al., v. Lewelling et al. (U. GS.) ..cccccccccccccccrcetoevcecs 


§ 674. APPEAL AND ERROR. 


674—Claim for appeal must be within 30 days from entry of final decree— 
on appeal, court will review only matters involved in such decree. Kim- 
Re. Fi NE OS, TO, GR. Bed oc civ ncecescncesedevesscbcecaacsces 


§ 676. COSTS AND ATTORNEY’S FEES, 


675—Allowance of attorney’s fees is part of “recovery” against insurance 
company. Vaughan v. Humphreys (ArkK.).......ccccccesscccccccscccee 


XIX. Reinsurance, 
§ 677. THE CONTRACT IN GENERAL. 
§ 678. REQUISITES AND VALIDITY. 


678—Acts held to show acceptance of re-insurance contract. National Surety 
Ces: Fa ee ee TO. TEED ic cece pees cakecetwalscsincccevesncesos 


§ 680. PREMIUMS. 


680—Reinsurer held not liable for unearned reinsurance premiums. Central 
Nat. Fire Ins. Co. v, Omaha Liberty Fire Ins. Co. (Towa)...........66. 


§ 681. CANCELLATION OR SURRENDER. 


681—Cancellation of reinsurance certificates held not to cover all certificates. 
Centra} Nat. Fire Ins. Co. v. Omaha Liberty Fire Ins. Co. (Iowa)....... 


(31) 
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XX. Mutual Benefit Insurance, 

(A) CORPORATIONS AND ASSOCIATIONS, 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Foreign fraternal associations entitled to same exemptons as domestic. 
State ex rel. Nat. Council Kts. & Ladies of Security v. Trimble (Mo.).. 

688—Statute relating to benefit insurance held prospective and not applying 


to policies issued prior thereto, Phillips et al. v. Mosaic Templars of 
America. (Ark.) 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Statute providing attorney’s fees as costs in action against society not 
retrospective—statute requiring notice of change of assessment held not 
repealed. Sharpe v. Grand Lodge, A. O. U. W. (Neb.) 

689—Where plaintiff prevailed in suit on benefit certificate, a reasonable at- 
torney fee being part of the remedy only may be taxed as costs. Sharpe 
v. Grand Lodge A. O. U. W. of Nebraska (Neb.) 


§ 693. CONSTITUTIONS AND BY-LAWS. 


693—Filing of amended by-laws is not prerequisite to its taking effect. 
ereign Camp, W. O. W. v. Barnes (Ark.) 


§ 695. OFFICERS AND AGENTS. 


695—General rules of agency apply to fraternal beneficial associations. > ne 
houn et al. v. The Maccabees (Tex.) 


§ €96. POWERS OF ASSOCIATIONS IN GENERAL. 


696—Statute providing for organization of mutual benefit associations which 
enumerated purposes construed to grant to such associations the powers 
so recognized.—Provision in certificates of mutual benefit association for 
payment of endowments held not invalid.—Association held to do busi- 
ness on the “assessment plan” within statute. See et al. v. Royal 
Highlanders et al. (Neb.) a os q 


§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


697—Claim to sick or death benefits due after lodge was declared defunct in- 
valid as against State Grand Lodge. Loyal Orange Institution v. Mor- 
Tison et al. (Penn.) 


§ 700. INSOLVENCY AND DISSOLUTION, 
§ 708. ASSETS AND RECEIVERS. 


708—Claims for examining applicants for benefit insurance cannot be paid 
from mortuary fund. In Re, National Temperance Life Ins, Soc. (N. Y.) 


(B) THE CONTRACT IN GENERAL, 
§ 715. APPLICATION AS PART OF CONTRACT. 
715—Statute held to repeal provision preventing insurer from contradicting 


statements in application, unless copy thereof was furnished insured. 
Knights of Maccabees of the World v. Coleman (Miss.)...........+50+. 


§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF 
CONTRACT. 


716—Statute at time of insurance became part of contract although subse- 
quently repealed. Broth. of Amer, Yeomen wv. Manz (Ariz.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 


718—Provision of death benefit certificate that member’s disappearance for 
any length of time should not be evidence of death held void. McCor- 
mick v, Woodmen of the World, (Calif.) 

718—By-Law and certificate provision that disappearance should not be evi- 
dence of death held invalid. Fleming v. Merchants Life Ins. Co. (Iowa) 

718—Ritual held not part of fraternal benefit contract. Williams et ux v. 
Modern Woodmen of America (Mo.) 

718—By-law that death will not be presumed from disappearance held void. 
Holman v. Modern Woodmen of America (M0.) 

718—Statutes, regulations and by-laws of benefit associations become parts 
of contract. Arnold v. Newcomb et al. (Ohio) 

718—By-laws fixing amount of benefit held to constitute contract. 
Ben. Ass’n v. Rowland (Ark..) 


§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 


719(1)—By-law amendment reducing time limit for actions held unreason- 
able. Eklund v. Supreme Council, Royal Arcanum (Minn.).. 
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719(1)—Member must take notice of constitution and amended by-laws made 
part of the policy. Sovereign Camp, W. O. W., v. Barnes (Ark.) 
(3). Relating to rate of assessment, 
719(3)—Adjustment of rates of benefit certificate held not such an unrea- 
sonable increase as to be void. Garretson v, SOvereign Camp, W. O. W. 
(4). Changing amounts of benefits, 


719(4)—-Mutual benefit association cannot by amendment of by-law reduce 
benefits payable under its contracts. Kennedy et al. v. Royal High- 
landsrs et al. ‘Neb.) é 


§ 722. VALIDITY IN GENERAL. 


722—Paid-up policy provision in fraternal! beneficiary certificate held void. 
Garretson v. Sovereign Camp, W. O. W. (Mo.) 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 
723(1)—Representations by applicant for fraternal benefit certificate are war- 
ranties. McHenry v. Royal Neighbors of America (Mo.) 
(2). Effect of misrepresentation, breach of warranty or con- 
cealment in general, 
723(2)—Misrepresentation as to a material fact in application held to avoid 
certificate. Schwab v. Brotherhood of America Yeomen (Mo.) 
(5). Statements as to health. 


723(5)—Pills or tablets used by physician as regulatory potiong held not 
“patent medicine” or proprietary medicine,” within warranty in appli- 
cation for benefit certificate. McHenry v. Royal Neighbors of America 


(6). Statements as to medical attendance. 
723(6)—False statement in applicatin as to consultation of physician defeats 
recovery.—Consulting osteopath is not consulting “physician” or ‘“sur- 
geon” within life insurance application. Le Grand v. Security Benefit 
Ass'n (Mo.) 
723(6)—Failure to refer in application to medical treatment for cut finger 
held not to preclude recovery. Kovac v, Sons and Daughters of Justice 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Absence of tender of return of consideration is waiver of fraud. 
National Council of Knights and Ladies of Security v. Walton (Ind.) 

724(2)—By-laws of benefit society waived, when agent issues policy with 
knowledge of misrepresentation of age. Home Mut. Ben. Ags’n v. Row- 
land (Ark.) 


§ 730%. 

7130%—Association liable for wrongful cancellation—instruction held mis- 
leading—instructioOn held inapplicable. Loco, Eng. Mut. Life & Acc. 
Bee, Gi. Be Po he ao 6 as hese diis weed evecerecbeseiacesdenenees 


(C) DUES AND ASSESSMENTS, 
§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


743—After beneficiary is denied recovery for misrepresentations, personal 
representatives can recover premiums paid. State ex rel. Nat. Council, 
Kts. & Ladies of Security v. Trimble et al. (Mo.) 

7483—Beneficiary could not recover premiums paid by insured. 
Amer. Yeomen v. Manz (Ariz.) 

743—-Member held not entitled to recover dues paid subsequently to disability 
for which claim disallowed. Grand Lodge, Brotherhood of Railroad 
Trainmen v. Smith (Miss.) 


(D) FORFEITURE OR SUSPENSION. 
§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 
748—Single burglary not habit hurtful to insured’s health. Jordan v. Logia 

Suprema de la Alianza Hispano Amer. (AriZ.).........cccceeeececcecees 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
§ 763. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 

FEITURE. 
(1). In general. 


763(1)—Payment by collector for member ig valid.—Payment.—Collector of 
assessments cannot apply payment of assessment to debt to him from 
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insured; debtor may direct application of payments. Calhoun et al. v. 
The Maccabees (Tex.) cececocccccesee 


(2). Person to whom paymet may be made. 


753(2)—Local council is agent of association. Witty v. Nat. Council, Jr. 
OTA HM. OSC 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 


756(1)—Unequivocal act inconsistent with forfeiture committed with knowl- 
edge of facts, waives forfeiture. Calhoun et al. v. The Maccabees (Tex.) 
755(1)—Member, having lost rights on conviction of murder, no longer in 
“good standing.” Overton v. Sovereign Camp, W. O. W. (Ala@.).......++ 


(2). Powers of Officers and agents. 


756(2)—Officers of Supreme Lodge acting within scope of authority can 
waive by-laws. Calhoun et al. v. The Maccabees (Tex.)........ 

7565(2)—Branch association paying membership dues and accepting repay- 
ments held the agent of a Benefit Association, so that forfeiture did not 
arise for delay in such payment. Petersen et ux. v. Sovereign Camp, 
Woodmen of the World (N. J.) 


(3). Demand, acceptance, and retention of assessments. 


755(3)—Acceptance of later assessments waives forfeiture.—Acceptance by 
Supreme Lodge of payment advanced by collector, held waiver of for- 
feiture.—Association is charged in law with what records show or ought 
to show. Calhoun et al. v. The Maccabees (Tex.).... 

755(3)—Benefit association accepting nOrmal assessments waived forfeiture 
for failure to pay war assessments Calhoun et al. v. The Maccabees. 
( Tex.) 

755(3)—Insurer held estopped to claim waiver by insurer of right to ‘avoid 
certificate of insurance.—Insured who refused to accept repayment of 
dues cannot insist on waiver by insurer of right to avoid certificate be- 
cause dues were not repaid.—Acceptance of dues by local agent held not 
a waiver of right of insurer to avoid policy because of misrepresentation. 
Schwab v. Brotherhood of American Yeomen (MO.).........eeesee08 ee 


(4) Custom and course of dealing. 


755(4)—Custom of local financier of benefit association to receive payments 
quarterly held waiver of forfeiture for failure to pay monthly. Kelly v. 
National Council, Kts, & Ladies of Security (M0.)..............- 

765(4)—Benefit Society's continued acceptance of dues after due date waived. 
Bruns et al, v. Milk Wagon Drivers’ Union, Local 603 (Mo. 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 

756(1)—-Member held to lose rights on conviction of murder. Overton V. 
Severeian Camm. We Oi. We - Cal diic cc casccccccnceneanscésenteuedes ates? 

766(1)—Waiver prevents future forfeiture for same default without notice 
to insured. Calhoun et al. v. The Maccabees (Tex.).........seeeeeees 

766(1)—Failure to pay assessment suspends member until compliance with 
reinstatement conditions, Gray v. Grand Lodge, A. O. U. W. (Kan.). 

766(1)—Society cannot enforce forfeiture for nonpayment on increased rate 
until after notice; burden of proof on party claiming forfeiture. Sharpe 
v. Grand Lodge, A. O. U. W. (Neb.)........56- ° 


(2). Sufficiency of proceedings, 


766(2)—By-laws held not to authorize annulment after death of member. 
Jordan v. Logia Suprema de la Alianza Hispano-Amer. (Ariz.)..... ecoe 


§ 7585. REINSTATEMENT. 
§ 761, HEALTH AND CONDITION OF INSURED. 


761—Society’s retention of money paid for reinstatement held not to waive 
health certificate. Gray v. Grand Lodge A. O. U. W. (Kan.).....-ese0:% 


§ 762. PROCCEDINGS. 


762—Where only delinquencies in procedure of readmission of expelled mem- 
ber were by association, beneficiary entitled to death benefit.—Failure to 
deliver new benefit certificate to readmitted member does not prevent 
recovery. Greatsinger v. Hawley (N. Y.) 


§ 7638. —— WAIVER OF OBJECTIONS. 


763—Society’s retention of money paid for reinstatement held not to waive 
health certificate. Gray v. Grand Lodge A. O. U. W. (Kan.). cove 

763—Society could not profit by local clerk’s mistaken statement ‘that mem- 
ber was reinstated without compliance with laws. Weathers v. Sov- 
ereign Camp, W. O. W. (8. C.) 
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763—Acceptance of dues by local Officer does not waive by-laws as to re- 
instatement.—Proof others had been reinstated without compliance with 
by-laws does not entitle to reinstatement. Sovereign Camp, W. O. W., 
Vv. Barnes (Ark.) ..cccoe oe eevesecce TORT ORS CESS ODDO co SOHO OSES Dee D OS® 


(E) BENEFICIARIES AND BENEFITS, 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 770. STATUTORY PROVISIONS. 


770—Statute as to insurable age in benefit societies held not to apply to cer- 
tificate issued before enactment. Home Mut. Ben. Ass’n v, ROwland (Ark.) 





§ 772. DESIGNATION OF BENEFICIARY. 
§ 773. IN GENERAL. 


773—No liability of payment for benefits unless designation of beneficiary is 
in manner prescribed. Mosaic Templars of America et al. v. Hearon 
CORED 6.00 etn 66 85K Ke isd TENCE COPD CR pale KS FaReed een sics Pv esessvcsscceece 





§ 777. INVALID OR INEFFECTIVE DESIGNATION. 


777—Receipt of dues held not to waive necessity of official witness to as- 
signment of policy. Mosaic Templars of America et al. v. Hearon (Ark.) 


§ 779. CHANGE OF BENEFICIARY, 


§ 783. VESTED INTEREST OF BENEFICIARY. 


783—Beneficiary named in benefit certificate has no vested right. Goggin 
Vv. Mutual Ald Union et al. (MO) ..cccccscccccccccecsccsccscsccrcccccce 





§784. ——- MODE OF CHANGING DESIGNATION. 
(1). In general. 


784(1)—Beneficiary must be changed in manner specified in rules regula- 
tions, and by-laws of association.—Member could change beneficiary in 
manner prescribed by statutes and regulations of society. Arnold v. 
POTOOTED. GE Bi KI) 0k 60.6 0005006. 0010.0:60606.0:000 044.00 0.600 Ketereneees 


(2). Death of member before changed is cOmpleted, 


784(2)—Change of beneficiary held sufficient. Arnold v. Newcomb et al. 
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§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAY- 
ABLE. 


§ 787. IN GENERAL, 


787—Wife shooting husband in necessary self-defense cannot recover as his 
beneficiary on ground of accident. Hutcherson v .Sovereign Camp, W. 
le SD vn.s pn p58 980.006 55.9.5 0408'S) RA SOS PALE EHS Ws EEER Ee O0d CER OR OOS 
787—-In absence of exception, policy covers death while committing felony— 
felony must be cause of death to come within exception—accidental 
death of burglar from own pistol while escaping not within exception. 
Jordan v. Logia Suprema de la Alianza Hispano-Amer. (Ariz.)......... 
787—Camp clerk cannot waive provision of benefit society against liability 
for death resulting from extrahazardous occupation.—Statement of clerk 
of local camp of benefit insurance society held not to have misled in- 
sured. Williams et ux. v. Modern Woodmen of America (MO.).......... 
787—Acceptance of dues did not estop association to claim hazardous occu- 
pation not covered. Melton v. Royal Highlanders (Iowa)...........++++% 


§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 

789(1)—Proofs of death, within year after expiration of seven years after 
member’s unexplained disappearance, held within reasonable time. Ek- 
lund v. Supreme Council, Royal Arcanum (MIinMN.)..........eeeeeeeeeeee 

789(1)—Beneficiary held not precluded from denying truth of physician’s re- 
port by signing proofs of death presented by insurer. McHenry v. Royal 
NOIgNHOTS GF AMOTIOR CO) oo cscdens cose cresec ctvesecsvivsnceesoecieses 





(2). Estoppel and waiver as to proofs or defects therein, 
789(2)—Proofs of death not necessary where society denied liability until 
term of expectancy of life expired. Holman v. Modern Woodmen of 
AUBOTIOR CREO.) cc cccccnnccsccccecss S0008 sovecescvecescensece cecsooces 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 


790—Member of benefit society held precluded by by-laws and constitution 
from enforcing payment of benevolent benefit allowed on cancellation of 
order for same. Grand Lodge, Brotherhood of Railroad Trainmen v. 


TSUAM. CEE) wcacrcccacaesd secre rccsesvckesenvrereccsoucevesesconveseseve 
790—Under constitution of order providing that certain claims should be ad- 
dressed to order’s benevolence, there was no legal liability. Gran 


Lodge, Brotherhood of Railroad Trainmen v, Smith (Miss.)..........- os 
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§ 791. AMOUNTS OF BENEFITS. 
(1). Death benefits, 


791(1)—Receipt of old “rate” after increased rate went into effect held not 
a waiver of right to pay amount of certificate as reduced by lien to ef- 
fect increase of rate. Garretson v. Sovereign Camp, W. O. W. (Mo.) . 
791(1)—“*Acute” pellagra not within policy exemption of Nability for death 
from “chronic” disease. National Benev. Soc. v. Barker (Ark.)........ ° 


§ 798. RIGHTS OF BENEFICIARIES TO PROCEEDS, 


793—Rights to proceeds of policy or benefit certificate determined by con- 
struction of contract itself. Arnold v. Newcomb et al. (Ohio) 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Beneficial associations not subject to penalty for delay in payment. 
Seversion Caan, .W..C.. Wa, Ve Bwmee CRM Doin occdccesccdccescdeesaneas 

800—Plaintiff not entitled to damages and attorney’s fees if defendant so- 
ciety is a fraternal beneficiary society, or is engaged in writing insur- 
ance on the assessment plan. Goggin v. Mutual Aid Union, et al. (Mo.) 


(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 
§ 805. ——- RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 


805(1)—Limitation of insured’s right to resort to courts of state where as- 
sociation chartered did not abridge right to resort to courts of other 
states.—Existence of right of appeal does not bar resort to court. Loco. 
Engin. Mut. Life & Acc. Ins. Assn. v. Higgs (Ind.) 

805(1)—Reasonable conditions precedent to bringing suit against are binding. 
—Regulation unduly limiting members’ rights to resort to courts held 
invalid. . National Council, Junior Order of United American Mechanics 
Vv. Hill (Ala,) 


§ 809. DEFENSES. 


809—Equity does not require deposit of premiums before defending for mis- 
representations. State ex rel. Nat. Council, Kts. & Ladies of Security 
v. Trimble (Mo.) 

809—Where statute requiring premium prepayment in effect when policy 
issued but repealed before suit, insurer not precluded to defend without 
such prepayment. Broth. of Amer. Yeomen v, Manz (AriZ.).......+++6:+ 


§ 810. JURISDICTION. 


810—Foreign incorporated benefit association doing business in State suable 
here. National Council, Junior Order of United American Mechanics v. 
Hill (Ala.) 


§ 812. LIMITATIONS. 


812—Foreign fraternal benefit certificate cannot limit time within which to 
sue. LeGrand v. Security Benefit Ass’n (Mo.) 

812—Statute invalidating clause in contract as to time in which to sue does 
not apply to benefit certificates which are governed by limitations there- 
in, Phillips et al. v. Mosaic Templars of America (Ark.) 


§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 


815(1)—Pleading held insufficient to make a beneficial association subject to 
statutory penalties; ‘‘Association;” ‘Society.’ Sovereign Camp, W. O. 
W., v. Downer (Tex.) 


(2). Plea, answer, or affidavit of defense, 


815(2)—Defending insurer must plead facts showing misrepresentation con- 
tributed to death. Broth. of Amer. Yeomen v. Manx (Ariz.) 

815(2)—Answer excusing failure to tender return or consideration must show 
when knowledge of fraud was acquired. National Council of Knights 
and Ladies of Security v. Walton. (Ind.) 


(4). Issues, proof, and variance. 
815(4)—Party suing to collect statutory penalty must allege and prove de- 
fendant was subject to the statute. Sovereign Camp, W. O. W., V. 
Downer (Tex.) 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 


817(2)—Society cannot enforce forfeiture for nonpayment on increased rate 
until after notice; burden of proof on party claiming forfeiture. Sharpe 
v. Grand Lodge, A. O. U. W. (Neb.).......- ° 


(36) 
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817(2)—Burden of proving false statements in application for insurance is 
on insurer. Blackman v. Woodmen of the World (N, C.).......seee+. 


eee 


§ 818. —— ADMISSIBILITY. 
(2). Misrepresentation, breach of warranty, or fraud. 


818(2)—Excluding evidence of fraudulent representation in application for 
reinstatement of insured, held error. Knights of Maccabees of the 
World v. Coleman (Miss.) eae 


$§ 819. ——~ WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Production of policy held prima facie evidence of delivery. Black- 
mans vv. Weadmen of CRO World (10. C.doccccccasetscvcvccccccccvcdceecse cons 
(2). Matters of avoidance or forfeiture. 


819(2)—-Whether insured answered questions falsely held for jury. McHenry 
v. Royal Neighbors of America (Mo.) 


§ 823. TRIAL. 
§ 825. ——- QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Production of duly authenticated certificate and evidence of insured’s 
death held to make out prima facie case for jury. Blackman v, Wood- 
men of the World (N. C.) 
(2). Avoidance or forfeiture. 
826(2)—Evidence held insufficient to require submission of defense of for- 
feiture. Sharpe v. Grand Lodge, A. O. U. W. (Neb.) 
825(2)—Misrepresentation as to age ‘does not preclude recovery as matter of 
law. Broth. of Amer. Yeomen v. Manz (Ariz.) 
825(2)—Truth of representation in application as to treatment ‘by physicians 
held for jury. Kovac v. Sons and Daughters of Justice (Kan.).......... 


. 


§ 826. —— INSTRUCTIONS. 
(1). In general. 


826(1)—Where no fraud shown, misstatement of insured’s age held not to 
require instruction on that issue. Home Mut. Ben, Ass’n v. Rowland 








